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MEMORANDA. 


In  Trinity  Tenn  1869,  Lord  Chelmsford  resigned  the  Great 

Seal,  which  was  thereupon  delivered  to  the  Right  Hon.  Lord 

Campbell,  who,  having  resigned  his  office  of  Lord  Chief  Justice 

of  England,  shortly  afterwards  took  his  seat  on  the  Woolsack 

as  Lord  Chancellor. 

The  Right  Hon.  Sir  A.  J.  E.  Cockburn,  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas,  having  resigned  that 
office,  was  appointed  Lord  Chief  Justice  of  England. 

Sir  W.  Erie,  one  of  the  Judges  of  the  Court  of  Queen's 
Bench,  having  resigned  that  office,  was  appointed  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  sworn  of  Her 
Majesty's  most  Honourable  Privy  Council. 

Sir  FitzRoy  Kelly  and  Sir  Hugh  M*Calmont  Cairns  re- 
signed office  as  Attorney  and  Solicitor-General,  and  Sir  Richard 
Bethell  and  Sir  Henry  Singer  Keating  were  re-appointed  to 
tliose  offices.  In  the  vacation  ailer  Michaelmas  Term  1850, 
on  the  death  of  Mr.  Justice  Crowder,  Sir  H.  S.  Keating, 
Solicitor- General,  was  made  a  Judge  of  the  Court  of  Common 
Pleas,  and  William  Athcrton,  Esq.,  one  of  Her  Majesty^s 
Counsel,  was  appointed  Solicitor-General,  and  afterwards  re- 
ceived the  honour  of  Knighthood. 

In  Ireland,  in  Trinity  Term  1869,  Lord  Chancellor  Napier 
rc2»igned  his  office,  and  the  Right  Hon.  Mazicre  Brady  was 
re-appointed  Lord  Chancellor  of  Ireland. 

3Ir.  Whiteside  and  Mr.  Hayes,  at  the  same  time,  resigned 
the  offices  of  Attorney  and  Solicitor-General  in  Ireland,  and 
Mr.  Fitzgerald  and  Mr.  Christian  were  re-appointed  to  those 
offices. 
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1857.  upon  it.    The  17  &  18  Vkt,,  c.  125,  s.  27,  which  permits  in  all 

^;r^  courts  of  civil  jurisdiction  comparison  of  handwriting  as  a  means 

Shrewsbury       ^^  evidence  was  therefore  adopted  by  the  Committee. 
P££RAaE.      In  1671 9  the  Crown  issued  a  commission  to  authorise  the  College 

of  Heralds  to  receive  and  record  the  family  pedigrees  of  all  such 
^'  Benefactors,^'  as  should  be  willing  to  contribute  sums  of  money 
for  the  rebuilding  of  the  Heralds'  College,  before  then  destroyed 
in  the  Great  Fire  of  London.  A  pedigree  so  furnished  to  the  College 
by  a  member  of  a  femily,  and  the  signature  to  which  was  proved, 
was  received  in  evidence,  bnt  oaly  as  a  declaration  of  a  member  of 
the  femily. 

The  declarations  of  a  wife,  as  to  the  state  of  her  husband's  family,  are 
equally  admissible  with  the  declarations  of  a  husband  as  to  the 
state  of  his  wife's  family.  This  admissibility  does  not  extend  to 
statements  made  by  the  wife's  &ther. 

If  a  party  b  admitted  to  oppose  a  claim  of  peerage,  he  must  make  his 
opening  statement  after  the  Claimant's  evidence  has  been  closed, 
whether  the  Claimant's  counsel  sums  up  or  not. 

The  book  called  ''Arms  and  Descents  of  the  Nobility,  E.  16,'^ 
though  produced  from  the  Heralds'  College,  is  not  admissible  in 
evidence,  not  being  kept  under  authority  of  any  official  order, 
or  in  discharge  of  any  official  duty. 

A  nobleman  who  had  the  wardship  of  another  nobleman,  under  a 
grant  from  the  Crown,  made  a  will.  This  will  contained  a  state- 
ment of  the  marriage  of  the  ward  with  the  testator's  daughter, 
accompanied  by  a  direction,  that  |in  the  event  of  the  death  of  the 
ward  his  younger  brother  should  marry  the  lady.  The  will  was 
tendered  in  evidence  to  prove  that  the  ward  had  a  younger  bro- 
ther :  Qu.  Whether  it  was  admissible. 

An  old  *'  Collection  of  monumental  inscriptions  "  in  country  churches 
held  inadnussible  to  show  what  had  been  the  inscription  on  a 
partly  defaced  tomb. 

A  barrister  who  had  attended  as  counsel  for  the  Claimant  of  a  peer- 
age during  the  whole  of  one  session,  was,  at  the  commencement  of 
the  next,  appointed  AUomejf'C^enerai.  The  Committee  for  Privi- 
leges allowed  him  to  continue  to  act  as  counsel  for  the  Claimant, 
and  accepted  the  SoUcUoT'General  as  his  representative  on  the  part 
of  the  Crown. 

Letters  addressed  to  a  lady  who  had  married  into  a  particular  family 
were  produced  from  the  custody  of  a  member  of  that  family,  who 
likewise  possessed  many  other  family  papers  and  deeds,  and  held 
by  descent  some  of  the  property  formerly  belonging  to  the  husband 
ot  the  addressee  of  the  letters  :  Hbld,  admissible  in  evidence,  to 
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1857.         title.     The  Attorney- General  was  directed  to  report  on  this 

The         petition.     Her  Majesty  was  afterwards  pleased  to  refer  the 

]P^^GB.     petition,  together  with  the  Attortiey-GeneraV^  report,  to  the 

House  of  Peers,  and  on  the  11th  May  1857,  the  House 

resolved  that  it  be  referred  to  the  Committee  for  Privileges 

to  consider  and  report  thereon. 

From  the  petition  iind  the  statements  of  counsel,  the  follow- 
ing appeared  to  be  the  substance  of  the  case.  The  Earldom 
of  Shrewsbury  was  created  by  letters  patent,  dated  20th 
May,  20  Hen.  6  (1442),  in  the  person  oiJohn  Baron  Talbot^ 
to  hold  to  him  and  the  heirs  male  of  his  body.     The  first 
earl  died  in  1453,  leaving  John^  who  became  the  second 
earl,  his  eldest  son  and  heir.     John^  the  second  earl,  died 
in  1460,  leaving  two  sons,  t/oAw,  who  became  third  earl,  and 
Sir  Gilbert  Talbot ^  of  Grafton.    The  male  descendants  of 
the  third  earl  failed  in  Edwardy  the  eighth  earl,  who  died 
1617-18.    The  peerage  then  went  to  the  descendants  of 
Sir   Gilbert  of  Grafton.      This  gentleman,  who   was   a 
Eoiight  of  the  Garter,  and  died  in  1517,  had  been  twice 
married,  first  to  Elizabeth^  daughter  of  Lord  Graystock^ 
and  secondly  to  Ann  Cotton.     By  his  first  wife  he  had  one 
son.  Sir  Gilbert  Talbot ,  who  died  without  male  issue  in 
1542.     By  his  second  wife  he  had  a  son  known  as  Sir 
John  of  Albrighton  and  Grafton,  who  died  in  1549.     This 
Sir  John  of  Albrighton  was  twice  married,  first  to  Mar- 
garet   Troutbech,  and  secondly  to  Elizabeth   Wrottesley. 
From  his  first  marriage  descended  all  the  earls  down  to 
and  inclusive  of  Bertram  Arthur ^  the  17th  earl,  who  died 
on  10th  o{  August  1856,  without  male  issue,  and  on  whose 
death,  the  Petitioner  alleged  that  the  peerage  vested  in  him, 
being  the  eldest  male  lineal  descendant  from  Sir  John  of 
Albrighton  by  the  marriage  with  Elizabeth  Wrottesley. 

Among  the  persons  who  formed  part  of  this  line  of  de- 
scent from   Margaret  Troutbech  was    Charles^  the   12th 
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1857.  On  the  13th  July  1857,  the  Committee  for  Privileges 

The         assembled^  Lord  RedesdaU  in  the  ehair. 
^"^^^l^       Sir  F.  Thesiger,  Sir  F.  KeUy,  Mr.  T.  F.  Ellis,  and  Mr. 

Pauncefote  appeared  as  comisel  for  the  Petitioner. 

The  Attorney-General  (Sir  R.  Bet  hell)  appeared  for  the 
Crown.  In  a  subsequent  part  of  the  case  he  was  assisted 
by  Mr.  Roche,  who  continued  throughout  to  appear  as  an 
assistant  to  the  counsel  for  the  Crown. 

Mr.  Serjeant  Byles,  Mr.  Roundell  Palmer,  Mr.  Fleming 
and  Mr.  Badeley  appeared  for  Lord  Edmund  Howard. 

Mr.  Fleming  also  appeared  for  the  Prince  and  Princess 
Doria  Pamphili  and  the  Duke  and  Duchess  of  Sora. 

Mr.  Peter  Burke  (and  subsequently  Mr.  Serjeant  At- 
kinson) appeared  on  behalf  of  William  Talbot,  Esq. 

Sir  F.  Thesiger  opened  the  case  for  the  Claimant. 

After  the  first  witness  had  been  examined  in  chief, 

Mr.  Serjeant  Byles  submitted  that,  as  the  right  to  the 
Shrewshury  estates,  of  which  the  Claimant  was  now  in 
possession,  but  of  which  Lord  Edmund  was  the  devisee,  and 
which  were  annexed  to  the  peerage,  would  be  conclusively 
and  irrevocably  decided  by  the  decision  upon  the  claim  of 
the  peerage,  he  was  entitled  to  cross-examine  the  witnesses 
for  the  Claimant,  and  if  the  Committee  so  directed  be  was 
prepared  to  lay  a  case  on  the  table  of  the  House. 

Ihe  Lord  Chancellor  (Lord  Cranworth):  If  the  Peti- 
tioners in  opposition  can  show  that  they  should  suffer  any 
injustice  by  a  resolution  in  flavour  of  the  claim,  they  may  be 
allowed  to  appear  and  be  heard.  That  was  allowed  in  the 
Montrose  case  (o).  The  Earl  of  Crawford  claimed  the 
Dukedom  of  Montrose  and  the  existing  Duke  of  Montrose 
petitioned  to  be  heard  against  the  claim  on  the  ground  that 

(a)  Report  published  by  Lord  Lindtey  (John  Murray,  Albemarle, 
street),  1855. 
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1857.  Mr.  Fleming  likewise  applied  to  be  heard  on  behalf  of 

The         the  Princess  Doria  Pamphili,  and  the  Duchess  of  Soruy 

Sh»^^b^y  againgt  the  claim  of  Earl  Talhot,  whose  admission  to  the 

Earldom  of  Shrewsbury  would  destroy  the  claims  of  these 
ladies^  who  were  the  daughter  and  granddaughter  of  John 
Earl  of  Shrewsbury, 

Lord  Brougham :  These  two  parties  are  clearly  in  the 
same  interest  in  opposition.  If  we  hear  them,  it  must  be 
remembered  that  we  can  only  hear  one  counsel  on  a  side. 
Here  the  Attorney-General  has  told  us  that  we  ought  to 
allow  these  parties  to  appear. 

Sir  F,  Thesiger  feared  delay,  and  therefore  hoped  that 
they  would  not  be  allowed  to  do  more  than  lay  a  case 
before  the  House.  That  was  all  that  was  done  in  the 
Leigh  and  Marchmount  cases.  In  the  Montrose  case.  Lord 
Campbell,  remarking  that  the  opponent  did  not  allege  that  he 
had  any  peculiar  means  of  information,  went  on  to  say  that 
"  the  case  was  likely  to  be  better  heard  without  a  contra- 
dictor, leaving  it  in  the  hands  of  the  Jttomey-General  and 
the  noble  candidate ;  that  it  would  be  laid  before  the  House 
in  a  more  satisfactory  manner  by  the  Attorney- General, 
and  those  who  assisted  him,  than  by  admitting  the  inter- 
position of  an  amicus  curice^^  (d), 

Mr.  P.  Burke,  on  behalf  of  Mr.  W.  Talbot,  claimed  to 
cross-examine  the  witnesses,  although  his  client  did  not 
claim  the  peerage.  He  was,  however,  prepared  to  lay  a 
case  on  the  table,  showing  that  he  was  descended  from  a 
younger  brother  of  Sir  J.  Talbot,  of  Grafton,  who,  being 
a  younger  son  of  Sir  John  of  Albrighton  by  his  first  mar- 
riage, would  of  course  take  precedence  in  descent  over  any 
of  the  descendants  of  Sir  John  of  Albrighton  by  his 
second  marriage. 

(d)  Report  published  by  Lord  Lindse^,  Appendix,  373*. 


10  CASES  IN  THE  HOUSE  OF  LORDS. 

1857*         where  it  had  been  kept  like  all  other  visitations,  having 
The         been  there  received  as  a  return  made  under  the  commission. 
^^^Q^       Th«  visitation  was  received. 

July  14.  Mr.  T.  W.  King  produced  a  copy  of  a  plate  of  the  arms 

of  the  Knights  of  the  Garter  from  the  Chapel  Royal  at 
Windsor.  He  had  himself  made  the  copy.  The  plate  was 
put  on  by  screws,  and  was  removable. 

Mr.  Serjeant  Byles  objected,  that  as  it  was  removable, 
it  ought  to  have  been  produced. 

The  Witness :  It  cannot  be  removed  without  the  Queen's 
warrant  The  plates  have  remained  there  from  the  time 
of  Henry  6,  when  they  were  first  put  up. 

Sir  F.  Kelly  was  heard  in  answer  to  the  objection. 

The  Committee  was  of  opinion  that  the  copy  was  ad- 
missible. The  other  side  might,  if  they  could,  impeach  it, 
and  then  it  would  be  for  the  Committee  to  take  such  means 
as  might  be  deemed  fit  for  the  purpose  of  removing  any 
doubt  as  to  its  authenticity. 

Copy  of  the  plate  admitted. 

Mr.  Sharpe,  assistant  keeper  of  the  records  at  the 
Record  Office  in  London,  produced  an  inquisition  of  the 
34  H.  8,  to  prove  that  Sir  Oilbert  of  Grafton  had  only 
two  sons,  Gilbert,  upon  whose  death  the  inquisition  was 
held,  and  John:  the  former  by  his  first  marriage,  the 
latter  by  his  second  marriage. 

The  Committee  asked  if  any  one  appeared  for  Major 
W,  Talbot  to  contest  this  evidence  ? 

No  one  answered. 

The  Committee  intimated  that  Major  Talbot's  coimsel 
would  not  be  allowed  at  any  fiiture  stage  of  the  proceed- 
ings to  recall  and  cross-examine  this  witness  {g  ). 

(g)  The  counsel  for  Major  Talbot  did  not  regularly  attend  the 
Committee,  and  did  not  therefore  avail  themselves  of  the  privilege 
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1857.  Mr.  Serjeant  Byles  submitted  tliat  the  original  ought  to 

The  be  produced.     It  appeared  that  when  a  copy  was  taken, 

P^^B^^   the  original  was  returned  to  the  executors.    A  copy  had 

been  taken  here ;  the  original,  therefore,  must  have  been 

returned,  and  ought  to  be  in  the  possession  of  the  family, 

and  therefore  ought  to  be  produced. 

Sir  F.  Kelly  referred  to  the  case  of  the  Braye  Peer- 
age {h)j  where,  under  similar  circumstances,  a  copy  of  the 
will  of  Sir  R.  Peckham  had  been  admitted. 

The  Committee  was  of  opinion  that,  under  the  circum- 
stances stated  in  the  evidence,  the  presumption  was  that 
the  will  had  been  returned  to  the  executors  or  devisees, 
and  must  have  come  from  them  to  the  parties  who  now 
opposed  this  claim ;  and  as  they  did  not  object  that  no 
notice  to  produce  had  been  served,  and  did  not  produce 
the  original,  the  copy  was  admissible.  Here,  too,  the  copy 
was  brought  from  the  office  of  deposit  by  the  proper  officer. 

The  copy  of  the  will  was  admitted  and  read.  On  a 
subsequent  day,  under  similar  circumstances,  the  regis- 
gistered  copy  of  the  will  of  Dame  Elizabeth  Talbot,  6  May 
1559,  was  admitted. 

The  Act  of  Parliament,  6  Geo.  1,  c.  29  (1719),  "for 
annexing  the  late  Duke  of  Shrewsbury's  estate  to  the 
earldom  of  Shrewsbury,  and  confirming  Gilb^t  Earl  of 
Shrewsbury's  settlement,"  &c.,  was  put  in  and  read.  The 
Judges'  report  on  the  Bill,  which  terminated  in  this  Act, 
was  read.  The  two  Judges  {Bland  and  Page)  certified 
"that  Gilbert,  ^^x\  of  Shrewsbury,  George  Talbot,  Mary 
Talbot,  John  Talbot,  William  Lord  Bishop  of  Salisbury, 
and  Charles  Talbot,  are  all  the  persons  that  appear  to  us 
to  be  concerned  in  the  consequences  of  the  said  Bill." 

(h)  6  Clark  &  F.  757-767.  See  also  FkzwaUer  Peerage,  10  Clark 
&  F.  946.  952. 
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1857.  Lord  WtnsleydaU  asked  whether  this  register  had  been 

The         deposited  at  the  office  of  the  Registrar-general. 
^^^^'       The  witness  answered  in  the  negative ;  but  it  appearing 
that  he  himself  had  performed  the  bmial  service,  his  evi- 
dence was  admitted. 

The  1  Geo.  4,  c.  xl.,  6  &  7  Vict.  c.  xxviii.,  and  13  &  14 
VicL  e.  vi.,  reciting  the  deaths  of  several  persons,  were 
then  profiered  in  evidence  and  admitted  without  objec- 
tion* 

The  Rev.  William  Johnson  subsequently  produced  the 
registry  of  burials  kept  at  St  Joseph's  Roman  Catholic 
chapel^  Bristol.  This  was  entered  at  the  office  of  the 
Registrar-general.     It  was  admitted. 

Sir  F.  KeUy  proposed,  with  a  view  to  show  relationship, 
to  offer  in  evidence  a  book  called  the  Benefactors'  Pedi- 
gree, 

Mr.  Sharpe  produced  from  the  General  Record  Office 
the  record  of  a  commission  to  Garter  King  at  Arms  and 
others,  dated  6  September  1671,  empowering  the  commis- 
sioners to  raise  a  ftind  for  the  rebuilding  of  the  Heralds' 
College,  which  had  been  destroyed  in  the  Great  Fire,  and 
for  that  purpose  to  enrol  the  pedigrees  of  parties  who  were 
willing  to  become  '' benefactors"  by  subscribing  money  for 
rebuilding  the  college. 

The  commission  was  read. 

Mr.  Neihercliftj  lithographer  and  fac-similist  to  the 
British  Museum,  skilled  in  ancient  handwriting,  and  in 
comparison  of  handwriting,  was  shown  the  signature  "  G. 
Talbot''  to  the  original  will  of  Sir  Gilbert  Talbot,  dated 
5  April  1696,  as  to  the  authenticity  of  which  there  was  no 
doubts  and  then  a  signature  '^  G.  Talbot"  affixed  to  the 
Benefactors'  Pedigree,  and  pronounced  them  to  be  written 
by  the  same  person. 

Mr.  Serjeant  Byles  objected  that  handwriting  could  not  be 
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1867.  The  Lord  Cliancellor :  Where  the  Legislature  has  said, 

The  that  a  particular  rule  of  evidence  is  to  be  adopted  in  "  every 

^P^QE?^   court  of  civil  judicature,"  if  that  rule  is  in  itself  convenient, 

it  would  be  strange  for  us  to  refuse  to  adopt  it,  simply 
because  the  words  of  the  Act  are  not  binding  upon  us. 

Lord  St.  Leonards :  I  entirely  agree.  The  provision  in 
the  statute  does  not  apply  to  this  House;  for,  strictly 
speaking,  we  are  not  a  court  of  civil  judicature.  But 
here  is  a  rule  of  evidence  adopted  for  the  purposes  of  the 
public  good.  If  there  was  a  good  reason  shown  why  we 
should  not  adopt  it,  we  would  not  do  so,  but  would  make 
a  nile  of  our  own  for  the  purpose  of  greater  care  and  cau- 
tion. But  that  is  not  so,  and  there  is  nothing  to  induce 
this  House,  sitting  in  Committee  for  Privileges  to  inquire 
into  a  peerage,  to  disregard  a  rule  of  evidence  which,  in 
its  legislative  capacity,  it  has  established  as  a  rule  of  evi- 
dence good  for  all  courts  of  justice. 

Lord  Wensleydale  concurred. 

The  pedigree  of  the  Talbot  fiimily  in  the  Benefactors' 
Book  was  then  produced. 

Mr.  Netherclift  and  Mr:  H.  Adlard  were  then  exa- 
mined on  the  question  of  the  identity  of  the  writing  in  the 
will  and  in  the  Benefactors'  Pedigree,  and  declared  their 
belief,  afler  careful  comparison  of  the  two,  that  they  were 
both  wriiten  by  the  same  person. 

Sir  F.  Kelly  tendered  in  evidence  the  Benefactors'  Pedi- 
gree.   It  had  been  received  in  the  De  Ros  claim  in  1804. 

Mr.  Serjeant  Byles  objected  to  its  reception.  It  cannot 
be  treated  as  an  official  documeift.  It  is  not  like  a  com- 
mission or  a  visitation.  The  Heralds'  College  is  merely  a 
branch  of  the  Earl  Marshal's  Office,  but  it  is  not  a  court 
of  record,  and  cannot  imprison,  either  for  refusing  to  give 
evidence,  or  for  giving  false  evidence.     A  statement  made 
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1857.  value  not  to  be  attributed  to  mere  voluntary  statements 
The  sent  in  as  this  had  been,  and  received  by  the  Heralds' 
Pebraob.  College  merely  because  the  person  who  sent  it  in  accom- 
panied it  with  a  subscription  to  rebuild  the  college.  That 
standing  order  had,  besides,  been  recognised  on  a  subse- 
quent occasion  by  the  Irish  House  of  Lords,  and  another 
resolution  passed  that  it  should  be  complied  with  (m) :  such 
a  document  might,  therefore,  be  said  to  have  been  drawn 
up  under  authority ;  but  even  that  was  rejected  by  a  Com- 
mittee of  this  House  in  the  Athenry  case  (n).  Then  it  will 
be  said  that  it  is  admissible  as  a  declaration  of  pedigree, 
made  by  a  member  of  the  family ;  if  so,  then  comes  the 
question,  whether  it  ought  not  to  be  produced  from  family 
custody,  and  whether  it  is  not  inadmissible  for  being  made 

such  lord  or  lady,  with  the  matches  and  isBaes  of  their  fiunily.** 
This  resolution  appears  to  have  been  adopted  on  considering  the  pe- 
tition of  Wm,  Hawkins^  Esq.,  Ulster  King  of  Arms,  setting  forth  his 
reasons  for  not  making  the  lists  of  the  Lords  complete,  and  praying 
that  the  House  ^wonld  make  order  to  enable  him  to  do  it  for  the 
future.  This  petition  was  presented  22d  Jvfy  VJ(fJ^  and  referred  to  a 
Committee.  The  Committee  reported  the  above  resolution,  and  it 
was  forthwith  adopted,  and  made  a  standing  order  of  the  House. 

(m)  On  the  12th  Dtamher  1715,  there  was  a  call  for  defiftulters, 
and  the  Earl  of  CarUmgford  was  ordered  to  attend  at  the  next 
sitting. 

That  next  sittmg  was  on  Wedneadt^^  14th  December  1715.  The  earl 
then  attended,  and  as  his  excuse  produced  his  writ,  which  was 
directed  to  ^NichoUu**  whereas  his  name  was  *^  Theobald,**  *^  And 
the  House  being  informed  that  the  said  mistake  proceeded  from  the 
return  made  by  the  King  of  Arms  to  the  clerk  of  the  Hanaper  of 
the  list  of  peers  of  this  kingdom,  in  order  to  make  out  their  several 
writs ;  but  it  appearing  to  the  House,  by  an  orders  of  the  12th  of 
August  1707,  which  was  read  by  the  clerk,  whereby  it  appeared 
that  Mt  is  the  opinion,  &o.'  [Here  the  order  is  set  out.]  Where- 
upon it  was  ordered  that  the  resolutions  of  this  House  of  the  12th  of 
August  1707,  be  and  are  hereby  to  be  complied  with  by  all  persons 
concerned  therein.** 

(i»)  Minutes  of  Evidence  Athenry  Peerage,  p.  87. 
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1857.  Sir  F.  Kelly y  in  reply,  relied  on  its  having  been  admitted 

The  in  the  De  Ros  case.    It  was  made  before  1677,  before  any 

PfiBRAOBr     discussion  which  led  to  the  settlement  in  1719,  arid  was 

plainly  admissible  as  a  declaration  signed  by  a  member  of 

the  family,  and  now  brought  from  the  proper  custody. 

The  Lord  Chancellor :  The  result  of  my  strong  convic- 
tion is,  that  leaving  open  all  questions  as  to  the  weight  of 
this  document,  it  is  receivable  in  evidence.  It  was  made 
ante  litem  motatn,  by  a  member  of  the  family,  and  is  proved 
to  have  been  signed  by  him.  It  is  therefore  admissible 
as  a  statement  made  by  a  member  of  the  family  as  to  what 
was  then  the  state  of  the  family.  Being  so,  that,  in  truth, 
brings  the  question  now  raised  to  a  close,  and  it  is  not 
necessary  to  say  whether,  if  this  evidence  of  handwriting 
had  not  been  produced,  the  statement  would  have  been 
admissible.  This  pedigree  certainly  does  not  stand  on 
the  footing  of  a  Heralds'  visitation,  for  that  is  a  document 
made  upon  authority,  and  with  means  of  investigation,  and 
it  is  the  right  and  duty  of  the  persons  who  make  these 
visitations  to  inquire,  and  to  report  the  result  of  their  in- 
quiries. But  it  is  clearly  a  declaration  of  the  state  of  the 
family,  made  by  a  member  of  the  family,  and,  as  such, 
received  and  preserved  at  the  Heralds'  College,  and  being 
so,  and  from  the  Heralds'  College  presented  to  us,  even  if 
the  signature  had  not  been  proved,  it  would  have  been 
receivable  in  evidence. 

Lord  Brougham:  I  entirely  agree  that,  reserving  all 
observations  on  the  document  itself  and  its  value,  it  is  on 
either  of  these  grounds  receivable  in  evidence.  I  think 
that  the  signature  to  the  pedigree  is  proved ;  but  even  if 
that  had  not  been  so,  there  is  evidence  that  the  parties  who 
had  authority  to  receive  and  enrol  family  pedigrees  did  so. 
It  must  have  been  some  member  of  the  family  who  took 
the  pedigree  to  be  enrolled.    Every  one  would  not  have 
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1867.        making  the  statement  were  not  the  subjects  of  the  Crown, 

The         which  issued  the  Commission  to  the  persons  by  whom  the 
Shrewsbury     .  .  .  •     1.1 

Peerage,     statements  were  receivable. 

The  pedigree  was  received  in  evidence. 

A  record  of  a  Royal  Warrant,  dated  dlst  December, 
1630,  granting  precedence,  as  an  earl's  son,  to  George 
TMot,  was  produced  from  the  Heralds'  Office,  and  ten- 
dered in  evidence. 

It  was  objected  that  the  original  ought  to  be  produced. 

Evidence  was  given  to  show  that  search  for  the  original 
had  been  made  at  the  Home  Office,  and  at  the  State  Paper 
Office,  but  that  it  could  not  be  found ;  and  that  ordinarily 
such  warrants,  after  being  recorded  at  the  Heralds'  Office, 
were  returned  to  the  grantee. 

It  was  admitted. 

An  examined  copy  of  an  inscription  on  a  monument  in 
the  parish  church  of  Kinver,  erected  to  the  memory  of 
William  Talbot,  describing  him  as  the  father  of  the  Bishop, 
was  tendered  in  evidence.     It  was  erected  in  1724. 

Mr.  Serjeant  Byles  and  Mr.  R.  Palmer  were  heard  in 
objection  to  it.  The  contest  as  to  the  right  of  succession 
in  the  family  existed  in  1719,  and  the  Parliament  had  got 
rid  of  the  matter  by  passing  an  Act,  which  settled  the  pro- 
perty in  a  certain  manner,  but  left  open  the  question  of 
family  succession.  This  monument  was  erected  post  litem 
motam,  and  the  inscriptipn  on  it  is  on  that  ground  inad- 
missible. In  the  Berkeley  peerage  case  it  was  held,  that 
it  was  not  necessary  that  a  litigation  should  absolutely  have 
been  commenced,  but  that  it  was  enough  if  the  matter  was 
in  controversy,  so  that  litigation  might  reasonably  be 
apprehended. 

Lord  Brougham :  Was  any  question  then  raised  whether 
the  Bishop  was  the  son  of  William  Talbot  ? 
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1857.  The  evidence  was  admifted.     It  was  afterwards  stated 

The         that  Lady  Shrewsbury  was  herself^  by  birth,  a  member  of 

July  27.  Sir  F.  Kelly  proposed  to  sum  up. 

The  Committee  said,  that  as  the  evidence  had  so  recently 
been  given,  there  was  no  necessity  for  summing  up ;  but 
that  the  learned  counsel  had  the  right  to  do  so,  if  he 
deemed  it  proper. 

Sir  JF.  Kelly  thereon  expressed  his  willingness  to  abstain 
from  summing  up,  the  more  especially  as  the  Claimant 
would  have  the  final  reply. 

Mr.  Serjeant  Byles  was  then  called  on.  He,  at  first, 
objected  to  make  his  statement  of  his  case,  except  after 
the  summing  up  of  the  claimant;  but  as  the  Committee 
intimated  that  he  must  make  his  opening  statement  then, 
or  he  would  lose  his  opportunity  to  do  so  at  all,  he 
addressed  their  Lordships  on  behalf  of  the  petitioner  in 
opposition  to  the  claim, 

July  28.         ^^^  opposing  Petitioner  entered  upon  his  evidence. 

Mr.  Courthorpe^  from  the  Heralds'  College,  produced  a 
book  kept  there,  marked  "£•  16,"  and  professing  to  con- 
tain "  Arms  and  Descents  of  the  Nobility." 

Sir  F*  Thesiger  objected  to  its  reception  in  evidence,  on 
the  ground  that  there  was  no  proof  of  its  bearing  any 
authoritative  character. 

The  witness  stated,  that  he  had  no  knowledge  of  its 
being  compiled  imder  any  commission,  or  other  authority. 
It  was  compiled  in  1616  and  1617.  There  were  many 
such  books  preserved  in  the  College;  the  Heralds  kept 
them ;  they  were  made  up  of  entries  distinct  from  the 
records. 

bir  F.  Thesiger :  It  is  stated  that  this  book  was  received 
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1857.  Lord  WensleyddU  did  not  know  that  it  had  been  pre- 

The         oisely  determined  that  the  statements  of  a  wife  were  admis- 
^f3?f«i?^  sible.     It  was  not  necessary  to  be  decided  the  other  day, 
'^"'^''-     for  there  the  .ife  was  by  birth  a  member  of  Ihe  famUy. 

Lord  Brougham  was  of  opinion  that  it  had  been  so 
decided.  There  could  be  no  doubt  whatever  that  the 
wife's  declarations  as  to  the  state  of  her  husband's  family 
were  admissible  in  evidence,  as  his  with  respect  to  the 
state  of  her  family  certainly  were.  There  was  not  the 
slightest  distinction  in  principle  between  the  two  cases. 

Lord  St.  Leonards  concurred. 

Mr.  JR.  Palmer  submitted  that  this  will  was  admissible 
in  another  way.  It  was  an  act  done  with  reference  to 
George,  Earl  of  Shrewsbury,  whose  wardship  the  will 
showed  to  have  been  granted  to  the  testator  {u),  and  the 
will  disposed  of  the  ward. 

Sir  F.  Thesiger :  If  the  testator's  declaration  is  not  in 
itself  admissible,  an  act  accompanying  it  will  not  make  it 
admissible. 

Lord  Wensleydale :  If  the  wardship  is  relied  on,  it  must 
be  proved  in  some  other  way.  The  mere  statement  of  it 
in  the  will  is  not  sufficient. 

Mr.  Serjeant  Byles:  The  vnSi  contains  more  than  a 
mere  recital ;  it  is  an  act ;  it  is  a  devise  of  the  ward ;  it  is 
an  act  of  wardship. 

Lord  St.  Leonards :  A  devise  of  a  married  woman  ? 

The  will  was  withdrawn  for  the  present 


(u)  The  words  of  the  will  were :  ^*  Also  whereas  George  Erie  of 
Shrewedniry^  whos  warde  and  marriage  to  me  y  s  granted  by  the  Kinge's 
Irs  patents,  hath  married  Anne  my  daughter,  I  will  that,  yef  the 
same  erle  dye,  as  God  defende,  before  any  camall  knowlich,  be* 
tweene  the  same  erle  and  hir  had,  that  than  Thomas,  brother  to  the 
same  erle  take  to  wyff  the  sune  Anne,  if  the  law  of  the  Chiich  will 
suflre  or  licence  ytt.*' 
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1857. 

Shrewsbury 
Peeraos. 

July  30. 


The  visitation  was,  on  that  undertaking,  admitted  de 
bene  esse. 

After  some  evidence  had  been  given  by  the  opponents 
of  the  claim, 

Mr.  Serjeant  Byles  applied  for  an  extension  of  the  time, 
on  the  groimd  that  there  had  not  been  sufficient  time  to 
obtain  all  the  evidence,  which,  he  believed,  he  should  be 
able  to  procure  on  this  subject. 

Mr.  Peter  Burke,  on  behalf  of  Mr.  William  Talbot, 
made  similar  observations;  and  added,  that  if  allowed  time 
till  the  commencement  of  the  next  session,  he  should  then 
be  fully  prepared  to  lay  his  case  before  the  Committee. 

Sir  F.  Thesiger  objected  to  farther  delay. 

The  Attorney-General  said  that  he  must  have  time  to 
examine  the  evidence  before  he  should  be  in  a  situation  to 
give  his  advice  to  the  Committee  upon  it. 

Sir  F.  Thesiger  could  not  object  to  that. 

The  Committee  adjourned  for  one  week* 


August  6. 


August  7* 


August  10. 
August  11. 


August  14. 


Some  farther  evidence  was  given  in  opposition  to  the 
claim.  Mr.  Roundell  Palmer  then  began  to  sum  up  the 
case  on  the  part  of  Lord  Edmund  Howard. 

Mr.  Palmer  continued  and  concluded  his  summing  up. 

Sir  F.  Kelly  was  heard  to  reply  on  behalf  of  the 
claimant. 

Sir  F.  Kelly  resumed  and  concluded  his  sumnung  up. 

Some  farther  evidence  was  produced,  and  Sir  F,  Thesiger 
and  Mr.  Serjeant  Byles  were  respectively  allowed  to  ad- 
dress the  House  upon  it. 

The  Attorney-General  was  heard  to  observe  upon  the 
whole  case  on  the  part  of  the  Crown,  and  remarking  that 
it  is  left  doubtful  whether  Sir  John  of  Albrighton  had  not 
more  than  one  son  by  his  marriage  with  Margaret  Trout- 
beck,  and  that  the  inscription  on  the  tomb  in  Broomsgrove 
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1858.         Badeky  were  counsel  for  Lord  Edmund  Bernard  Fitzalat 
The         Howard  in  opposition ;  Mr  Fleming  and  Mr.  Bowyer  ap- 
PbiS^^  peared  for  the  Prince  and  Princess  JDoria  PamphUi  and  the 
Duchess  of  Sora  in  opposition. 

Mr.  Burke  appeared  for  fF.  Talbot,  Esq. 
The  Solicitor'-General  (Sir  H.  Cairns)  and  Mr.  Rochi 
appeared  for  the  Crown. 

The  Attorney^ General  was  then  heard  to  open  the  evi- 
dence which  he  was  prepared  to  give  in  order  to  clear  up 
the  matters  which  at  the  close  of  last  session  had  been 
deemed  to  require  further  investigation.  He  also  stated 
that  he  should  give  some  additional  evidence  to  strengthen 
that  which  he  had  already  laid  before  the  Committee. 
April  22.  The  Attoruey-Oeneral  submitted  that,  as  Major  Talbot 

had  not  laid  any  case  on  his  own  behalf  upon  the  table  of 
the  House,  he  had  not  complied  with  the  direction  of  the 
Committee,  given  at  the  close  of  the  last  Session,  and 
must  therefore  be  considered  as  no  longer  entitled  to 
appear  at  the  Bar  of  the  House. 

Mr.  Burke  asked  for  farther  indulgence,  suggesting  that 
at  the  close  of  Lord  Edmund  Howard's  fresh  evidence,  if 
any  should  be  given,  he  should  be  prepared  to  state  the 
exact  position  of  Major  Talbot, 

The  Chairman  said  that  the  Committee  could  not  grant 
farther  indulgence.  The  condition  on  which  Major  Talbot, 
who  said  he  was  a  Claimant  in  opposition,  had  been  allowed 
to  appear  at  the  Bar,  and  take  any  part  in  the  inquiry,  had 
not  been  complied  with.  He  had  not  laid  any  case  on  the 
table  of  the  House :  if  he  could  do  so,  he  might  make  a 
fresh  application  to  the  Committee  to  be  allowed  to  be 
heard. 

The  burial  certificate  of  "  FranceSy  the  wife  of  Samuel 
JewkeSy  Esq.,  and  daughter  of  William  Talbot,  of  Storton 
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1858.         Meath  V.  The  Marquis  of  WincJiester,  that  might  be  suffi- 

The  cient.      But  here  tlie  witness  could  hardly  be  called  a 

^^^rIob!^   descendant  of  the  Mrs.  Jewkes,  who  was  said  to  be  daughter 

of  the  Talbots. 

The  witness  stated  that  there  were  in  his  possession  other 
letters  to  the  same  person,  and  deeds  of  property  which  had 
come  to  him  from  Samuel  Jewhes. 

The  Solicitor-Oeneral  did  not  think,  considering  the 
facts  proved  by  the  witness,  that  this  could  be  said  to  be 
an  unnatural  or  an  improper  custody  for  this  document, 
and  he  did  not,  therefore,  oppose  its  admission  in  evidence. 

The  Committee  thought  the  letter  admissible.  Other 
letters  to  the  same  person,  from  the  Duke  of  Shrewsbury^ 
were  also  produced  by  the  witness,  and  admitted  in  evi- 
dence. 

A  bill  and  answer,  brought  from  the  Rolls  Office  in 
Dubliny  in  a  suit  of  Edgworth  v.  Talbot,  were  tendered  in 
evidence. 

Sir  iZ.  Bethell  objected,  that  the  answer  did  not  appear 
to  be  signed  by  the  Defendant.  It  could  not  have  been 
received  without  signature  and  the  oath  of  the  Defendant, 
except  upon  an  order  of  the  Court,  and  no  such  order  had 
been  proved. 

The  Solicitor-general  pointed  out,  that  it  was  indorsed, 

*^  I  consent  that  this  answer  be  received  without  oath, 

'     2  July  Ills,  Ja.  Darlnfy"  who  was  the  Plaintiff  in  the  suit 

Sir  R.  Bethell :  The  objection  is  not  removed.  Darby 
was  the  next  friend  of  the  Plaintiffs  who  were  minors. 
His  consent  was  not  sufficient  to  make  it  evidence. 

Lord  Wensleysdale :  It  must  be  received  as  the  state- 
ment of  the  party  making  it ;  and  being  found  upon  the 
files  of  the  Court,  it  must  be  presumed  that  it  got  there  by 
proper  authority. 

Evidence  received. 
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1858.        was  allowed  to  be  heard  in  opposition.    Major  Talbot  did 

The         not  claim  the  peerage  nor  the  estate ;  and  if  he  did»  he 

Pm^BT^  could  not  now  be  heard,  except  after  laying  his  claim 

before  the  Crown,  and  coming  before  the  House  in  a 

regular  way.    He  had  not,  therefore,  any  title  at  all  to  be 

heard. 

Ifay  6.  Mr.  Burke  attempted  to  renew  his  claim  to  be  heard, 

but  was  refused  by  the  Committee  as  before.  From  this 
time  the  counsel  for  Major  Talbot  ceased  to  appear. 

Sir  R.  Bethell  was  then  farther  heard  on  the  additional 
evidence. 

Farther  evidence  as  to  the  state  of  the  tomb  in  the 
church  at  Bromsgrove  was  given. 

May  14.  Evidence  was  given  on  behalf  both  of  the  Claimant  and 

of  Lord  Edward  Howard. 

A  visitation  of  the  county  of  Northamptony  dated  in  1681, 
1682,  was  tendered  in  evidence.  There  had  been  search 
made  for  the  commission  under  which  it  was  taken,  but 
none  could  be  found.  The  visitation  purported  on  the  face 
of  it  to  have  been  taken  by  Chester  and  Rougedragon 
heralds  ^^  by  virtue  of  several  deputations  from  Sir  Henry 
St.  GeorgCf  Kt,  Clarenceux  King  of  Arms."  The  deputa- 
tion was  read ;  it  began,  ^*  To  all  to  whom  these  presents 
shall  come.  Sir  Henry  St.  George,  Kt,  Clarenceux  King 
of  Arms,  &c  ;*^  it  then  went  on  to  recite  the  commission  to 
Sir  Henry  St  George,  which  was  to  be  executed  "  by  himself 
or  his  suflScient  deputy  or  deputies,  under  the  seal  of  his 
office,  deputed  and  authorised  to  visit  all  the  said  pro- 
vince."   The  visitation  was  signed  by  Sir  Henry  St.  Oearge. 

Upon  this  the  visitation  was  admitted  in  evidence. 

Mr.  R.  Palmer  was  partly  heard  to  sum  up  the  addi- 
tional evidence  on  the  part  of  the  opposition. 
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1868.  Sir  Thomas  Samwelly  Bart.,  of  UptoUj  in  the  county  of 

Vbrnon  ^Northampton  (who  will,  for  convenience'  sake,  be  after- 
WuoHT.  wards  described  as  Sir  Thomas^  the  grandfather)  was  twice 
married.  By  his  first  wife  he  had  one  son,  Thomas^  and 
a  daughter,  Mary,  Thomas  succeeded  him  in  the  title, 
and  will  be  described  as  Sir  Thomas^  the  testator.  Mary 
married  Stephen  Langham,  and  had  issue,  three  daughters, 
MiUicent,  Frances  Ann,  and  Phillis.  Millicent  Langham 
married  William  Drought,  and  had  issue,  TTiomas  Fuller 
Drought,  Frances  Draught,  and  Juliana  Drought.  France 
Ann  Langham  and  Phillis  Langham  were  never  married. 
They  were  the  testatrixes,  whose  wills  were  the  subject  of 
discussion. 

Sir  Thomas,  the  grandfather,  had,  by  his  second  wife, 
Mary,  the  daughter  of  Sir  Gilbert  Clarke,  a  son,  Wenman 
(who  succeeded  to  the  title  on  the  death,  without  issue,  of 
his  half-brother,  Thomas),  and  a  daughter,  Catherine. 
This  daughter  married  Thomas  Atherton  Watson,  and  had 
three  sons  and  one  daughter.  The  sons  were  Thomas 
Samwell  Watson,  Wenman  Langham  Watson,  and  Atherton 
Watson.  The  daughter,  Charlotte  Felicia,  married  Ben^ 
jamm  Tinley,  and  had  issue,  two  daughters,  Clarissa 
Felicia  Tinley  and  Charbtte  Henrietta  Tinley.  The  former 
married  a  Mr.  Woodford,  and  left  issue,  Wenman  Lang^ 
ham  Woodford,  one  of  the  Respondents ;  the  latter  married 
William  Wright,  the  other  Respondent, 

Sir  Thomas,  the  testator,  had  no  lawful  issue,  and 
by  his  will,  dated  November  Ist,  1778,  devised  the  estates 
(which  were  subject  to  terms  still  unsatisfied  and  out- 
standing) to  his  illegitimate  son,  for  life,  with  remainder  to 
the  sons  of  his  said  son  in  tail  male,  with  remainder  to 
Wenman  Samwell,  the  testator's  brother  of  the  half-blood, 
for  life,  with  remainder  to  his  sons  in  tail  male,  with  re- 
mainder to  Thomas  Samwell  Watson,  a  son  of  Catherine, 
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}^'  first  instance^  to  her  sister  for  life ;  then  to  trustees,  **  in 
VsRNON  trust,  for  my  two  nieces,  Frances  Drought  and  Juliana 
Wright.  Draught,  daughters  of  my  late  sister,  Millicent  Draughty 
for  and  during  their  lives,  and  the  longest  liver  of  them. 
And,  from  and  after  both  their  deceases,  for  all  and  every  the 
child  and  children  of  my  said  nieces,  and  the  daughter  and 
daughters  of  my  nephew,  Thomas  Fuller  Drought,  equally 
between  them,  share  and  share  alike,"  &c.  Aft;er  certain 
other  provisions,  unnecessary  to  mention,  the  will  con- 
cluded thus : — '^  And  for  default  of  all  such  issue,  then 
upon  trust  for  the  right  heirs  of  my  grandfather.  Sir  Thomas 
Samwelly  Baronet,  deceased  (the  father  of  my  late  uncle, 
Sir  Thomas  Samwell,  by  Mary,  his  second  wife,  also  de- 
ceased, who  was  the  daughter  of  Sir  Gilbert  Clarke,  Knight, 
for  ever." 

Phillis  Langham  died  in  1828  and  Frances  Arm  Lang* 
ham  in  1830 ;  Juliana  Drought  died  in  1845 ;  and  Frances 
Drought  in  1849;  all  of  them  without  ever  having  been 
married. 

Colonel  Samwell  (the  second  tenant  for  life  under  the 
will  of  Sir  Thomas,  the  testator)  made  a  will  by  which  he 
devised  all  his  estates  whatsoever,  &c,  to  his  wife.  He 
died  in  1831,  and  his  widow  devised  all  her  estates  to 
Emily  Vernon,  under  whom  the  Appellant  now  claimed. 

Thomas  Fuller  Drought,  the  last  of  the  persons  named 
as  tenants  for  life  in  the  will  of  Sir  Thomas,  the  testator, 
died  in  1843,  without  issue,  and  the  Samwell  estates  then 
devolved  upon  Atherton  Watson  (who  had  not  been  named 
in  the  will)  as  right  heir  of  Sir  Samwell,  the  testator ;  and, 
on  his  death,  without  issue,  in  1851,  the  question  arose  as 
to  the  construction  to  be  given  to  the  ultimate  limitation 
in  the  wills  of  Frances  Ann  and  Phillis  Langham,  whose 
title  to  their  undivided  two-third  shares  of  the  property 
had  then  taken  effect  in  possession. 
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designatio  personw,  and  operate  only  as  words  of  descrip- 
tion. They  denote  a  special  heir^  and  if  not  accompanied 
with  words  of  limitation^  would  have  no  other  effect  So 
considering  them^  Colonel  Samwell  would  only  have  taken 
an  estate  for  life.  But  secondly,  assuming  them  to  be  words 
of  description  not  only  of  the  person,  but  of  the  quantity 
of  the  estate,  so  that  the  estate  would,  if  they  stood  atone, 
be  only  an  estate  tail,  yet  the  added  words  "  for  ever"  con- 
trol and  give  a  sense  to  the  other  words,  and  so  convert  an 
estate  tail  into  an  estate  in  fee  simple. 

The  Vice-Chancellor  thought  that  this  case  could  not  be 
distinguished  from  MajideviUe*B  case  (6),  for  that  here,  as 
there,  a  special  entail  was  created.  But  that  case  even  if 
admitted  to  be  good  law,  and  it  has  been  questioned  by 
Feame  (c),  Gilbert  (rf),  and  Jarman  (e),  cannot  govern  the 
present;  for  there  the  words  described  the  heir  of  the 
whole  descendible  blood,  the  general  heir ;  whereas  here 
the  words  describe  a  special  heir.  In  this  case,  therefore, 
the  person  to  take  would  be  that  person  who,  at  the  deaths 
of  the  testatrixes,  answered  the  special  description  of 
"  right  heir  of  Sir  Thomas  Samwell^  the  testatrixes'  grand- 
father by  Maryy  his  second  wife ;"  and  he  would  take, 
by  mere  description,  the  added  words  "  for  ever"  denoting 
the  quality  of  the  estate  taken.  The  early  cases  estab- 
lished that  where  there  is  a  special  description  attached  to 
the  word  '^  heir,"  the  person  to  take  must  answer  the  whole 
description  :  Cownden  v.  Clark  (/),  Ashenhursf^  case  (g). 
Here  Colonel  Samwell  did  fulfil  all  the  terms  of  the  de- 
scription ;  by  that  description  he  took,  and  the  estate  he 
took  was  by  the  words  "  for  ever"  made  an  estate  in  fee- 
simple,  and  the  person  thus  designated  may  take  by  pur- 


(5)  Co.  Lit.  26  h. 

(e)  Contingent  Rem.  80,  83. 

(d)  Uses  :  by  Sugden^  37  n. 


(«)  Vol.  ii.,  p.  7. 

(/)  Moor,  860,  pi.  1181. 

{g)  Hob.34 ;  2  Ro.  Ab.  F.  pi.  6. 
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that  it  was  not  present  to  the  minds  of  the  judges,  and  as 
the  part  of  the  Institute  where  that  case  is  set  forth  was 
referred  to,  it  must  be  assumed  that  ease  was  under  con- 
sideration. It  must  therefore  be  taken  that  the  more 
recent  is  the  more  authoritative  exposition  of  the  law. 
But  assuming,  as  the  Vice-Chancellor  did,  that  the  more 
recent  was  not  in  derogation  of  the  more  early  case,  then 
it  is  submitted  that  the  words  ''  for  ever"  create  a  distinc- 
tion between  Mandeville*s  case  and  the  present,  and  have 
the  effect  of  creating  a  fee  simple  in  the  disposition  of  the 
Samwell  estates  in  favour  of  the  person  who  at  the  death 
of  the  testatrixes  answered  the  special  description  given 
in  their  wills. 

Mr.  Glasse  and  Mr.  Anderson  (Mr.  Smythe  and 
Mr.  Surrage  were  with  them)  for  the  Respondent, 
Wright  : 

In  this  case  an  estate  tail  is  given  by  the  terms  of  the 
will,  Mandeville^e  case  (/),  which  is  not  affected  by  the 
decision  in  JRoe  v.  Quartley;  and  in  no  such  case  is 
such  an  estate  allowed  to  be  enlarged  to  a  fee  simple 
by  mere  implication  (Cooper  341).  In  Roe  v.  Quartley  (m), 
the  first  gift  was  in  fee,  the  heirs  of  the  bodies  of  A. 
and  B.,  or  of  the  body  of  -4.  by  B.,  such  a  devisee  must 
be  the  heir  of  the  body  of  each  and  of  both  (n),  and 
it  is  not  necessary  to  use  the  words  *'of  the  body"  in  such 
case.  In  Roe  v.  Quartley^  nothing  turned  on  the  introduc- 
tion of  the  words  "  for  ever."  The  cases  of  Luddington  v. 
Kime  (o),  and  Heath  v.  Heath  (jp),  have  no  bearing  on  the 
present,  nor  has  the  doctrine  quoted  from  Montgomery  v. 
Montgomery  {q) ;  for  no  one  doubts  the  general  rule  as  to 

(/)  Co.  Lit.  26  b.  (o)  1  Lord  Rajm.  203. 

(m)  1  T.  R.  630.  (p)  1  Bro.  C.  C.  147. 

(n)  Com.  Dig.  Estate,  B.  3.  (q)  3  Jo.  &  Lat.  47. 
Co.  Lit.  20  b. 
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1858.  heir  in  the  singular  number  has  sometimes  the  same  effect 
Ybrnon  as  the  word  heirs  in  the  plural ;  but  if  words  of  limitation  are 
WiuoHT.  superadded  to  the  word  heir,  it  is  considered  as  conclusively 
showing  that  the  word  is  used  as  a  word  of  purchase.  When 
that  is  not  the  case,  it  is  considered  in  construing  wills  as 
namen  coUectivum,  for  the  purpose  of  creating  an  estate  tail 
in  the  first  taker,  and  not  as  creating  an  estate  tail  in  the 
person  answering  the  description  of  heir.  If  the  word ''  heir" 
would  per  se  give  an  estate  of  inheritance  to  the  person 
answering  the  description,  there  would  be  no  reason  for 
any  distinction  whether  words  of  limitation  or  inheritance 
were  or  were  not  superadded." 

It  is  not  open  to  the  Respondent  to  complain  of  the  form 
of  the  decree.  If  a  petition  is  presented  for  a  re-hearing, 
the  whole  decree  is  open ;  but  that  is  not  so  on  an  appeal. 
The  Respondent  should  have  presented  a  cross  appeal,  and 
thus  have  given  the  Appellant  the  power  of  answering 
him. 

As  to  the  costs  they  are  matter  of  discretion. 

The  Lord  Chancellor : 

My  Lords,  as  regards  this  latter  point  which  has  been 
argued,  as  to  whether  the  decree  is  right  in  having  directed 
an  account  only  from  the  time  of  the  filing  of  the  bill,  that  is  a 
matter  which  we  will  not  trouble  the  learned  Judges  to  con- 
sider. I  confess  I  am  rather  startled  by  the  generality  of 
the  proposition,  that  in  an  appeal  to  this  House,  everything 
that  is  made  the  subject  of  objection  on  the  other  side  is 
open  to  the  Respondent,  although  he  has  not  presented  a 
petition  of  appeal.  Although  that  seems  to  be  a  course  that 
might  save  expense  in  a  particular  case,  I  am  not  clear  that 
as  a  general  proposition,  it  might  not  involve  the  parties  in 
more  expense.  But,  however,  upon  that  I  give  no  opinion 
at  present.     I  do  not  think,  that  the  analogy  of  proceedings 
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Samwelly  Bart,  deceased,  the  father  of  my  late  uncle.  Sir 
Thomas  SamweUj  by  Mary  his  second  wife,  also  deceased, 
who  was  daughter  of  Sir  CHIhert  Clarke,  Knt.,  for  ever." 
I  consider  these  devises  as  if  the  devise  had  been  to  the 
heirs  of  the  body  of  Sir  Thomas  SamweU,  in  lieu  of  the 
words  ''  right  heirs  of  Sir  Thomas  Samwell  by  Mcary  his 
second  wife/'  which  is  in  truth  to  the  heirs  of  both  their 
bodies. 

And  this  brings  it,  in  my  opinion,  within  Mandemiy% 
case  (9)  recognised  by  Mr.  Justice  Taunton  in  Winter  v. 
Perratt  (jx).  That  case  has  remained  as  law  for  centuries, 
and  is,  in  my  opinion,  good  law.  The  addition  of  the 
words  ''  for  ever"  at  the  end  of  the  devise  does  not,  in  my 
opinion,  enlarge  the  estate  tail  in  the  first  taker  to  an  estate 
in  fee :  JJoe  d.  Cander  v.  Smith  (y).  The  case  of  JDoe  v. 
Quartley  {z),  does  not  clash  with  JUandevUl^s  case,  and 
therefore  I  am  of  opinion  that  Charlotte  Henrietta  Wrighi 
would  have  taken  on  the  decease  of  Atherton  Watson  an 
estate  tail  in  the  lands  in  question. 


Mr.  Justice 

WiLLBS. 


Mr.  Justice  Wilks: 
My  Lords,  I  am  inclined  to  think  that  the  estate  would 
be  in  fee  simple.  I  do  not  see  by  what  other  construction 
effect  can  be  given  to  all  the  words  of  the  will,  and  I  think 
effect  may  be  given  to  them  all  by  adopting  that  construc- 
tion. The  words  of  description,  I  mean  the  words  pre- 
ceding the  words  *^  for  ever,"  are  ambiguous,  and  may  be 
read  either  as  a  designation  of  the  person  or  persons  to  take, 
and  a  limitation  of  the  estate  as  one  to  go  quasi  by  descent 
through  all  the  persons  who  might  firom  time  to  time,  so 
long  as  any  might  exist,  successively  become  such  special 
heirs  as  described,  or,  simply,  as  a  designation  of  the  person 


{v)  Co.  Lit.  26  h. 
(x)  9  Clark  &  F.  615. 


(y)  7  T.  R.  621. 
(z)  1T.R.6S0, 
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the  principle  of  Mandevilles  case,  and  that,  consequently. 
Colonel  Samwell  only  took  an  estate  tail ;  the  Appellants, 
on  the  contrary,  contending  that  the  case  at  bar  was  not  at 
all  affected  by  Mandeville^s  case,  and  that  the  devise  in 
question  gave  an  estate  in  fee  to  Colonel  SamwelL  I  am 
of  opinion  that  the  Respondents  are  right  in  their  construc- 
tion of  the  devise,  and  that  the  case  before  your  Lordships 
is  governed  by  the  rule  established  in  MandeviWs  case. 
That  case  was  admitted  to  be  law  by  the  Appellants' 
counsel.  But  they  made  two  points :  first,  that  the  rule 
in  Mandevilk'Q  case  did  not  apply,  because  this  devise 
was  to  a  person  as  right  heir,  who  was  not  the  general  heir 
of  his  father ;  the  issue  by  the  second  marriage  not  answer- 
ing the  description  of  general  heirs,  where  there  had  been 
issue  by  the  first  marriage.  And  a  distinction  was  taken 
between  the  efiect  to  be  ascribed  to  the  words  ^*  heirs  of 
the  body,"  when  such  heirs  were  the  ancestor's  general  heirs, 
as  in  Mandeville^s  case,  and  the  efiect  to  be  ascribed  to  the 
same  words,  where  the  word  ''heirs"  did  not  include  the 
general  heirs,  as  in  the  devise  in  question. 

Secondly,  assuming  the  same  meaning  to  attach  to  the 
words  ''heirs  of  the  body"  whether  general  heirs  or  not, 
that  the  double  efiect  given  to  those  words,  of  designating 
the  first  taker,  and  showing  the  course  of  devolution  of  the 
estate,  is  controlled  by  the  final  words  in  the  clause  "  for 
ever,"  which  amounts  to  a  limitation  in  fee. 

It  was  deduced  from  the  first  proposition,  that  the  gift 
to  the  heirs  of  the  grandfiither  by  his  second  wife  was  a 
designatio  personcBy  and  nothing  more,  and  could  only  give 
an  estate  for  life,  without  the  concluding  words  "  for  ever," 
which  carried  the  fee.  The  second  proposition  assumes, 
that  by  the  application  of  the  rule  in  Sfandeville^Q  case,  an 
estate  tail  would  have  vested  in  Colonel  SamweU,  if  the 
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JRoe  V.  Quartiet/f  however,  has  been  cited  as  an  authority, 
showing  that  the  \\  ords  "  for  ever,"  when  superadded  to 
words  otherwise  limiting  an  estate  tail,  will  carry  the  fee. 
Now  with  respect  to  that  case  it  may  be  observed,  that 
neither  in  the  marginal  note  by  the  reporters,  nor  through- 
out the  argument  by  either  counsel,  nor  in  the  judgment  of 
the  Court,  are  the  words  "  for  ever"  referred  to.  But  on  the 
contrary,  it  seems  to  have  been  assumed  by  the  opposing 
counsel  as  well  as  by  the  Court,  that  the  devise  carried 
the  fee,  without  the  addition  of  these  words.  Mr.  Justice 
Ashurst  in  judgment  says  (1  T.  R.  634),  **  We  are  of  opinion 
that  Hester  took  the  whoUy  not  by  way  of  limitation,  but 
as  a  purchaser,  and  under  the  description  of  right  heir 
of  Wmiam  and  Mary,  in  the  same  manner  as  she  would 
have  done  if  the  Umitation  had  been  to  the  right  heir  of  the 
body  of  William  and  Mccry^  That  is,  she  takes  the  wlioU 
by  purchase,  and  not  a  part  only,  as  she  would  have  taken 
the  whole,  and  not  a  part  only,  if  the  limitation  had  been 
to  the  "  right  heir  of  the  body  of  William  and  Mary^ 

This  seems  to  me,  therefore,  to  be  no  authority  binding 
upon  us,  that  where  the  words  of  a  devise  without  the  words 
"  for  ever"  would,  according  to  the  rule  in  MandeviUe^s 
case,  give  a  quasi  estate  tail  to  the  parent,  the  addition  of 
these  words  converts  it  into  a  fee  simple  in  the  first  taker. 
Although  Mandeoille^s  case  was  (in  fact  though  not  in 
form)  referred  to  in  Hoe  d.  Nightingale  v.  Quartley,  for 
the  simple  proposition  that,  under  the  latter  clause  of  the 
devise,  Hester  took  as  a  purchaser,  there  does  not  appear 
to  have  been  any  farther  discussion  upon  it ;  and  certainly 
no  distinction  was  attempted  to  be  drawn  between  it  and 
the  case  then  at  bar,  by  reason  of  the  additional  words 
"  for  ever."  I  may  also  observe,  in  conclusion,  that  it  ap- 
pears clearly  to  me  to  have  been  the  intention  of  the  tes- 
tatrix to  exhaust  all  the  descendants  of  her  grandfather 
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bj  bis  gecond  wife ;  which  intention  would  be  entirely 
frustrated  by  Colonel  SamwelP%  taking  the  fee.  Therefore, 
apon  the  assumptions  made  in  your  Lordships'  question, 
as  propounded  to  us,  I  am  of  opinion  that  Charlotte  Hen- 
fktta  Wrighi  would  hare  taken,  on  the  decease  of  At  her  ton 
WatMnif  an  estate  tail  in  the  lands  in  question. 

Mr.  Justice  Crompton: 

My  Lords,  I  think  that  the  devise  in  this  case  to  the 
r^t  heirs  of  the  deceased  baronet  by  Mary  his  second 
wife,  also  deceased,  ought  to  be  construed  as  creating  an 
estate  tail  of  that  pecuUar  nature  which  was  held  in  Matn 
dmU^E  case  to  arise,  in  order  that  the  statute  of  De  donis 
m^t  be  carried  out,  and  the  will  of  the  donor  observed. 

The  law  with  regard  to  this  species  of  estate  having  been 
aolong  regarded  as  settled  by  Mandeville's  case,  it  would 
be  improper  for  me  to  suppose  that  your  Lordships  are 
likdy  to  disturb  it;  and  the  question  must  be,  how  far  it 
18  applicable  to  the  case  at  your  Lordships'  bar? 

I  see  no  reason  whatever  for  saying  that  MandemUe'^ 
case  does  not  govern  the  present,  on  the  ground  that  the 
party  to  take  in  the  first  instance  is  not  the  heir  general  as 
well  as  special.  It  is  now  settled  that  the  doctrine  by 
wbich  in  some  cases  the  party  claiming  as  special  heir  is 
required  to  make  out  that  he  is  heir  general  as  well  as  that 
he  answers  the  particular  description  of  heir,  does  not  apply 
to  cases  of  special  estates  tail,  and  I  do  not  see  why  it 
sboold  apply  to  the  peculiar  estate  tail  in  the  present  case, 
uiy  more  than  to  any  other  estate  in  tail  special. 

Treatii^  the  present  case  as  without  the  words  "for  ever," 
it  appears  to  come  distinctly  within  MandeviWs  case.  It 
is  the  case  of  a  limitation  to  the  right  heirs  of  a  deceased 
person  by  a  specified  wife,  also  deceased.  There  are  words 
of  inheritance,  *'  the  right  heirs  of  Sir  Thomas  Samwell^' 
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and  the  heirs  are  to  be  his  heirs  "  Jy  his^  deceased  wife/' 
which  words  are  clearly  words  of  procreation,  and  show 
the  body  from  whom  the  issue  are  to  proceed.  This,  unex- 
plained by  other  words,  is  clearly  an  estate  tail. 

But  it  is  said  that  the  words  **  for  ever"  qualify  the  other 
words,  and  that,  taken  altogether,  the  words  show  that 
the  expression  '^  right  heirs/'  8cc.,  is  to  be  taken  as  a 
d&ignatio  personce,  and  that  the  words  ^'for  ever"  give 
the  fee. 

I  think,  however,  that  we  must  read  the  words  exactly 
as  if  they  had  been ''  the  heirs  of  the  body  of  Sir  Thomas 
Samwell  on  the  body  of  Mary  begotten,"  and  then  that 
the  words  ''for  ever"  have  no  efiect  in  enlarging  what 
would  otherwise  be  an  estate  tail  into  a  fee.  If  the  words 
were  inconsistent  with  an  estate  tail,  they  might  possibly 
so  qualify  the  preceding  limitation ;  but  they  are  words  not 
uncommonly  found  following  a  limitation  to  heirs  of  the 
body,  and  are  not  regarded  in  point  of  law  as  inconsistent 
with  an  inheritance  in  tail,  as  they  may  well  mean  in  that 
line  out  of  that  body  for  ever.  They  seem  to  me  in  the  pre- 
sent case  to  point  to  the  continuance  of  the  line  and  race. 
They  seem  to  mean  that  the  estate  shall  go  on  in  that  spe- 
cial line  of  descendants  of  Sir  Thomas,  and  shall  go,  not  only 
in  one  particular  case  to  one  particular  descendant,  but 
in  that  line  as  lotig  as  it  exists ;  not,  as  might  be  argued, 
as  a  mere  designaiio  person^B,  but  for  ever  in  that  line* 

It  is  quite  true  that  a  devise  of  land  to  "-4.  J5.  for  ever" 
will  give  him  an  estate  in  fee  simple.  I  apprehend  that 
this  is  because  the  words  ''his  heirs"  must  be  implied. 
"  To  a  man  for  ever"  would  be  nonsense  if  it  did  not  mean 
to  his  heirs  for  ever ;  and  therefore  the  limitation  is  taken 
as  if  his  heirs  were  really  inserted;  and  there  being  no 
words  pointing  to  any  particular  body,  the  inheritance 
cannot  be  in  tail,  but  must  be  in  fee  simple.    That  cannot. 
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Thomas  Samwell  by  his  wife  Mary ;  and  if  he  had  been 
alive  and  had  had  a  preceding  estate  of  freehold,  the  estate 
tail  would  most  clearly  have  vested  in  him,  and  descended 
to  the  heirs  of  his  body  by  that  wife. 

The  present  case  seems  to  me  to  point  much  more  clearly 
to  the  descent  to  a  particular  line  of  the  ancestor's  heirs  by 
a  particular  wife,  than  can  be  said  to  have  been  the  case 
in  Roe  v.  Quartley ;  and  whatever  was  the  exact  ground  of 
decision  in  that  case,  I  cannot  r^ard  it  as  any  authority 
for  saying  that  Mandeville's  case  is  not  applicable  to  1 
case  like  the  present ;  or  that  the  addition  of  the  words  ^'for 
ever"  can  have  the  operation  of  converting  into  a  fee  what 
would  otherwise  be  a  clear  estate  tail  of  the  nature  of  that 
in  MandevWe^s  case.  If  any  such  doctrine  had  been  laid 
down,  1  should  have  thought  it  wrong ;  but  I  agree  with 
the  observations  of  tlie  Vice-Chancellor,  that  the  present 
case  is  not  affected  by  Roe  v.  Quartletf ;  and  concurring 
also  with  what  appears  to  me  his  very  able  judgment  on 
the  point  in  question,  I  think  that  the  estate  limited  to  the 
heirs  of  Sir  Thomas  Samwell  by  Mary  his  wife,  and  which 
afterwards  vested  in  Colonel  Samwell,  was  an  estate  tail, 
and  not  an  estate  in  fee  simple.  I  answer  your  Lordships' 
question,  therefore,  by  saying  that,  assuming  the  facts  we 
are  desired  to  assume,  Charlotte  Henrietta  Wright  would, 
in  my  opinion,  have  taken  on  the  decease  of  Atherton  Wat- 
son, an  estate  in  fee  tail  in  one-half  of  the  one-third  of  the 
lands  under  each  vrill. 


Mr.  Jastice 

COLERIDOE. 


Mr.  Justice  Coleridge: 

In  answer  to  your  Lordships'  question,  I  have  to  state  ^ 
that  in  my  opinion,  on  the  assumption  there  made,  Char- 
lotte Henrietta  Wright,  the  late  wife  of  the  Respondent 
William  Wright,  would    have   taken  on  the  decease  of 
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may  be  given ;  the  first,  that  no  question  was  raised  as  to 
the  nature  of  the  estate  created  by  the  ultimate  limitation, 
whether  fee  or  tail ;  the  second,  and  a  more  satisfiustory 
one,  that  under  the  first  limitation  an  express  estate  tail 
had  been  given  to  Hester ;  and  the  words  of  the  last  limi- 
tation were  to  be  construed  with  reference  to  this.  To  hold 
that  they  gave  her  an  estate  tail  only  would  have  deprived 
them  of  all  operation,  and  it  was  not  necessary  so  to  hold, 
for  the  same  person  might  be  right  heir  both  of  Walter 
and  of  Mary,  iand  yet  not  heir  of  their  bodies ;  and  therefore 
the  construction  of  this  devise,  that  it  passed  an  estate  in 
fee,  seems  to  have  been  assumed ;  and  the  language  of  the 
Court  ought  to  be  read  thus :  "  Hester  takes  the  wkok 
subject  matter  devised  as  purchaser  in  /ee,  under  the  de- 
scription of  right  heir  of  Walter  and  Mary,  exactly  as  she 
would  have  taken  the  whole  in  tail  if  the  limitation  had 
been  to  the  right  heir  of  the  body  of  Walter  and  Mary^ 
It  will  be  obvious  to  any  one  who  reads  the  case  with  at- 
tention, that  the  only  points  considered  were.  Did  she  take 
under  this  limitation  as  purchaser?  Did  she  take  the 
whole  or  part  only  ? 

In  my  opinion,  therefore,  it  is  not  important  to  examine 
whether  MandevUle^s  case  was  brought  under  the  consider- 
ation of  the  Court  in  Roe  v.  QuartUy.  In  the  argument 
before  the  House  it  was  assumed  that  it  had  been,  and  that 
the  Vice-chancellor  was  wrong  in  his  judgment  in  the 
Court  below,  in  saying  that  it  had  not  Upon  examina- 
tioE,  I  venture  to  think  that  assumption  a  hasty  one, 
founded  only  on  the  circumstance  that  the  page  in  1st 
Coke's  Institutes,  in  which  Mandeville^s  case  is  abstracted, 
is  referred  to ;  but  if  the  two  other  references  which  accom- 
pany this  be  looked  at,  it  is  by  no  means  clear  that  the 
part  of  the  page  in  which  Mandeville's  case  is  abstracted, 
was  the  part  to  which  this  reference  applies.     Be  tliis  as  it 
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or  devise  can  be  efFectuatecL  In  such  a  grant  or  devise 
there  can  be  no  doubt  that  the  intent  was,  that  all  the 
heirs  of  the  body  should  in  succession  take ;  in  Jfoncle- 
t;t7/e's  case,  that  both  John  and  Maud  should  take,  the 
latter  in  case  the  former  should  die  without  issue,  or  the 
issue  should  fail ;  in  the  present  case,  that  not  merely  the 
right  heir,  when  the  limitation  over  should  take  effect,  but 
all  right  heirs  answering  the  description  in  successioo, 
if  the  first  should  die  without  issue,  or  the  issue  fail*  But 
if  it  can  be  held  that  the  whole  force  of  the  gifl  or  devise 
be  spent  when  any  one  right  heir  has  taken,  because  he 
takes  by  purchase,  that  intent  will  obviously  in  numberless 
cases  be  defeated. 

I  make  these  remarks  because  I  think  they  serve  to 
place  MandevilU^s  case  on  its  proper  footing.  Techni- 
cally considered,  it  may  be  anomalous,  but  in  substance  it 
was  a  vigorous  effort  at  a  very  early  period  to  effectuate 
the  intention  of  the  donor,  in  spite  of  technical  difficulties. 
Now  this,  I  apprehend,  in  all  cases  merely  of  constructioHj 
and  where  we  are  not  met  by  legal  impediments,  is  the 
governing  rule  of  modem  decisions. 

With  this  remark  I  come  to  the  consideration  of  the 
two  words  much  relied  on  to  distinguish  the  present  case 
from  MandeviUe^^j  "  for  ever."  The  question  then  is,  will 
the  addition  of  these  words  turn  a  limitation,  which,  with- 
out  them  would  indisputably  have  created  a  tenancy  in 
special  tail,  into  an  estate  in  fee ;  and  this,  be  it  remem- 
bered, is  raised  merely  as  to  what  is  the  proper  construc- 
tion, i.  e.y  the  meaning  and  intention  of  the  whole  sentence. 
When,  in  order  to  make  out  the  affirmative,  cases  were  put 
of  the  words  being  '*  for  years,"  or  "  for  life,"  or  "  in  fee," 
I  could  hardly  suppose  that  the  distinction  between  each 
of  them  and  the  words  in  question  could  have  escaped 
notice.    These  are  all  unequivocal  in  themstlves,  and  in- 
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the  eldest  son  of  Catherine  Watson,  was,  at  the  death  as 
well  of  Frances  Ann  Langham  in  1828,  as  of  JF%»2fis  Lang' 
ham  in  1830,  heir  of  the  grandfather,  by  Martfy  his  second 
wife ;  and  if  he  took  the  reversion  in  fee,  subject  to  the 
prior  estates,  all  of  which  expired  in  1849,  then  the  Re- 
spondents are  right  in  their  contention. 

The  object  of  the  bill  filed  by  Mr.  Wright  was  to  obtain 
a  declaration  of  his  right  according  to  the  construction  for 
which  he  contended,  with  an  account  of  the  rents  received 
since  his  title  accrued,  and  for  a  partition  against  the  per- 
sons entitled  to  the  other  portions  of  the  property.  An- 
swers having  been  put  in,  the  cause  was  duly  brought  to  a 
hearing,  and  Vice- Chancellor  Kinder sley,  in  an  elaborate 
judgment,  made  a  decree  in  favour  of  the  Plaintiff,  giving 
him  an  account  of  the  rents,  not  from  the  death  of  Athertam 
Watson,  in  1861,  but  from  the  filing  of  his  biU  in  1858. 
Against  that  decree  the  Respondents  appealed,  and  the 
appeal  was  heard  early  in  this  session,  with  the  assistance 
of  the  learned  judges.  Owing  to  their  absence  on  the 
circuit,  their  opinions  were  not  given  till  after  Eaeter 
term.  All  the  learned  Judges  who  heard  the  case,  except 
Mr.  Justice  Willes,  are  of  opinion  that  the  Vice- Chancellor 
took  a  correct  view  of  the  law  on  this  case.  And,  con- 
curring with  them  as  I  do,  I  have  no  hesitation  in  moving 
your  Lordships  to  affirm  the  decree  below. 

I  cannot  distinguish  this  case,  in  principle,  firom  Mande^ 
mlWs  case(/).  That  case  is  thus  stated  by  Lord  Cohe: 
*^  John  de  Mandeville,  by  his  wife,  Roberge,  had  issue, 
Robert  vrnd  Maude;  Michael  de  Morvillegsiye  certain  lands 
to  RobergCy  and  to  the  heirs  of  John  Mandeville^  her  late 
husband,  on  her  body  begotten,  and  it  was  adjudged  that 
Roberge  had  an  estate,  but  for  life,  and  the  fee  tail  vested 


(/)  Co.  Lit.  26  6. 
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Mr.  ButUr^  in  his  note  to  Feame  {g\  says,  it  is  an  ''  ano- 
malous case ;"  but  he  adds,  that  '^  the  law  is  settled,  but 
the  principles  on  which  it  is  settled  are  not  easily  discover- 
able." And  this  is  precisely  the  sort  of  case  in  which  the 
importance  of  adhering  to  what  has  been  decided  is  far 
greater  than  that  of  having  a  rule  abstractedly  the  best  or 
most  consonant  with  other  principles.  It  is  impossible  to 
say  how  often,  in  advising  on  titles,  conveyancers  may  have 
acted  on  the  authority  of  this  ancient  case,  stated,  without 
doubt,  as  good  law  by  Lord  Coktj  commented  on  by 
Mr.  Feame f  apparently  with  approbation,  and  never,  so  far 
as  I  know,  seriously  questioned.  The  rule,  moreover, 
which  it  enunciates,  is  one  certainly  very  convenient,  even 
if,  on  strict  legal  reasoning,  it  may  be  to  some  extent 
anomalous. 

The  main  stress  of  the  argument,  however,  did  not  rest 
on  the  notion  that  MandeviUe^s  case  was  to  be  questioned, 
but  on  there  being  grounds  for  distinguishing  the  present 
case  from  it,  and  that  mainly  on  the  authority  of  Roe  d. 
Nightingale  v.  Quartley(h).  In  that  case  there  was  a 
devise  "  to  Hester  Read,  daughter  of  ff  alter  Read,  and  to 
the  heirs  of  her  body  for  ever ;  and  for  default  of  such 
issue,  then  to  such  child  or  children,  as  the  wife  of  Walter 
Read  is  now  enceinte  with,  and  to  the  heirs  of  the  body  or 
bodies  of  such  child  or  children  ;  and  for  default  of  such 
issue,  to  the  right  heir  of  Walter  Read  and  Mary,  his 
wife,  for  ever."  Hester  Read  entered  on  the  death  of  the 
testator.  Mary  Read  was  not  enceinte,  and  died  (without 
ever  having  any  other  child)  before  Walter,  her  husband. 
Then  Walter  Read,  her  husband,  married  a  second  wife,  and 
afterwards  died,  leaving  issue  the  Defendant,  Constantia 


(g)F.SQn. 


(A)  1  T.  R.  630. 
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'*for  ever"  occurring,  and  those  words  being  sufficient  to 
show,  that  the  previous  words  ought  to  be  read  as  a  mere 
designatio  personcB.  This  was  the  view  of  the  case  taken 
by  Mr.  Justice  WilleSf  and  is,  therefore,  entitled  to  .great 
attention.  But  I  am  unable  to  concur  in  it.  The  words 
"for  ever"  would,  no  doubt,  be  sufficient,  if  the  context 
required  it,  to  create  an  estate  in  fee ;  but,  considering  how 
very  commonly  those  words  are  used  in  connexion  with  an 
estate  of  inheritance,  whether  in  tail  or  in  fee,  being,  in 
fact,  merely  tautologous,  I  cannot  think  that  they  make 
any  real  difference.  It  is  not  unworthy  of  remark,  that  in 
the  very  case  on  which  we  are  commenting,  of  Roe  v. 
Quartletfi  the  words  ''for  ever"  are  used  in  connexion 
with  an  estate  tail,  the  first  gift  being  '^  to  Hester  Read 
and  the  heirs  of  her  body  for  ever."  Mr.  Justice  WilU$ 
says,  that  if  we  construe  the  devise  according  to  the  rule 
in  MandemlUs,  case,  there  is  an  intestacy  as  to  the  ultimate 
fee.  No  doubt  that  is  so,  and  that  affords  an  argument  in 
favour  of  the  construction  which  he  adopts,  but  it  is  not,  in 
my  opinion,  sufficient  to  outweigh  those  which  press  in  an 
opposite  direction.  All  the  learned  Judges  having  con- 
curred in  this  opinion,  with  the  exception  of  Mr.  Justice 
WUles,  I  shall  move,  as  I  have  already  stated,  that  the 
decree  of  the  Court  below  be  affirmed. 

Before  I  quit  the  subject,  I  ought  to  mention,  that  in  the 
course  of  the  argument  it  was  suggested,  on  the  part  of 
the  Respondent,  that  there  was  a  portion  of  this  judgment 
which  ought  to  be  varied.  The  Vtce-ChanceUor,  in  giving 
judgment,  directed  an  account  of  the  rents  only  from  the 
time  when  the  bill  was  filed,  and  not  from  the  preceding 
year,  in  which  Atherton  Watson^  the  preceding  tenant  in 
tail,  had  died.  His  Honour  did  not  do  that  yer  incurkm. 
He  considered  the  case  very  fully,  and  thought  that,  inas- 
much as  during  that  year  the  rents  had  been  received  by  a 
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But  on  referring  to  that  case,  it  will  be  seen  that  what  Lord 
Coke  said  was  merely  as  an  advocate  and  not  as  a  judge, 
for  he  was  Attorney-General  at  that  time.  And  in  all  the 
treatises  upon  the  subject  since^  MandeviUe's  case  has  been 
deemed  good  law. 

Then  the  only  question  is,  whether  the  present  case  can 
be  distinguished  from  JUandeviUe^s  case.  I  confess  that, 
during  the  course  of  this  inquiry,  I  have  felt  that  if  this 
had  been  a  discussion  of  this  question  for  the  first  time, 
and  I  had  been  called  upon  first  to  decide  on  the  meaning 
of  this  clause  in  the  will,  I  should  have  entertained  some 
doubt  whether  it  was  not  to  be  distinguished  from  Monde- 
ville's  case,  by  two  circumstances ;  the  one,  that  it  is  a 
bequest  "  for  ever,**  which  imports  in  fee ;  and  secondly, 
that  if  you  construe  this  to  be  an  estate  tail,  there  will  be 
an  intestacy  as  to  the  remainders  over,  which  is  a  circum- 
stance that  you  ought  to  avoid  in  construing  vKlls.  My 
noble  and  learned  friend  has  mentioned  that  Mr.  Justice 
Willes,  in  the  opinion  which  he  gave,  pointed  out  that  cir- 
cumstance ;  but  I  think  he  is  mistaken  there ;  for  I  do  not 
think  that  any  one  of  the  Judges  who  have  given  opinions 
upon  this  case,  has  pointed  out  that  to  construe  this  to 
be  an  estate  tail,  would  create  an  intestacy.  But  the 
creating  an  intestacy  is  only  an  argument  against  that  con- 
struction, nothing  more.  However,  I  cannot  say  that  my 
notions  on  that  subject  have  amounted  to  much  more  than 
a  doubt  in  the  course  of  this  inquiry,  and  I  hold  that  you 
ought  not  to  reverse  a  carefiil  and  elaborate  decision  of  the 
Court  below,  unless  you  are  satisfied  that  it  is  wrong.  A 
mere  doubt  in  your  own  mind  as  to  the  propriety  of  the 
construction,  ought  not  to  entitle  you  to  reverse  the  judg- 
ment. And  when  I  consider  that  that  judgment  has  been 
recognised  as  being  perfectly  sound,  by  four  Judges  out  of 
the  five  who  have  given  their  opinion,  I  certainly  cannot 
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Lord  Wensteydale:  If  we  could  properly  make  an  order 
for  the  costs  to  come  out  of  the  estate,  I  should  wish  io 
do  sOf  but  we  camiot. 

Decree  and  order  aflBrmed. 


[Lords  Joiunals,  July  20,  1858. 


1858. 

Jane  3, 4, 7. 

July  9, 12, 

15. 

Will. 

WordM. 

Practice. 

Two  Appeals* 

Casts. 


William  Abbott  and  others 
Eliza  Middleton  and  others 

George  H.  M.  Ricketts 
G.  W.  W.  Carpenter 


-  Appellants. 

-  Respondents. 

-  Appellant. 

-  Respondent. 


A  testator  gave  an  annuity  of  2,000/.  to  his  widow,  and  set  apart* 
out  of  his  personal  property,  a  sum  sufficient  to  provide  for  its 
payment.  He  then  directed  that,  on  the  death  of  his  widow,  the 
sum  so  set  apart  should  **  become  the  property  of  my  son  Qtwrge^ 
so  far  as  he  shall  receive  the  interest  during  his  life,  and  on  his 
death  the  principal  sum  to  become  the  property  of  any  children  he 
may  leave,  in  such  sums  as  he  shall  direct,  but  in  the  event  of  my 
son  dying  before  his  mother,  then  the  principal  sum  to  be  divided 
among  the  children  of  my  daughters,  the  deceased  JamA  R.  and 
Mary  P.,  and  of  my  now  surviving  daughter,  Elizabeth  M.  (should 
she  leave  any  issue)  in  equal  portions."  George  married  after  the 
date  of  the  will,  had  one  son,  a^d  died  before  the  testator : 

Held,  affirming  the  decree  of  the  Master  of  the  RoHs,  that  on  the 
death  of  the  testator's  widow,  the  son  of  Charge  became  entitled  to 
the  fund  which  had  been  set  apart  to  provide  the  annuity,  for  that 
the  property  in  it  vested  in  the  children  of  Gharge^  independently 
of  their  father,  who  merely  took  a  life  interest  in  it. 

Two  appeals  in  the  same  interest  and  raising  the  same  point  were 
presented.  One  set  of  Appellants  claimed  to  be  entitled  to  one- 
third,  the  other  to  two-thirds  of  the  property  in  dispute.  Though 
the  ambiguity  was  declared  to  have  arisen  from  the  act  of  the  tes- 
tator in  framing  the  will,  yet  as  there  had  been  two  separate 
appeals  when  one  would  have  been  sufficient,  the  House  refused  to 
make  any  order  as  to  costs. 
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1858.        document;"   and  named  his  wife,  JZefter,  and  his  son, 
Abbott       George^  executrix  and  executor  of  his  wilL 

MioDLBTOK.  ^^  ^^®  ^'™^  ^^  ^'  ^^  made,  Captain  George  Carpenter 
BicKBTTB  was  unmarried,  but  he  married  soon  afterwards,  namely,  on 
Carpjuiter.  the  4th  July  1834,  and  had  a  son  bom  to  him,  George 
William  Wallace  Carpenter  (the  Appellant),  on  the  10th 
May  1835.  Captain  George  Carpenter  attained  the  rank 
of  Ueutenant^olonel  in  his  regiment,  and  was  killed  at  the 
battle  of  Inkermann  5th  November  1854.  The  testator 
died  on  the  10th  January  1855 ;  his  wife  Hester  died  soon 
afterwards.  She  had  renounced  probate ;  and  letters  of 
administration,  with  the  will  annexed,  were  granted  to  the 
testator's  daughter,  Mrs.  Eliza  Middleton.  In  April  1855, 
William  Abbott  and  A.  F.  Paxton,  the  trustees  under  the 
marriage  settlement  of  one  of  the  testator's  granddaughters, 
filed  their  bill  against  George  William  Wallace  Carpenter, 
Mrs.  Uliza  3fiddleton,  and  others,  praying  the  execution 
of  General  Carpenter*^  will.  The  cause  came  on  for  hear- 
ing before  the  Master  of  the  Rolls,  who,  by  a  decree  of  the 
16th  April  1856,  declared  that,  according  to  the  true  con- 
struction of  the  will,  in  the  events  that  had  happened, 
6r.  W.  W.  Carpenter,  as  the  only  son  of  the  testator's  son, 
George  Carpenter,  took  a  vested  interest  at  the  testator's 
death  in  the  capital  of  the  fund  set  apart  to  answer  the  an- 
nuity to  the  widow,  subject  to  her  life  interest  therein  (a). 
The  appeal  was  against  this  decree. 

The  Attorney-General  (Sir  F.  Kelly),  and  Mr.  R. 
Palmer  (Mr.  Lorence  Bird  was  with  them),  for  the 
Appellants  (ft) : 

The  principle  that  the  words  in  a  will  must  be  read  in 

(a)  21  Beav.  143. 

(b)  There  were  several  Appellants  in  this  case  represented  by  dif- 
ferent counsel.    Mr.  R.  Palmer  and  Mr.  Lorence  Bird,  signed  the 
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their  ordinary  sense  as  written,  was  expressly  declared  in 
this  House  in  the  recent  case  of  Grey  v.  Pearson  (c),  and 
is  that  on  which  this  case  must  be  decided.    Words  not 
used  by  the  testator  must  not  be  interpolated  in  a  vnll  in 
order  to  give  to  it  a  meaning  which  must  be  purely  conjec- 
tural, and  to  dispose  of  property  upon  an  event  which  he 
had  never  contemplated.   Brownsword  v.  Edwards  (d)  and 
Doe  d.  Usher  v.  Jessep  {e)  were  fully  considered  in  Grey 
V.  Pearson^  and  the  principle  laid  down  in  the  latter  was 
preferred.      Denn  d.    JRadclyffe    v.    Bagshaw  (/^    is    a 
dear  authority  to  the  same  point.    The  estate  here  never 
vested    in  George  Carpenter.     In  Hodgson  v.  Jmbrose, 
Lord  Mansfield  said  (g\  **  The  words  *  for  want  of  such 
'wBoej'  mean  the  same  thing  as  *  and  after  such  estate  tail/ 
and  this  is  the  common  case  of  a  remainder  after  an  estate 
tail,  where,  if  the  first  estate  never  takes  place,  the  re* 
mainder  vests  in  possession  immediately ; "  and  there,  the 
devise  havii^  b^en  to  A,  and  the  heirs  of  his  body,  and  for 
want  of  such  issue  to  B.,  and  J.  having  died  in  the  life- 
time of  the  testator,  the  estate, though  he  left  a  son,  was  held 
to  go  over  to  B.  To  give  this  will  tlie  construction  here  con- 
tended for  by  the  Respondent,  it  is  necessary  to  introduce 
after  the  word  "  dying"  the  words,  "  without  issue,"  that  is 
to  tamper  vrith  the  will,  and  to  make  a  new  devise  for  the 
testator.     Nothing  but  absolute  necessity  can  justify  that : 
Ker  V.  Innes  (A).    There  is  no  such  necessity  here.   There 
was  sudi  a  necessity  in  Spalding  v.  Spalding  (J),  which 

lapea  in  Abbott  v.  MiddUtm^  Mr.  Lhyd  and  Mr.  Goldsmid  signed 
those  in  BieJtetts  v.  Carpenter.  But  as  the  interests  of  the  Appellants 
ia  both  eases  were  the  same,  the  House  refused  to  hear  more  than  two 
coQBBel  for  the  appeaL 


1858. 
Abbott 

V, 

MlDDLKTON. 

RiCKBTTS 

9. 

CijLPianmu 


(e)6H.  L.Ca8«61. 

(i)  2ye8.Janr.243,246. 

(e)  12  East,  288. 

(/)  6  Term  Rep.  512. 


{g)  Doug.  340. 
(A)  5  Paton's  Sc.  App.  422. 
Per  Lord  Eldon. 
(t)  Cro.  Car.  185. 
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Abbott 

MiDDLETON. 
RjCKKTTB 

Carphnter. 


alone  warrants  the  construction  pnt  upon  that  will,  and  so 
it  is  considered  by  Mr.  Justice  Butter  in  Doe  d.  Daere 
y.  Dacre  (j).  The  same  answer  may  be  given  to  Newburgh 
V.  Newburgh  (A). 

Mere  apparent  intention  on  the  part  of  the  testator  wfll 
not  justify  the  Court  in  introducing  words  which  he  has  not 
used,  or  in  giving  them  any  but  their  natural  and  ordinary 
construction :  Holmes  v.  Cradoek  (I),  Parsons  v  Pttrsons  (m), 
Toldervy  v.  Colt  («),  Gundry  v.  Pinniger  (o).  On  the 
face  of  this  will  it  is  plain  that  the  children  of  George  Car- 
penier  are  to  take,  through  him,  which  they  could  not  do 
in  the  event  which  has  happened,  since  he  himself  was 
never  in  enjoyment  of  the  property.  Shuldkam  v.  Smith  (p) 
is  therefore  in  point  It  is  clear  from  the  gift  to  Mrs. 
Middletofi's  children,  that  when  the  testator  meant  dying 
without  leaving  issue,  he  knew  perfectly  well  how  to  express 
himself.  He  has  not  so  expressed  himself  here,  and  the  in- 
tention of  adding  that  qualification  cannot  be  imputed  to  him. 

This  is  not  like  the  case  where  an  absolute  estate  of  in- 
heritance has  been  given  to  the  children  before  tlie  words 
creating  the  gift  over,  as  in  Anonymous  {q),  and  A  thins  v. 
A  thins  (r).  The  children  are  only  to  take  through  their 
father,  and  he  is  only  to  take  on  surviving  the  widow. 
The  House  cannot  introduce  words  to  change  the  estate 
thus  given  to  them.  [Lord  Brougham  referred  to  Lang^ 
ston  V.  Lafigston(s).']  There  the  will  would  have  been 
insensible  had  not  the  House  read  the  clause  as  if  it  re- 
peated tlie  previous  gift  to  the  eldest  son,  so  that  in  that 
case  there  existed  that  necessity  which  does  not  exist  here 


(i)  1  Bos.  &  Pul.  250, 260. 
{k)  Law  of  Property,  196, 
206,  207. 
(0  3  Ves.  317. 
(m)  5  Ves.  578. 
'  '  1  Mee.  &  Wels.  250. 


(o)  1  De  G.  M.  &  Gord.  502. 

(/>)  6  Dow.  22. 

{q)  Anders,  p.  33 ;  Cas.  84. 

(r)  Cro.  Eliz.  248. 

(8)  2  Clark  &  F.  104. 
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for  introducing  new  words  into  the  will.  The  devise,  as  it 
stands,  is  simple  and  clear,  and  it  might  well  be  that  the 
testator  intended  to  give  to  the  children  of  his  son,  or 
rather  not  to  take  away  from  them,  property  which  their 
&ther  had  once  enjoyed,  but  not  to  give  it  to  them  if  he 
had  not  enjoyed  it  The  Master  of  the  RoOs  looked  into 
extraneous  circumstances  to  assist  himself  in  putting  a  con- 
stmcticHi  on  this  will;  a  course  which,  it  is  clear,  he  was  not 
entitled  to  adopt. 

The  word  ''  But,"  which  introduces  the  devise  over,  must 
be  taken  as  descriptive  of  a  state  of  things  exactly  the 
opposite  of  what  has  been  previously  provided  for,  and  it 
effectoally  carries  over  the  gift  from  the  son  to  the  children 
of  the  daughters. 


1868. 


Absott 

MiDDLSTOir. 
RiCXXTTB 

9. 

Cabpbitxb. 


The  Solicitor- General  (Sir  H.  Cairns)  and  Sir  R 
Bethdl  (Mr.  C.  Hall  was  with  them)  for  the  Re- 
spondents: 

There  is  no  intention  here  to  suggest  a  reconsideration  of 
the  principle  stated  in  Grey  v.  Pearson  (t),  nor  to  ask  the 
House  to  depart  from  the  words  of  the  will,  or  to  introduce 
new  words  into  it.     The  will  sufficiently  expresses  the 
intention  of  the  testator  to  give  to  his  son  and  to  his  ^n's 
children  a  vested  interest  in  the  fund  which  he  set  apart 
for  the  widow's  annuity.      The  words  here  created  an 
estate  tail  in  the  son's  children :  Mandeville*8  case  (u).    He 
is  to  enjoy  that  fund  for  life,  and  it  is  to  go  to  them  *'  on 
his  demise,"  whenever  that  may  occur.    This  is  a  clear  gifl 
to  the  children:  Anonymous  (v),  and  cannot  be  cut  down,  ex- 
cept by  an  equally  clear  and  express  declaration  in  a  subse- 
quent part  of  the  will:  Edwards  v.  Edwards  («?),  Malcolm  v. 


(0  6  H.  L.  Gas.  61. 

(«)  Co.  Lit.  26  6. 

(v)  Anderson's  Rep.  33  ; 


Gas.  84. 
(to)  15  Beav.  357. 
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1 858.  Taylor  {x).    In  this  case,  as  in  Kirkpatrick  v.  KUpatrick  (y), 

Abbott  there  was  an  absolute  vested  interest,  with  payment  post- 

MiDDLKTON  P^^^"    The  interest  thus  vested  is  only  to  be  devested  on 

RicKBTTs  the  death  of  all  the  persons  on  whom  it  has  been  con- 

Carpbhter.   ferred. 

The  words,  in  case  of  "  my  son  dying,"  must  be  con- 
strued to  mean  dying  as  before  expressed,  that  is,  without 
issue,  or  else  the  plain  intention  of  the  testator  will  be 
defeated:  Spalding  v.  Spalding (z\  and  the  observations 
on  that  case  by  Lord  HaUj  in  King  v.  Melting  (a),  and 
by  Sir  J.  Strange,  M.  R.,  in  Targus  v.  Puget(jb).  So  to 
read  the  will  cannot  be  described  as  interpolating  words, 
for  it  is  doing  no  more  than  reading  incomplete  expressions 
according  to  the  plain  intention  of  the  testator. 

The  argument,  as  to  the  testator  not  having  used  the 
words  *'  not  leaving  issue,"  in  the  gift  over,  when  speaking 
of  his  son's  death,  though  he  used  them  with  reference  to 
his  daughter,  Mrs.  Middleton,  is  not  applicable ;  for  the 
son's  children  had,  by  previous  words,  a  vested  interest  in 
this  fund  clearly  conferred  upon  them,  which  was  not  the 
case  with  the  daughter's  children.  If,  as  Vice-Chancellor 
Wood  observed,  in  the  case  of  Hillersdon  v.  Lowe  (c),  the 
testator  had  been  "content  with  simply  saying,  ^failing 
that  gift,'  he  gave  it  over  to  some  ulterior  object,"  no  pos- 
sible doubt  could  have  been  raised.  Does  not  this  will 
amount  to  saying  that  ?  To  answer  this  question  in  the 
affirmative,  it  is  not  necessary  to  look  at  extraneous  cir- 
cumstances, nor  did  the  Master  of  the  Ralls  adopt  that 
course.  He  took  the  plain  intention  of  the  testator  from 
the  words  of  the  will,  and  that  intention  was  to  give  the 
son  the  interest  of  the  fond  for  life,  and  the  fund  itself  to 

(«)  2  Ru88.  &  Myl.  416.  (a)  1  Vent.  226,  230. 

{y)  13  Ves.  476.  (6)  2  Ves.  196. 

Iz)  Cro.  Car.  185.  (c)  2  Hare,  355. 
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his  children  after  hid  death*  The  very  fact  of  restrictiDg 
the  son  to  the  interest  of  the  fiind  for  his  life  showed  a 
plain  intention  to  preserve  the  fund  itself  for  the  son's 
children. 

[Lord  Cranworth :  If,  upon  the  death  of  the  son,  with- 
out issue,  in  the  lifetime  of  the  widow,  the  fund  went  over 
U>  the  daughter,  might  not  the  widow  be  stripped  of  her 
aonuity  ?] 

She  mighty  and  that  is  one  of  the  inconsistencies  that 
would  follow  fipom  adopting  the  construction  contended  for 
b;  the  Appellants. 

The  cases  of  Denn  v.  Bagshaw  {d)^  Parsons  v.  Par^ 
soiis(tf),  and  Shuldham  v.  Smith(J^,  are  not  in  point.     In 
the  first,  the  will  contained  the  express  words,  ^*  if  living  at 
the  time  of  her  death,"  and  the  son  bad  died  before  that 
time;  in  the  second,  the  events  which  happened  had  not 
been  provided  for ;  and  in  the  last,  the  person  claiming  did 
not  fulfil  the  description  given  in  the  will.     Doe  v.  Dacre  (g) 
is  in  &vour  of  the  Respondents ;  and  in  Doe  d.  Leach  v. 
Uiddem  (A),  it  was  expressly  held,  that  words  might  be 
supplied  in  a  will  to  render  a  sentence  complete  and  intel- 
ligible in  aid  of  the  apparent  intent  to  be  collected  from  the 
whde  context.    That  rule  was  acted  on  in  Home  v.  Pil- 
l«f  (i),  and  still  more  strongly  in  Gee  v.  The  Mayor  of 
Mnehester  (J). 

The  word  ^  But"  is  not  necessarily  in  opposition  to  what 
precedes  it.  It- is  a  conjunction,  as  well  as  a  preposition, 
hone  case  it  is  derived  from  be  out,  and  is  equivalent  to 
txupt  or  without. 


1858. 
Abbott 

9. 
MiDDLBTOH* 
RlCKBTIS 
«. 

Cabfbktxb. 


((2)  6  T.  R.  612. 
(e)  5  Yes.  578. 
(/)  6  Dow.  22. 
G)  I  Bos.  &  P.  250. 


(A)  6  East,  486. 
( j)  2  Myl.  &  K.  15. 
(j)  17  Q.  B.  Rep.  737. 
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[Lord  Brougham :  As  in  the  motto  of  the  Macphersons^ 
"  Touch  not  a  cat  but  [without]  a  glove."] 

In  the  other  case,  it  comes  from  the  Saxon  bottan  or 
be-ottan,  and  means  to  superadd,  to  subjoin;  now  expressed 
by  beyond  this,  or  moreover.  Here  its  meaning  is  plainly 
moreover.  This  case,  however,  cannot  be  made  to  depend 
on  these  niceties  of  language. 

Mr.  Palmer,  in  reply : 

The  word  '*  But"  is  here  disjunctive  and  adversative. 

[Lord  Brougham :  Is  it  used  as  in  algebra:  A.B.  <=  to 
C  -D.  but  C.  D.  =  to  E.  F.,  therefore,  &c.  Does  it  not 
mean  moreover  ?] 

No,  for  that  is  equivalent  to  "  subject  thereto ;"  which  is 
a  reading  that  certainly  cannot  be  applied  to  the  present 
case. 

The  case  was  ordered  to  be  argued  a  second  time,  by  one 
counsel  on  a  side. 

Mr.   Roh  (Mr.    GoUkmid  was  with   him)   for    the 
Appellants  : 

The  principle  of  construction  is  laid  down  by  Lord  SL 
Leonards  {Lord  Chancellor)  in  Wilson  v.  Eden(k) :  "That 
you  are  never  unnecessarily  to  introduce  and  interpolate 
words  in  a  will,  nor  ever  to  give  a  construction  to  any 
clause  of  a  will  contrary  to  what  the  plain  words  import, 
without  an  absolute  necessity,  by  intention  declared  or 
evinced  in  some  other  part  of  the  will."  Applying  the 
rule  thus  expressed,  the  decision  here  cannot  be  sustained. 
It  is  a  legal  rule  of  construction,  that  the  Courts  will  not 
so  deal  with  the  different  parts  of  a  will  as  to  make  the 
ultimate  correspond  vnth  the  preceding  gifts.     If  they  do 


(i)  4  H.  L.  Cas.  284. 
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EUicombe  v.  Oampertz  (i.\  and  Lee  v.  Busk  (u\  all 
establish  that  there  is  not  any  principle  of  construction, 
that  where  there  is  a  previous  gift,  and  then  a  gift  over,  the 
words  of  the  will  are  to  be  strained  in  order  to  make  the 
two  gifts  correspond.  The  argument,  that  the  testator 
knew,  when  he  wished,  how  to  use  language  properly 
describing  a  dying  without  issue  is  perfectly  well  warranted 
in  this  case,  and  the  terms  in  which  he  has  expressed  him- 
self show  that  there  is  no  necessity  for  treating  him  as 
inops  consiUL 

Assuming  that  this  is  an  absolute  gift  to  the  children  of 
George  Carpenter  on  his  death,  how  does  that  afford  a  key 
to  the  intention  of  the  testator  on  the  happening  of  an 
event  of  a  collateral  nature.  There  is  nothing  to  show  his 
intention  except  the  words  he  has  used,  and  those  words 
make  the  gift  over  to  depend  on  George  dying  before  his 
mother,  which  event  did  happen. 

The  SoUcitor-Gefieral  (Sir  H.  Cairns ;  Mr.  C.  Hall 
was  with  him)  for  the  Respondents : 

The  argument  on  the  other  side  resolves  itself  into  this, 
that  a  testator  has  a  right  to  be  capricious;  but  then  the 
question  is,  whether  he  has  been  so  here  ?  The  rational 
reading  of  this  will  is,  that  a  fund  is  set  apart  to  produce 
the  widow's  annuity ;  that  fund  is  to  become  the  property 
of  the  son,  only,  however,  to  enjoy  the  interest  of  it,  for  the 
principal  he  has  no  power  to  dispose  of,  except  by  iqppor- 
tioning  the  shares  among  his  children.  To  them,  therefore, 
the  fund  is  really  appropriated.  A  passage  has  been 
quoted  from  the  judgment  of  Lord  St.  Leonards  in  Eden 
V.  Wilson  (v) ;  there  is  another  passage  in  the  same  page, 
which  is  particularly  applicable  here,  as  this  will  was  made 
by  the  testator  while  he  was  at  the  Cape  of  Good  Hope 

(0  3  Myl.  &  Cr.  152.  (v)  4  H.  L.  Gu.  284. 

(tf)  2  De  G.  M.  k  Gord.  810. 
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and  kiopt  comUu,  and  the  two  passages  must  be  read        18^* 
together : — *^  If  the  most  illiterate  person  makes  his  own       Abbott 

mm 

will,  though  there  is  not  a  word  of  correct  grammar  in  it,    Middlbtow. 
yet  if  you  can  collect  the  intention  you  are  bound  to  give      Bickers 
legal  effect  to  it."    The  testator's  intention  here  can  be    Cabpuitxr. 
plainly  collected  from  the  whole  will.     He  has  not  indeed 
done  that  which  Vice-Chancellor  Wigram  in  Hillersdon  y. 
Lowe  (w)  described  as  certain  to  avoid  all  difficulties,  but 
he  has  made  his  intention  clear.     It  is  an  established  rule 
that,  where  there  is  a  gift  to  a  man  for  life,  with  remainder 
to  his  children  or  issue  who  are  to  take  as  purchasers,  or  to 
him  and  the  heirs  of  his  body  where  they  take  by  descent, 
and  then  there  is  a  reference  to  the  death  of  that  man 
wnpUciteTj  the  gift  must  be  construed  with  reference  to 
the  death  of  the  first  taker  in  such  a  way  as  will  not 
interfere  with  the  benefit  which  has  been  previously  given 
to  his  issue :  Anonymous  (x).     It  is  true  that  a  rule  as  to 
estates  tail  in  realty,  which  that  was,  cannot  be  exactly 
applied  to  estates  tail  in  personalty ;  but  the  principle  at 
least  assists  materially  in  arriving  at  the  proper  construction 
in  one,  as  well  as  in  the  other  instance.    Again,  it  is  a 
settled  rule,  that  if  an  interest  is  vested  it   cannot  be 
de-vested,  except  by  the  clearest  expressions.    Such  expres- 
sions do  not  exist  here,  and  if  ^'  But"  is  read  as  moreover 
there  is  no  difficulty  in  the  matter ;  it  is  clear  that  the 
testator  meant  only  to  give  to  the  daughters  what  had  never 
been  capable  of  being  enjoyed  by  the  son  or  his  children. 
This  is  a  contingency  with  a  double  aspect :   Wallop  v. 
Bwrhy  (y).    There  the  testator  gave  all  his  lands  in  Eng- 
Irntf  to  Jl  his  son  and  his  heirs,  and  if  he  died  without 
heirs,  then  his  lands  in  Caher  to  J.  -B.,  his  nephew,  in  tail ; 

(•)  2  Hare,  355.  (j)  Ydv.  209. 

(jp)  AndenoD,  Rep.  33. 
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1868.        "  Item^  I  give  my  land  in  F.  to  S.,  my  nephew,  in  fee." 
Abbott       The  devisor  died.     S.  died  and  the  son  survived,  but  after- 
MiDMKTON.    wards  died  without  issue ;  and  the  question  was  between 
RicxETTS      the  heir  of  J*.  B.  and  the  heir  of  6\,  and  the  Court  held 
Cabpbntsr.    that  S.  shall  be  in  the  same  condition  as  J.  B.,  for  the  lands 
to  both  were  taken  after  the  death  of  the  son  without 
issue ;  the  word  "  Item"  being  dependent  on  the  preceding 
words.    Roe  d.  Snape  v.  Neville  (z)  proceeded  on  the  same 
principle.    There  the  first  gift  viras  of  part  of  the  freehold 
to  the  wife  for  life,  with  remainder  over;  then  followed  a 
gift  of  all  real  and  personal  estate,  freehold  and  copyhold, 
to  the  wife  and  her  heirs,  and  the  copyhold  was  charged 
with  the  debts ;  the  latter  clause  was  held  not  to  revoke 
the  former,  but  to  be  in  addition  to  it,  leaving  the  remainder 
over  untouched.    There  was  here  no  revocation  of  the  gift 
to  the  son  and  his  children,  and  it  was  only  meant  to  go 
over  on  failure  of  both. 

Mr.  Roltf  in  reply : 

The  testator  did  not  provide  for  all  events  that  might 
happen;  as,  for  instance,  if  the  son  had  lived,  and  the  grand- 
son had  died  during  his  life,  the  grandson  would  not  have 
been  entitled.  The  strict  words  of  the  will  must  therefore 
be  taken  as  the  only  proof  of  what  the  testator  intended. 
This  is  not  a  contingency  with  a  double  aspect,  and  Wallop 
y.  Darby  and  Boe  d.  Snape  v.  Nevill  have  no  bearing  on 
this  question.  There  was  nothing  contradictory  or  doubt- 
ful in  the  will  in  either  of  these  cases. 

The  Lord  Chancellor  (Lord  Chelmsford)^  after  stating 
the  facts  of  the  case,  said : 

The  whole  question  turns  upon  one  clause  in  the  will,  <h 

(«r)  11  Q.  B.  Rep.  466. 
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185a  and  grandchildren,  by  distributing  his  property  amongst 
Abbott        then),  in  different  proportions,  the  whole  amount  having 

MiDDLETOK  ^^^  stated  by  him  in  a  paper  accompanying  his  will.  In 
RicKETTs     this  distribution,  it  was  evidently  his  intention  that  the  son 

CARPumnu  ^^^  ^^^  children  should  receive  the  largest  share,  as  he  not 
only  gives  them  the  fund  provided  for  the  annuity,  but  also 
makes  his  son  his  residuary  legatee.  According,  however, 
to  his  statement  of  the  amount  of  his  property,  the  residue 
would  be  nearly  exhausted  by  the  specific  legacies  and  the 
annuity  fund,  so  that  a  veiy  small  residue  would  have  been 
enjoyed  by  the  son,  and  he  would  have  been  in  a  less 
favourable  position  than  his  sister  and  his  sister's  children 
till  the  death  of  his  mother.  It  is  stated,  that  at  the  time 
of  the  testator's  death,  his  property  had  very  largely  in- 
creased. But,  although  a  will  is  said  to  speak  from  the 
death  of  a  testator,  yet,  in  construing  his  intention,  you 
must  necessarily  refer  to  the  period  of  making  the  will.  If 
the  Appellants  are  right  in  their  construction  of  the  will, 
the  son  of  the  testator's  son,  the  principal  object  of  his 
regard,  would  derive  scarcely  any  benefit  fi'om  the  disposi- 
tions of  the  will,  but  would  be  superseded  by  all  the  other 
members  of  the  family,  themselves  already  the  objects  of 
distinct  and  independent  provisions.  This  appears  to  me 
to  be  utterly  inconsistent  with  the  obvious  meaning  of  the 
testator.  The  dispositions  of  his  will  are  perfectly  clear 
down  to  and  inclusive  of  the  bequest  to  the  children  of  his 
son.  A  fund  is  set  apart  for  the  annuity  to  the  ¥adow. 
The  interest  of  that  fund  on  her  decease  is  to  be  received 
by  the  son  during  his  life,  '*  and  on  his  decease  the  principal 
sum  to  become  the  property  of  any  child  or  children  he 
may  have  born  in  lawful  wedlock,  and  in  such  sums  as  he 
shall  w^ill  and  direct."  The  son  of  the  testator,  therefore, 
had  a  life  estate  given  to  hira  in  the  fund,  with  a  contin- 
gent interest  to  his  children  in  the  principal.     But  the  son 


84 


CASES  IN  THE  HOUSE  OF  LORDS. 


V, 

Carpjuitbb. 


1868.  event,  on  which  the  gift  over  depends,  is  implicated  and 
Abbott  involved  in  the  prior  limitations ;  it  is  not,  as  in  the  case 
MiDDLETON.  supposed,  self-interpreting,  but  itself  creates  an  ambiguity 
KicKETTS      which,  without  it,  would  not  have  existed. 

There  are  few  of  the  cases  cited  in  the  argument  which 
are  of  much  assistance  in  determining  the  construction 
which  ought  to  be  adopted  in  this  case.  All  those  on 
which  an  estate  was  to  commence,  or  to  take  effect  upon 
certain  specified  events,  which  never  occurred,  and  in 
which  the  gift  therefore  altogether  failed,  are  obviously  in- 
applicable. This  is  a  case  in  which  a  gift,  either  absolute 
or  contingent,  is  clearly  and  distinctly  made,  and  the  ques- 
tion is  whether  the  words,  on  which  the  doubt  arises,  take 
it  away  again,  on  the  happening  of  an  event  not  con- 
sistent with  it,  but  upon  which  the  determination  of  a  prior 
gift  depended. 

That  appears  to  me  to  be  a  safe  and  reasonable  principle 
of  construction  which  was  stated  by  Lord  Broug/iaWf  in 
the  case  of  Home  v.  Pillans  (c),  "that  where  there  is  a 
clear  gift,  it  can  only  be  altered  and  retracted  by  the  most 
plain,  and  unambiguous,  and  unequivocal  words,  and  the 
Court  will,  in  duhioy  justly  prefer  tliat  construction  of  any 
subsequent  clause  which  will  make  it  consistent  with  the 
intention  plainly  expressed  in  Ihe  preceding  part." 

But  it  was  strongly  insisted  by  the  Appellants'  counsel, 
that  it  was  impossible  for  your  Lordships  to  decide  in 
favour  of  the  Respondents  in  this  case  without  overruling 
the  case  of  Holmes  v.  Crodock  (rf),  which  was  alleged  to 
be  a  case  where  tliere  was  a  bequest  in  derogation  of  a 
previous  absolute  gift,  which  was  allowed  to  prevail.  But 
Holmes  V.  Cradock  was  a  case  which  ranges  under  the 
head  of  those  to  which  I  have  already  alluded,  where  an 


(c)  2  Mylne  t^-  K.  25 


(d)  3  Ves.  317. 
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1868.  event,  on  which  the  gift  over  depends,  is  implicated  and 
Abbott  involved  in  the  prior  limitations ;  it  is  not,  as  in  the  case 
MiDDLETON.  supposed,  self-interpreting,  but  itself  creates  an  ambiguity 
KicKETTS      which,  without  it,  would  not  have  existed. 

There  are  few  of  the  cases  cited  in  the  argument  which 
are  of  much  assistance  in  determining  the  construction 
which  ought  to  be  adopted  in  this  case.  All  those  <m 
which  an  estate  was  to  commence,  or  to  take  effect  upon 
certain  specified  events,  which  never  occurred,  and  in 
which  the  gift  therefore  altogether  failed,  are  obviously  in- 
applicable. This  is  a  case  in  which  a  gift,  either  absolute 
or  contingent,  is  clearly  and  distinctly  made,  and  the  ques* 
tion  is  whether  the  words,  on  which  the  doubt  arises,  take 
it  away  again,  on  the  happening  of  an  event  not  con- 
sistent with  it,  but  upon  which  the  determination  of  a  pricv 
gift  depended. 

That  appears  to  me  to  be  a  safe  and  reasonable  principle 
of  construction  which  was  stated  by  Lord  Brougham^  in 
the  case  o(  Home  v.  Pillans  (c),  **that  where  there  is  a 
clear  gift,  it  can  only  be  altered  and  retracted  by  the  most 
plain,  and  unambiguous,  and  unequivocal  words,  and  the 
Court  will,  in  duino,  justly  prefer  that  construction  of  any 
subsequent  clause  which  will  make  it  consistent  with  the 
intention  plainly  expressed  in  the  preceding  part." 

But  it  was  strongly  insisted  by  the  Appellants'  counsel, 
that  it  was  impossible  for  your  Lordships  to  decide  in 
favour  of  the  Respondents  in  this  case  without  overruling 
the  case  of  Holmes  v.  Cradock  (rf),  which  was  alleged  to 
be  a  case  where  there  was  a  bequest  in  derogation  of  a 
previous  absolute  gift,  which  was  allowed  to  prevail.  But 
Holmes  V.  Cradock  was  a  case  which  ranges  under  the 
head  of  those  to  which  I  have  already  alluded,  where  an 


(c)  2  Mylne  cS:  K.  25 
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1868.  event,  on  which  the  gift  over  depends,  is  implicated  and 
Abbott  involved  in  the  prior  limitations ;  it  is  not,  as  in  the  case 
MiDDLETON.  supposed,  self-interpreting,  but  itself  creates  an  ambiguity 
which,  without  it,  would  not  have  existed. 

There  are  few  of  the  cases  cited  in  the  argument  which 
are  of  much  assistance  in  determining  the  construction 
which  oup:ht  to  be  adopted  in  this  case.  All  those  on 
which  an  estate  was  to  commence,  or  to  take  effect  upon 
certain  specified  events,  which  never  occurred,  and  in 
which  the  gift  therefore  altogether  failed,  are  obviously  in- 
applicable. This  is  a  case  in  which  a  gift,  either  absolute 
or  contingent,  is  clearly  and  distinctly  made,  and  the  ques- 
tion is  whether  the  words,  on  which  the  doubt  arises,  take 
it  away  again,  on  the  happening  of  an  event  not  con- 
sistent with  it,  but  upon  which  the  determination  of  a  prior 
gift  depended. 

That  appears  to  nie  to  be  a  safe  and  reasonable  principle 
of  construction  which  was  stated  by  Lord  BroughaWy  in 
the  case  of  Home  v.  Pillans  (c),  "that  where  there  is  a 
clear  gift,  it  can  only  be  altered  and  retracted  by  the  most 
plain,  and  unambiguous,  and  unequivocal  words,  and  the 
Court  will,  in  dulnoj  justly  prefer  that  construction  of  any 
subsequent  clause  which  will  make  it  consistent  with  the 
intention  plainly  expressed  in  the  preceding  part." 

But  it  was  strongly  insisted  by  the  Appellants'  counsel, 
that  it  was  impossible  for  your  Lordships  to  decide  in 
favour  of  the  Respondents  in  this  case  without  overruling 
the  case  of  Holmes  v.  Crodock  (rf),  which  was  alleged  to 
be  a  case  where  there  was  a  bequest  in  derogation  of  a 
previous  absolute  gift,  which  was  allowed  to  prevail.  But 
Holmes  V.  Cradock  was  a  case  which  ranges  under  the 
head  of  those  to  which  I  have  already  alluded,  where  an 
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interest  was  to  take  effect  upon  an  event  which  never  hap- 
pened. There  the  bequest  was,  **if  my  son  shall  die, 
leaving  my  wife,  without  leaving  a  widow  or  any  child ; 
after  his  death  and  my  wife's,  I  give  and  bequeath  to  Mr. 
Holmes  500  U*  The  son  survived  the  wife,  and  died  with- 
out leaving  a  widow  or  child,  and  it  was  held  that  Mr. 
Holmes  was  not  entitled  to  the  legacy,  as  all  the  events  had 
not  occurred  upon  which  it  was  to  lake  effect,  one  of  them 
being  that  the  son  should  die  leaving  the  wife.  This  was 
not  the  case,  then,  of  a  previous  gift  taken  away  by  subse- 
quent words,  but  a  gift  upon  certain  conditions,  which  were 
not  fulfilled. 

Here  there  is,  first,  a  plain  and  unequivocal  gift,  and  then 
there  are  words  immediately  following  which  at  once  pro- 
duce an  inconsistency,  and  therefore  an  ambiguity  in  the 
dispositions  of  the  wilL     By  reading  the  will  as  if  it  had 
said,  ''But  in  case  of  my  son  dying  before  his  mother 
without  leaving  a  child,"  the  whole  is  rendered  plain  and 
consistent.     Are  your  Lordships  then  at  liberty  to  supply 
these  words  as  the  expression  of  a  necessary  implication  ? 
Various  authorities  have  been  cited  in  favour  of  such  a 
coarse ;  one  of  the  earliest  of  which  was  Spalding  v.  Spald- 
ing (e).    That  was  a  case  very  similar  to  the  present,  be- 
cause if  the  clause  had  been  read  as  it  stood  in  the  will,  it 
was  expressed  in  clear  and  unambiguous  words,  and  reasons 
might  readily  have  been  suggested  as  in  this  case,  why 
VJohn  died  living  Alice ,  the  estate  should  go  over  to  TFi7- 
fam,  although  John  had  left  children ;  but  there  the  very 
words  which  are  wanting  here  (or  equivalent  ones),  were 
supplied,  and  the  clause  was  read,  **  If  John  die  without 
issue,  leaving  Alice.**  I  do  not  think  that  the  application  of 
that  case  can  be  weakened  by  the  observation  that  the 
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Abbott 

V, 

MiDDLKTOV. 

KiCKBTTB 

V. 

Carpucthe. 


(e)  Cro.  Car.  185. 
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1858.  cannot  discover  the  motive  influencing  the  person  by  whom 

Abbott  they  are  used. 

MiDDLETON.  ^^  ^^  argued  that  the  words  used  must  be  read  as  a  gift 

RicKETTs  over,  subject  to  the  preceding  gift?,  but  to  take  efTect  only 

Carpknteb.  i^  ^Ii^  ^^36  o^  ^^6  so^  dyii^g  before  his  mother.  On  any 
other  hypothesis,  it  was  said  the  construction  will  deprive 
not  only  the  son's  children,  but  also  the  testator's  widow, 
of  the  benefit  of  the  fund  set  apart  for  her  benefit,  the 
language  being,  that  if  the  son  dies  in  his  motlier's  Ufe- 
time,  then,  and  in  that  case,  which  (as  was  argued)  must 
mean  at  that  time,  and  on  that  event,  the  principal  sum 
was  to  be  divided.  I  do  not  £^ee  with  this  argument; 
"  then,"  as  there  used,  is  not  an  adverb  of  time,  but  of 
relation.  The  widow  was,  at  all  events,  to  have  her 
annuity  for  her  life,  and  the  fund  set  apart  to  secure  it 
must  have  been  meant  to  endure  till  the  annuity  should 
terminate.  There  is  nothing  in  the  language  preventing  a 
construction  which  secures  this  object,  and  indeed  the 
testator  expressly  provides  for  the  fund  going  over  on  her 
decease,  that  is,  not  before  her  decease. 

It  is  not  disputed,  that  if  there  had  been  no  settlement 
directed  of  the  fund,  that  is,  if  it  had  been  given  absolutely 
to  the  son,  without  more,  then  the  gift  over  in  the  events 
which  happened  must  have  taken  effect  Nov^,  it  has 
occurred  to  me,  as  one  mode  of  looking  at  this  case,  to 
read  it  as  if  all  the  words,  "  so  far  as  he  the  said  George 
Carpenter y  my  son,  shall  receive  the  interest  on  such  sum 
during  his  life ;  and  on  his  demise,  the  principal  sum  to 
become  the  property  of  any  child  or  children  he  may  leave 
born  in  lawful  wedlock,  and  in  such  sums  as  my  said  son 
shall  will,  and  direct,"  the  words,  in  short,  which  direct  the 
settlement,  were  read  as  if  in  a  parenthesis,  that  is,  as  if  the 
son  were  restricted  to  a  life  estate,  with  remainder  to  his 
children;  in  something  already  given  to  him  absolutely,  but 
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little  help  in  enabling  us  to  say  what  is  the  meaning  of 
another. 

Many  of  the  cases  relied  on  were  cases  where  a  gift  over 
being  made  in  a  failure  of  issue,  after  a  gift  to  some  parti- 
cular classes  of  issue,  that  issue  on  whose  failure  the  gift 
over  is  to  take  effect,  has  been  considered  to  be  confined 
to  that  class  only  in  whose  favour  the  prior  gift  was  made. 
This  was  the  case  of  Malcolm  v.  Taylor  (m),  and  Ellicombe 
V.  Gompertz  (n) ;  and  there  are  many  other  similar  deci- 
sions, the  subject  being  discussed  by  Sir  James  Wigram^ 
in  Hillersdon  v.  Lowe  (o).  Such  a  construction  has  been 
called  the  referential  construction,  and  cannot,  I  think, 
apply  to  a  case  like  this,  where  the  event  on  which  the 
gift  over  is  to  take  effect,  is  a  collateral  independent  event. 

Again,  in  Spalding  v.  Spalding  {p\  a  gift  of  a  real 
estate  to  the  wife  for  life,  with  remainder  to  the  eldest  son 
in  tail ;  but  if  the  eldest  son  should  die,  living  the  wife, 
then  to  the  second  son,  was  held  necessarily  to  mean,  on 
the  whole  context  of  the  will,  if  he  should  die  without 
issue,  living  the  wife ;  for  on  no  other  construction  could  all 
the  provisions  of  the  will,  in  the  opinion  of  the  court,  take 
effect  So,  in  Holmes  v.  Pillans{q),  where  there  were 
legacies  to  the  testator's  two  nieces,  when  they  should 
attain  21,  but,  in  the  event  of  either  dying,  leaving  a  cliild, 
then  to  that  child,  the  nieces  were  held  to  take  absolute 
interests  on  attaining  21 ,  the  Lord  Chancellor  holding,  con- 
trary to  what  had  been  held  by  Sir  John  Leach^  that  the 
gift  over  was  only  intended  to  provide  against  the  event  of 
the  nieces  dying  during  minority.     All  the  cases  coming 


(m)  2  Ru8S.  &  Mylne,  421. 
\n)  3  Mylne  &  Cr.  143. 
\o)  2  Hare,  356. 


(/?)  Cro.Car.185. 
(q)  2  Mylne  &  K.  15. 
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to  keep  within  what  I  consider  to  be  the  8tri(*t  rules  of  law 
applicable  to  a  case  of  this  kind.     We  all  agree  about  the 
general  rules  of  law  upon  this  subject.     My  noble   and 
learned  friend  on  the  woolsack  has  referred  to  what  fell 
from  me  in  Eden  v.  Wi/son  (s).     I  stated  very  strongly,  in 
that  case,  the  rule ;  and  I  still  adhere  to  it,  and  I  do  not 
mean  to  run  counter  to  it.     You  are  not  at  liberty  to 
transpose,  to  add,  to  subtract,  to  substitute  one  word  tor 
another,  or  to  take  a  confined  expression  and  enlarge  it, 
without  absolute  necessity.     You  must  find  an  intention 
upon  the  face  of  the  will  to  authorise  you  to  do  so.     When 
I  say,  "  upon  the  face  of  the  will,"  you  are,  by  settled 
rules  of  law,  at  liberty  to  place  yourself  in  the  same  situa- 
tion in  which  the  testator  himself  stood.     You  are  entitled 
to  inquire  about  his  family,  and  the  position  in  which  be 
was  placed  with  re2:ard  to  his  property.     I  doubt  whether 
we  should  be  justified  in  looking  to  the  amount  of  the 
property,  although  it  is  referred  to.     I  disclaim,  at  present, 
any  intention  whatever  of  referring  to  the  amount  of  the 
property  which  he  then  possessed.     It  is  personal  property. 
He  enumerates  his  property.     He  does  not  profess  to  dis- 
pose of  it  as  constituting  all  his  propeily.     On  the  con- 
trary, he  makes  his  son  residuary  legatee.     It  would  be 
dangerous,  therefore,  in  my  apprehension,  to  found   the 
decision  of  this  case  judicially  upon  the  amount  of  the 
property. 

Now,  as  I  admit  that  you  may,  I  must  look  at  the  inten- 
tion, that  intention  is  to  be  gathered,  in  my  apprehension, 
from  the  whole  of  the  instrument.  It  was  very  elaborately 
argued,  that  you  can  only  look  to  what  is  called  the  proxi- 
mate declaration  of  intention,  that  is,  dealing  with  the 
exact  property  which  is  in  dispute.     Now,  no  doubt  you 


(s)  4  H.  L.  Cas.  2tJ4. 
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1858.         and  had  left  children,  and  he  had  a  living  daughter  without 
Abbott        children,  and  he  intended  to  provide  for  them  all,  and  he 

MiDDLBTON.    ^'^  ®^'     ^^  ^^  children  of  those  who  were  dead  he  gave 
KicKBTTs      at  once  a  large  provision,  actually  to  vest  in  them.     And 

Carpsntbb.  ^^^^  you  are  talking  of  ambiguity,  there  is  ambiguity 
even  there ;  for  he  talks  of  persons  that  are  to  survive 
without  telling  you  whom  they  are  to  survive.  So  that 
this  is  not  a  will  without  ambiguity  elsewhere.  For  in  the 
gifts  with  regard  to  the  children  and  grandchildren,  there 
are  ambiguous  words  that  require  construction.  He  pro- 
vides for  the  daughter  who  was  unmarried,  and  for  her 
children,  if  she  should  have  any,  and  if  she  should  not,  he 
gives  it  over. 

Then  when  we  come  to  what  was  the  first  and  principal 
object  of  his  bounty,  his  son,  he  gives  the  property  in 
question  to  his  wife  for  life,  then  to  his  son  for  life,  and 
then  to  the  son's  children,  I  will  assume  it  to  be,  who 
should  be  living  at  his  death.  If  we  stop  there,  of  course 
there  is  no  question.  And  we  must  stop  there  with  this 
observation,  that  the  property  is  actually  given  without  any 
doubt  or  ambiguity  to  the  son's  children,  so  that  if  it  is  to 
be  taken  away  from  the  children  we  must  find  clear  words 
to  effect  that  object. 

Now  there  is  one  important  observation  in  this  case. 
There  is  no  contingency  expressed  or  implied  upon  which 
the  property  is  given  to  the  children.  There  is  no  contin- 
gency in  the  gift  itself  to  the  children.  There  is  no  exclu- 
sion of  the  children  upon  the  happening  of  a  contingency 
upon  which  the  property  is  given  over.  Now  taking  it  by 
degrees,  let  us  consider  for  a  moment  how  it  would  stand 
in  this  case.  To  the  widow  of  the  testator  for  life,  to  the 
son  for  life,  to  the  son's  children,  just  as  he  has  given  it, 
and  after  the  son's  death  If  it  had  stopped  there,  tlien  over. 
There  can  hardly  be  a  reasonable  doubt,   but  what  the 
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1858.        the  event  happened,  the  gift  over  does  not  include  every 
Abbott       possible  case.     Therefore  the  gift  to  the  children  is  not 

MiDDLKToif     displaced  partially  by  the  gift  over.     I  should  therefore 
RicKBTTs      have  thought  on  that  construction,  that  it  would  have 

Carpentsr.    admitted  of  considerable  ground  for  saying,  standing  there 
alone,  that  it  is  stronger  than  the  other  would  have  been. 

Now,  what  if  you   try  it  by  transposition  or  division; 
suppose  it  stood  thus :  to  the  wife  for  life,  to  the  son  for 
life,  and  if  the  son  die  without  children,  Uving  his  mother, 
then  to  the  other  grandchildren  in  substitution.     Try  that 
first ;  then  take  it,  to  the  wife  for  life,  to  the  son  for  life, 
and  then  if  he  die  in  his  mother's  lifetime,  to  the  children 
of  his  sisters,  and,  if  his  mother  die  in  his  lifetime,  then 
to  his  own  children.     I  cannot  see  how  that  is  consistent 
with  any  possible  intention  of  the  testator,  because  he  is 
adding  to  the  large  portion  of  his  daughter's  children  at  the 
expense  and  destruction  of  all  present  provision  for  the 
children  of  his  son  ;  indeed,  in  destruction  of  all  provision 
for  his  son's  children,  because  although  the  son  himself 
takes  under  the  residuary  bequest,  yet  the  testator  did  not 
intend  that  the  children  of  his  son  should  be  dependent 
wholly  upon  their  father,  but  he  meant  to  provide  for  them 
an   absolute  positive  foilune,  which  they  should  possess 
independently  of  the   fatlier.     The  other   construction  is 
inconsistent  wit^  the  whole  of  the  will,  and  I  confess  I 
should  have  thought  it  almost  an  impossible  construction. 
Then  it  is  said,  there  is  one  contingency  already  existing; 
namely,  that  the  gift  to  the  children  of  the  son  is  contin- 
gent ;  that  it  is  to  those  children  only  who  may  be  living 
at  the  death.    Why,  therefore,  it  may  be  asked,  should 
not  another  contingency  be  added  ?     Undoubtedly  another 
contingency  has  been  added.     But  that  cannot  alter  in  any 
manner  the  previous  disposition  itself.     It  is  not  a  ques- 
tion whether  the  children  of  the  son  are  to  take  when  they 
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than  "  Jm/,"  but  I  am  not  inclined  to  dwell  on  a  word, 
generally  speaking,  where  an  interest  is  given,  as  here,  to 
children  absolutely.  If  a  testator,  in  a  given  event,  means 
to  defeat  that  interest,  he  introduces  it  by  strong  words, 
such  as  "  provided  always,'*  or  "  I  declare  my  will  and 
mind  to  be,"  or  "  I  declare  my  intention  to  be,  that  upon 
such  an  event  happening,  then  it  shall  go  over.'*  We  must 
distinguish,  therefore,  between  cases  where  the  previous 
gift  is  properly  cut  down,  and  cases  in  which  (if  this  be 
such  a  ca«e),  there  is  a  short  or  imperfect  statement  of  the 
event  upon  which  the  testator  intended  to  found  the  gift 
over. 

If,  therefore,  I  had  to  come  to  a  conclusion  simply,  and 
only  upon  my  view  of  the  case,  independently  of  autho- 
rities, I  should  say  at  once  that  this  testator  intended  to 
cut  down  the  gift  to  his  son's  children  only  in  the  event  of 
their  failing,  and  the  son  pre-deceasing  his  mother.  There 
is  some  sense  in  that.  His  son  has  the  property.  As  soon 
as  the  property  had  got  into  the  son's  family,  he  did 
not  mean  that  it  should  go  over  to  the  children  of  the 
sisters,  for  whom  he  had  already  fully  provided.  If  the 
son  had  once  enjoyed  the  fruit,  the  tree  was  to  remain  with 
him.  He  would  take  it  under  the  residuary  gift,  or  it 
would  go  to  his  children.  But  if  he  did  not  live  to  enjoy 
it,  and  left  no  children,  then  the  testator  says.  As  my  wife 
will  be  enjoying  it  during  the  whole  of  her  life,  I  may  as 
well  give  it  after  her  death  to  those  who  will  be  living,  and 
capable  of  enjoying  it.  And,  in  connexion  with  this, 
I  cannot  strike  out  the  residuary  clause  which  operates 
upon  this  very  property.  Remember,  I  am  not  going  out 
of  the  will,  or  out  of  my  province,  when  I  look  at  the  resi- 
duary clause ;  the  residuary  clause  operates  on  this  very 
property  we  are  now  discussing.  And  I  look  at  it  to 
ascertain  what  was  the  intention  of  the  testator.     I  can 
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1858.        hard  case,  to  relax  and  to  disturb  settled  rules.  I  shall  there- 

Abbott       foi^  trouble  your   Lordships   by  referring  to   the   cases 

.,     ^-  bearing  upon  this  question,  most  of  which  have  been  cited 

MiDDLBTON.     ,  ^      r  n  7 

RicKETTs     in  the  argument  (there  are  one  or  two  more  which  were 

Cabpsntbb    ^^^  cited)  in  order  to  show  your  Lordships,  as  I  hope 

I  shall  be  able  to  do,  that  the  conclusion  to  which  I  am 

advising  you  to  come  upon  this  case  is  altogether  consistent 

with  the  clear  and  settled  rules  of  law. 

The  first  case  is  that  of  Anonymous  (t),  and  though  it 
has  been  referred  to  before,  it  is  so  pertinent  that  I  must 
refer  your  Lordships  to  it.  It  is  in  Norman  French*  **  If 
a  man  by  will  devise  all  his  lands  to  another,  and  the  heirs 
of  his  body  begotten,  and  devise  afterwards  by  the  same 
will,  that  if  the  devisee  die  the  same  lands  shall  remain  to 
another  in  fee,  the  Court  held  that  the  devisee  should  have 
an  estate  tail  by  the  first  words,  and  no  estate  by  the  latter 
words."  Now,  that  is  exactly  this  case,  in  fact.  The  con- 
clusion is  a  little  diflScult  to  understand,  but  it  clearly  meant 
that  the  gift  should  not  be  cut  down.  That  is  precisely  this 
case,  except  that  there  is  no  contingency.  But  supposing 
that  had  been  a  gift  over  on  the  death  of  the  son  vidthout 
any  addition,  then  that  case  would  fit  this  exactly,  for  it  is 
a  devise  to  one  in  tail,  and  if  he  dies,  to  another  over, 
without  saying  if  he  dies  without  issue.  The  clear  con- 
struction waSy  that  there  was  nothing  to  cut  down  the  pre- 
vious gift,  and  therefore  the  devisee  took  an  estate  tail. 

At  the  conclusion  of  that  case  there  is  a  reference  to  a 
case  in  Hilary^  33  Elizabeth.  The  case  intended  to  be 
referred  to,  is,  I  believe,  Atkins  v.  Atkins,  which  is  a  very 
important  case  on  this  subject,  in  Croke,  Elizabeth,  248. 
There  a  man  devised  his  land  to  S.  and  the  heirs  of  his 
body,  and  after  his  decease  to  B.  the  eldest  son  of  S.,  and 

(0  Andors.  Rep.  33. 
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1858.         Darhy  (u),  referred  to,  which  is   also  one  bearing  very 

Abbott        much  upon  this  question.     In  that  case  of  Wallop  v.  Darby 

MiDDLKTON.    ^  ^  ^^^  devised  all  his  lands  to  «/.  and  his  heirs,  and  if 

RicKicTTs      he  died  without  heirs  of  his  body,  then  his  lands  in  Culver 

^*  

Carpenter,    to  J.  B.  his  nephevir,  in  tail ;  also  1  give  my  land  in  /*.  to 

S.y  my  nephevir,  in  fee."  The  question  was,  whether  that 
was  a  remainder  over,  or  an  original  and  substantive 
devise,  and  the  Court  of  King's  Bench  decided  that  S. 
took  by  way  of  remainder,  after  the  death  of  J.  without 
issue,  for  the  words  "  Item,  I  give,  &c."  depend  on  the  pre- 
cedent words,  and  S,  shall  be  in  the  same  condition  as «/.  B. 
the  nephew  would  be,  for  the  estates  limited  to  J,  B.  and 
S'  are  certainly  conjoined  to  the  limitations  of  the  estate 
of  J.  the  son,  namely,  after  his  death  without  issue.  Now, 
that  is  a  very  strong  authority  for  showing  that  the  Court 
will  not  cut  down  a  previous  devise  upon  an  uncertain  gift, 
but  that  even  although  it  was  introduced,  "  Also,  I  give," 
without  reference  to  the  previous  gift,  yet  it  was  held  to 
amount  to  a  mere  remainder  upon  the  previous  gift. 

Then  there  is  the  case  of  Luxford  v.  Cheeke^  (v\ 
which  was  not  cited  in  the  arguments,  and  I  think  that  is 
also  an  important  authority  upon  this  case.  ^^  A  man  de- 
vised all  to  his  wife  for  her  life,  if  she  don't  marry,  but 
if  she  do  marry,  that  Hump/irey^^  (that  is  his  son)  *'  pre- 
sently after  her  decease,  enter,  have,  hold,  and  enjoy  all 
the  land  to  him  and  the  heirs  male  of  his  body,  re- 
mainder to  Robert  and  the  heirs  male  of  his  body,  the 
remainder  to  Anthony  and  the  heirs  male  of  his  body, 
and  so  on."  The  wife  did  not  marry,  and  the  question 
was,  whether  the  remainder  over  took  effect.  **The 
Court  resolved  that  the  land  was  entailed  by  this  will, 
for  by  the  whole  scope  of  the  will  it  appears  plainly  the 

(fi)  Yelv.  200.  (»)  3  Lev.  125. 
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1868.  sidered  as  an  authority  on  the  mere  first  words,  without 
Abbott  looking  at  what  I  fully  admit  we  are  bound  to  look  at,  and 
MioDLETON.  ^^c^  ^^  Courty  in  deciding  that  case,  did  look  at ;  namely, 
BicKBTTB  the  whole  context  of  the  will.  In  that  case  a  man  had  three 
Cabpuitbb.  ^onSf  John,  Thomas,  and  WiUiam,  and  he  devised  the  land 
in  question  to  John,  his  eldest  son,  and  the  heirs  of  his 
body,  after  the  death  of  Alice,  his  wife,  and  if  John  died, 
living  Alice,  that  William  should  be  his  heir/*  Now,  that 
is  exactly  this  case.  That  is  a  gift  to  a  man  and  the  heirs 
of  his  body,  and  it  is  just  the  same  as  this  case,  except  that 
this  is  so  far  stronger,  that  there  the  heirs  of  the  body 
would  take  through  the  father,  and  here  the  children  of  the 
son  take  independently  of  the  father.  After  the  remainder 
to.  William,  it  proceeds :  *^  Also,  he  devised  other  lands  to 
Thomas  and  the  heirs  male  of  his  body,  and  if  he  died 
without  issue,  that  then  John  should  be  his  heir.  And  he 
devised  odier  lands  to  William  and  the  heirs  of  his  body." 
Then  comes  this  devise :  *'  And  if  all  his  sons  should  die 
without  heirs  of  their  bodies,  that  then  his  lands  should  be 
to  the  children  of  his  brotlier."  That  event  did  not  hap- 
pen; John  survived;  AUce  did  not  live  as  it  was  sup- 
posed she  would,  but  died  in  William's  lifetime.  The 
Court  held,  upon  the  whole  context  of  the  wiU,  ^'  that  it  was 
to  be  construed  according  to  the  intent  of  the  party,  and 
that  the  construction  shall  be,  that  itJohn  die  without  issue, 
living  Alice,  that  then  William,  his  youngest  son,  should 
have  it ;  and  it  shall  not  be  construed  (where  he  limits  it 
first  to  John  and  the  heirs  of  his  body)  that  by  this  limi- 
tation he  intended,  if  he  died,  living  Alice,  that  WiiSam 
should  be  his  heir,  John  having  issue,  and  thereby  to  dis- 
inherit the  heirs  o{  John's  body.  And  what  was  his  intent 
appears  by  the  other  parts  of  the  will,  that  the  other  sons 
shall  have  other  lands  to  them  and  the  heirs  of  their  body." 
**  And  if  they  all  die  without  issue,  that  it  shall  be  to  his 
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1858.         eldest."     Now  look  at  that :  Lord  Hale  tells  you  that  he 
Abbott        could   not  be  thought  to  prefer  the  youngest   son  before 

MiDDLEToy.    ^^  issue  of  the  eldest.     I  ask,  could  the  testator  here  be 
RicKBTTs      considered  to  have  intended  to  prefer  the  children  of  his 

Carpbntbr.  daughters,  at  the  expense  of  the  children  of  his  eldest 
eon  ?  That  is  the  reason  Lord  Hale  gives  for  the  decision 
in  Spalding  v.  Spalding.  I  admit  that  we  are  not  to  press 
it  beyond  its  legal  import,  still,  all  subsequent  Judges  have 
considered  that  it  proceeded  upon  the  general  rule,  that 
if  you  can  get  at  the  intention  on  the  face  of  the  will, 
you  are  at  liberty  to  add  words  in  order  to  carry  it  out. 
Now,  the  intention  here  is  quite  as  satisfactory  to  my  mind 
as  it  was  to  the  Court  of  King's  Bench  in  Spalding  v. 
Spalding,  because  I  cannot  look  at  the  whole  fraine  of 
the  will,  as  was  done  in  that*  case,  without  seeing  that 
the  testator  here  never  could  have  intended  to  sacrifice 
the  positive  clear  interest  that  he  had  given  to  the  chil- 
dren of  his  son,  merely  to  accumulate  and  add  to  the  for- 
tunes of  the  children  of  his  daughters,  so  that  the  effect 
might  have  been  to  leave  the  children  of  his  son  absolutely 
destitute  of  all  fortune,  while  he  would  be  adding  unne- 
cessarily to  the  fortunes  of  the  children  of  the  daughters. 

There  are  a  good  many  other  cases  which  al^o  bear  upon 
this  question.  There  is  the  case  of  Newburgh  v.  New^ 
burgh,  which  is  quoted  in  the  "Treatise  of  the  Law  of 
Property  as  administered  in  this  House"  (y)  (and  I  believe 
nowhere  else),  which  I  had  the  honour  of  arguing  at  your 
Lordships'  bar.  It  is  a  very  important  case.  I  have  tra- 
velled through  that  case.  I  know  how  difficult  and  almost 
impossible  it  was  thought  to  establish  the  construction 
that  this  House  ultimately  adopted  upon  the  advice  of 
Lord  Eldon  and  Lord  Redesdale.     It  was  most  elaborately 

{^)  p.  367, 
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argued  and  very  much  considered.     The  gift  there  was 
of  estates  in  the  counties  of  Sussex  and  Gloucester.     Mr. 
BntleTj  in  settling  the  draft,   unfortunately  ran  his  pen 
throush  the  word   "  GloucesteVy'  if  I   recollect  rightly. 
Then  the  word  "counties"  was  altered,  in  the  copy,  into 
*<  county,"  because  they  saw  that  there  was  only  one 
county  mentioned.     That  was  a  simple  mistake ;  and  then 
the  question  arose,  whether  Lady  Newburg,  who  was  in- 
tended to  take  both  estates  for  life,  was  not  deprived  of 
die  Oloucestershire  estates.      That  case  underwent  the 
most  elaborate  discussion  from  court  to  court     None  of 
die  Judges  before  whom  the  case  came,  could  bring  his 
mind  to  suppose  that  the  words  could  be  supplied,  and, 
diarefi»ie,  the  case  was  argued  over  and  over  again  before 
lereral  courts,  upon  the  question,  whether  you  could  admit 
parol  eridence  to  show  that  this  was  a  mistake,  and  so  to 
supply  the  words.    It  was  held  that  you  could  not     And 
at  hst  (although,  as  stated  in  this  book),  the  point  was  very 
Euntly  argued  at  the  bar  as  to  the  possibility  of  supplying 
words,  this  House,  upon  the  construction  afforded  by  the 
other  clauses  in  that  will,  actually  decided  that  you  must 
rod  the  words  of  the  gift  as  including  the  estates  in  the 
county  of  Gloucester^  which  were  the  very  words  that  had 
been  cut  out  of  the  will.     So  that  is  a  very  great  authority 
for  supplying  words  in  a  gift  over,  when  you  collect  from 
other  parts  of  the  instrument  an  intention  to  include  the 
property  in  question,  although,  in  the  very  words  of  the 
gift,  the  property  is  not  mentioned.     It  is  an  authority 
bearing  very  much,  not  upon  the  question  of  supplying  the 
words  '^  without  issue,"  but  upon  what  is  substantially  the 
aune  question,  namely,  a  question  arising  upon  a  gift  over, 
with  an  imperfect  description  of  the  subject,  with  respect 
to  which  you  have  to  inquire  whether  you  can  give  effect 
to  that  gift  over,  not  as  it  is  confined  in  words  to  the  parti- 
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1858.        cnlar  property,  but  according  to  the  intention  which  you 
Abbott       collect  from  the  entire  instrument,  extending  the  gift  to 

MiDDtETON.    other  property. 
RicKETTs         The  case  of  Lanffston  v.  Langston  (z),  which  was  in  this 

Carpbmtkb.  House,  also  bears,  in  some  measure,  upon  this  case ;  for 
there,  by  a  simple  accident,  there  was  no  doubt,  about  it, 
the  limitation  to  the  first  son  was  omitted,  and  then  there 
was  a  limitation  to  the  second  son,  and  so  on,  and  then  to 
the  third,  fourth,  and  other  sons.  It  was  held,  upon  the 
context,  that  the  first  son  came  in  under  the  ultimate  limi- 
tation. There  is  no  doubt  that  he  was  excluded  by  acci- 
dent only ;  by  some  accident  the  words  had  been  struck 
out,  and '  he  was  not  therefore  in  his  proper  place.  But 
this  House,  by  construction,  held  him  to  come  within  the 
provision. 

Doe  ▼.  MickJem,  referred  to  at  the  bar,  is  an  important 
case,  I  think,  upon  this  question.  In  Doe  v.  Micklem^ 
the  words, ''  after  her  death,''  were  supplied,  and  supplied 
only  by  construction.  Lord  JEUenborough{a)  says,  ''The 
devise  is  in  these  words,  as  to  the  freehold  lands  in  the 
parishes  of  Bray  and  Clewer,  in  the  county  of  Berks, 
called  Holmers,  I  hereby  give  and  bequeath  the  same  to 
my  sister  Imber  for  her  life,  or,  if  she  should  survive  and 
outlive  my  wife  and  sister  Heath,  so  that  she  shall  come 
into  possession  of  the  estate  at  Upton  Gray,  then  I  give 
and  devise  the  said  estate  in  Bray  and  CUwer,  called 
Holmeri,  to  my  dear  good  firiend,  Mrs.  Mary  Martha  Lena 
Imber!*  Now,  that  word,  "or,'*  had  really  there  no 
meaning ;  but,  instead  of  striking  that  word  out,  as  being 
inoperative,  and  as  a  word  to  which  they  could  give  no 
meaning,  what  did  the  Judges  do  ?  They  said,  '^  If,  there- 
fore, the  words  necessary  for  this  purpose"  (for  the  pur- 

(z)  2  Clark  &  F.  194.  (a)  6  East.  493. 
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1858.         that  there  was  the  gift  over.     But  the  Court  struck  out 
Abbott        those  words,  aiid  from  the  intention  collected  from  other 
MiDDLOTON.    P^r^^  ^^  ^®  instrument,  made  it  a  simple  donation,  to  take 
eflPect  after  the  husband's  death. 

The  case  of  Malcolm  v.  Taylor  (d),  which  has  been 
referred  to,  is  a  strong  case,  and  a  rule  is  laid  down  there 
to  which  I  entirely  accede ;  that  it  is  natural  to  suppose 
that  gifts  over,  when  they  are  not  expressed  so  as  clearly 
to  defeat  a  previous  gift,  are  intended  to  follow  that  gift  in 
succession.  The  Court,  in  that  case,  acted  on  that  rule ; 
and  I  am  ready  to  support  that  as  a  rule,  and  to  advise 
your  Lordships  to  act  upon  it.  In  applying  that  rule  to 
this  case,  remember  you  start  with  a  clear  unambiguous, 
unconditional,  unrestrained  gift  to  the  children  of  the  son, 
and  you  have  to  displace  that.  If  I  find  anything  subse- 
quently directly  opposed  to  it,  I  sacrifice  the  general  inten- 
tion which  I  collect  with  respect  to  the  children  of  the 
son,  and  I  agree  that  the  words  of  the  will  must  operate. 
But,  if  I  find  an  imperfect  intention  expressed  in  the  gift 
over,  I  must  come  to  one  of  two  conclusions,  either  to 
give  effect  to  an  intent  to  cut  down  the  previous  gift  over, 
though  that  intent  is  imperfectly  expressed,  or  I  must  sup- 
ply words.  Remember,  there  is  not  here  a  word  saying, 
if  he  shall  die,  living  his  mother,  though  he  shall  have 
children,  for  whom  I  have  before  provided  ;  there  is  not  a 
word  of  exclusion.  Therefore,  I  must  either  give  a  con- 
struction which  will  cut  down  the  previous  gift,  or  I  must 
supply  words.  One  or  other  must  be  done.  Nobody  can 
read  the  words  and  say,  they  are  to  be  taken  plainly^  with- 
out consideration  and  without  construction.  I  must  con- 
strue them,  and  construing  them  as  I  do,  I  clearly  gather, 
to  my  apprehension  without  the  slightest  doubt,  what  was 


(d)  2  Ru8s.  &  Myl.  416. 
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the  intention  of  the  testator,  namely,  a  gifl  over,  if  the  son        1858. 
died  without  children^  leaving  his  mother  living  at  his       Abbott 

MiDDLETON, 

For  these  reasons,  I  consider  the  construction  at  which      Rickstzb 

I  have  arrived  in  favour  of  this  gift  to  the  children  of  Carpuitsb. 

the  son,  is  clearly  warranted  by  the  intention  of  the  tes* 

tator.     I  have,  as  I  have  already  said,  carefully  guarded 

myself  not  to  advise  your  Lordships  to  give  effect  to  the 

intention^  unless  I  can  do  so  without  disturbing  any  rules 

of  law,  or  any  authority.    I  have  satisfied  myself  that  I 

can  give  this  advice  to  your  Lordships  without  disturbing 

any  mle  of  law.     In  advising  your  Lordships  to  adopt  that 

constructiony  I  do  so,  I  think,    consistently  with  every 

rale  that  has  been  stated.    I  break  in  upon  no  rule.    I 

disturb  no  settled  axiom  of  law.    I  endeavour,  and  always 

have  endeavoured  to  keep  within  those  rules ;  but,  while 

I  have  endeavoured  to  keep  witliin  those  rules,  I  have 

also  endeavoured,  where  I  could,  to  make  them  bend  so 

as  properly  to  meet  the  justice  of  the  case.     I  agree 

therefore  with  my  noble  and  learned  friend,  the  Lord  Chan- 

ceUor,  that  the  decree  of  the  Master  of  the  Bolls  should  be 

affirmed. 

Lord  Wendeydale: 
The  case  now  before  your  Lordships  is  one  of  many  in 
which  the  mind  is  imperceptibly  tempted  to  swerve  from 
the  established  rules  of  construction,  by  the  apparent  hard- 
alup  of  the  case,  and  the  highly  probable  conjecture  that 
the  testator  never  could  have  intended  that  which  his 
words  have  expressed.  Nothing  can  be  more  reasonable 
than  to  suppose  that  he  meant  in  this  case  to  provide  that 
his  son's  children,  after  their  father's  death,  should  take 
the  property  bequeathed  to  their  father  for  life,  whether  he 
died  in  his  mother's  lifetime,  or  afterwards.  But  the  rules 
VOL  vn.  H 
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1868.        which  are  to  govern  the  construction  of  wills,  as  well  as  all 
Abbott       other  written  instruments,  are  now  very  clearly  established, 
MiDDi^N.    ^^^  ^^  ^^  impossible  to  overrate  the  importance  (notwith- 
RicKBTTs     standing  all  the  temptations  from  supposed  hardship  or 
probable  intention)   of  steadily,   strictly,    and    faithfully 
adhering  to  those  rules,  for  the  sake  of  the  great  interests 
of  society  in  avoiding  litigation,  and  affording  the  only 
chance  of  obtaining  as  much  certainty  in  the  construction 
of  wills  as  such  a  subject  is  capable  of.     It  is  better,  as 
Mr.  Fearne  says  (p.  173),  '^  that  the  intentions  of  20  testa- 
tors every  week  should  fail  of  effect  than  that  the  rules 
should  be  departed  from,  upon  which  the  security  of  titles 
and  the  general  enjoyment  of  property  so  essentially  de- 
pend." 

The  question  in  expounding  a  will,  as  ^\t  James  Wigram 
most  correctly  states  in  his  excellent  work  on  the  applica- 
tion of  parol  evidence  to  the  construction  of  wills  (page 
7,  2d  Ed.)  "  is  not  what  the  testator  meant,  but  what  is 
the  meaning  of  his  words."  The  use  of  the  expression 
that  the  intention  of  the  testator  is  to  be  the  guide,  unac- 
companied with  the  constant  explanation,  that  it  is  to  be 
sought  in  his  words,  and  a  rigorous  attention  to  them,  is 
apt  to  lead  the  mind  insensibly  to  speculate  upon  what  the 
testator  may  be  supposed  to  have  intended  to  do,  instead 
of  strictly  attending  to  the  true  question,  which  is,  what 
that  which  he  has  written  means.  The  will  must  be 
expressed  in  writing,  and  that  writing  only  is  to  be  con- 
sidered. It  is  now,  I  believe,  universally  admitted,  that  in 
construing  that  writing  the  rule  is  to  read  it  in  the  ordinary 
and  grammatical  sense  of  the  words,  unless  some  obvious 
absurdity,  or  some  repugnance  or  inconsistency  with  the 
declared  intentions  of  the  writer,  to  be  extracted  from  the 
whole  instrument,  should  follow  from  so  reading  it.  Then 
the  sense  may  be  modified,  extended  or  abridged,  so  as  to 
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avoid  those  consequences,  but  no  farther.     This  rule  in         1858. 
substance  is  laid  down  by  Mr.  Justice  Burton  in  the  case       Abdott 
80  frequently  quoted  of  Warburton  v.  Laveland  (e).     It    MidJ^]^-^ 
kd  previously  been  described  as  *'  a  rule  of  common  sense      RicKsm 
as  strong  as  can  be,"  by  Lord  Ellenborough  in  the  case  of    Cakfektee. 
Doe  Y.  Jessep  (/).     It  is  stated  as  **  a  cardinal  rule/'  from 
which,  if  we  depart,  we  launch  into  a  sea  of  difficulties 
not  easy  to  fathom,  by  my  noble  and  learned  friend  when 
diancellor,  Gundry  v.  P'umiger  (g) ;  and  as  the  ** golden 
rule,"  when  applied  to  Acts  of  Parliament  by  Chief  Justice 
JerviB  in  MattUon  v.  Hart  (A),  and  by  the  late  Mr.  Justice 
Mauk  as  **  the  most  general  of  rules,  a  general  rule  of 
great  utility,'*  Gether  v.  Cupper  (i).     Many  other  autho- 
rities might  be  cited,  but  there  is  no  doubt  of  the  excellence 
and  generaUty  of  the  rule. 

Quite  consistently  with  this  rule,  words  and  limitations 
may  be  supplied  or  rejected  when  warranted  by  the  imme- 
diate context  or  the  general  scheme  of  the  will,  but  not 
merdy  on  a  conjectural  hypothesis  of  the  testator's  intention, 
however  reasonable,  in  opposition  to  the  plain  and  obvious 
sense  of  the  instrument ;  whether  this  modification  of  the 
rale  is  stated  to  be,  that  words  may  be  supplied,  where  so 
warranted;  or,  as  the  SolicUor-General  said  on  his  first 
argument,  that  words  are  never  supplied,  but  that  the  instru- 
ment may  be  read  as  if  the  words  were  suppUed,  is  matter 
of  no  consequence  whatever.     The  meaning  is  precisely 
the  same,  but  the  latter  mode  of  stating  the  proposition  is 
akilfbl,  and  has  a  tendency  to  obtain  a  more  ready  acqui- 
escence in  the  introduction  of  other  words. 
Now,  in  honestly  and  fairly  applying  the  above-men- 


(e)  I  Hndson  &  Brookes'  Re-  (^)  1  De  G.  M.  &  Gord.  502. 

ports.  648.  (4)  14  Com.  B.  385. 

(/)  12  East,  293.  (•)  24  Law  Jour.  C.  P.  7 1. 

H  2 


116  CASES  IN  THE  HOUSE  OF  LORDS. 

1868.        tioned  rule  of  construction,  I  cannot,  I  own,  though  for  a 
Abbott       short  time  influenced  by  the  able  and  ingenious  mode  in 
MiDDLETON.    which  it  was  put  on  the  part  of  the  Respondent,  see  any 
RicKETTs      difficulty  in  construing  the  words  of  this  wilL     What  the 
Carpbhter.    testator  has  written  is  perfectly  clear  from  beginning  to 
end.    He  has  as  distinctly  stated  as  words  can  distinctly 
state  anything,  that  the  capital  provided  for  payment  of  the 
annuity  is  to  go  to  the  children  of  his  daughters  if  his 
son  dies  in  his  mother's  lifetime.     There  is  in  this  pro- 
vision no  inconsistency  or  repugnance  to  any  other  part  of 
the  will,  reading  the  words  in  their  ordinary  and  gram- 
matical sense.     The  fund  set  apart  for  the  payment  of  the 
annuity  to  the  widow  is,  on  her  decease,  to  become  the 
property  of  the  son,  George  Carpenter^  during  his  life,  and 
on  his  demise  to  become  the  property  of  the  child  or  chil- 
dren he  may  have  bom  in  lawful  wedlock ;  but  in  case  of 
this  son  dying  before  his  mother,  then  and  in  that  case  the 
principal  sum  is  to  be  divided  between  the  daughters  of  the 
testator's  deceased  children,  Mrs.  Bicketts  and  Mrs.  JPaxton, 
and  his  surviving  daughter,  Mrs.  Middletan. 

There  is  no  inconsistency  or  repugnance,  as  the  Master 
of  the  Rolls  seems  to  have  thought,  in  the  defeating  a  prior 
limitation  upon  a  particular  contingency ;  it  is  a  most  com- 
mon circumstance,  and  in  no  way  repugnant  or  incon- 
sistent, or  many  wills  might  now  be  set  aside. 

The  word  "  but,"  as  philologists  very  properly  state,  has 
two  meanings.  The  subject  is  discussed  in  Mr.  Home 
Toohe^s  Diversions  of  Purler/.  But  whether  the  word  means 
in  this  case  *^  but "  synonymous  with  "  in  addition,''  **  to 
boot,"  as  if  the  testator  had  said  "  moreover;"  or  "  but,"  in 
the  sense  of"  without  this  "  or  "  except ; "  as  if  in  this  case 
he  had  said  "except,"  the  meaning  of  the  suppUed  words 
is  precisely  the  same.  ITiey  clearly  indicate  the  meaning  of 
the  writer,  that  if  the  son  should  die  in  his  mother's  lifetime^ 
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the  fund  is  to  go  over  to  the  daughter's  children,  and  not        iSim. 
to  the  son's  children.     This  meaning  is  too  clear  to  admit       Abbott 

of  the  slightest  doubt.  Middlktok. 

We  may  conjectare  that  the  testator  meant  to  have  writ-  Rickbtts 
ten  the  additional  words  *'  without  issue,"  and  omitted  them  Carpbntbr. 
by  mistake.  But  that  is  a  mere  conjecture,  and  we  have 
DO  right  to  give  eiFect  to  that  conjecture.  It  is  clear  that 
the  testator  has  not  so  written ;  and  all  we  can  do  is  to 
explain  what  is  written.  We  must  construe  the  will  as  we 
find  it ;  and  it  is  no  objection  to  giving  the  words  effect 
that  we  may  think  the  condition  whimsical ;  if  the  words 
are  distinct,  however  whimsical,  we  must  then  allow  them 
to  stand. 

However,  it  is  very  easy  to  imagine  reasons  which  the 
testator  might  have  had ;  the  estate  might  have  been 
limited  aliunde  to  his  son's  children,  if  he  died  in  his 
mother's  life,  or  he  might  have  thought  that,  if  his  son  died 
in  his  mother's  lifetime,  with  children,  she  would  have 
meant  to  provide  for  them  out  of  her  income  or  other  pro- 
perty. Probably  these  reasons  were  not  well  founded,  but 
it  is  most  likely  that  proof  would  have  been  offered  of  Uiem, 
mhether  strictly  admissible  or  not.  But  I  think  that  such 
coDJectures,  whether  well  or  ill-founded,  can  make  no 
difference. 

It  was  very  properly  argued  by  Mr.  Palmer j  that  if  the 
conditioo  of  defeasance  had  been  that  if  the  son  should 
embrace  the  Roman  Catholic  faith,  no  one  could  have 
({uestioaed  the  provision,  for  tlie  testator  may  have  rea- 
sonably supposed  that  his  children  might  have  been 
brought  up  in  the  same  faith,  and  so  give  over  tlie  property 
ia  that  event  to  his  daughter's  children.  Supposing  it  had 
Wen  simply  "  if  he  should  go  to  Rome,"  should  we  refuse 
to  let  the  condition  have  effect,  or  would  you  allow  your 
dedsioQ  to  be  influenced  by  the  probability  that  if  he  went 
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to  Rome  he  would  have  become  captivated  with  the 
Abbott  splendour  of  that  creed,  and  become  a  convert,  and  so  pro- 
MiDDLEioN  nounce  that  the  provision  was  valid  because  there  was 
RicKKTTs  some  plausible  reason  for  it.  Suppose  the  testator  bad 
made  the  gift  contingent  upon  his  son  not  going  to  Florence, 
or  to  a  place  short  of  Rome,  or  upon  his  not  going  abroad 
at  ally  would  you  say  that  there  was  sufficient  colour  of 
reason  of  a  similar  kind,  but  refuse  to  give  effect  to  it 
whenever  you  could  see  no  shadow  of  reason  of  any  kind? 
The  truth  is,  all  these  speculations  are  vain  and  idle. 
If  the  words  are  clear  and  intelligible,  as  these  undoubtedly 
are,  there  is  no  legal  ground  whatever  to  deprive  them  of 
effect  unless  you  can  clearly  make  out  an  inconsistency  with 
the  context,  and  a  declared  intention  in  it  so  plain,  as  to 
enable  you  to  add  words  to  reconcile  them ;  but  you  certainly 
cannot  find  any  context  here  which  will  have  that  effect 
The  Master  of  the  Rolls  thinks  he  can  see  a  repugnance 
between  the  gift  to  the  children,  and  the  condition  to  take 
it  away,  and  therefore  introduces  the  words  "without 
issue " ;  but  I  see  no  such  inconsistency,  for  the  reasons 
above  given. 

The  SolicUor^Gerieral  in  his  very  skilful  argument  in 
the  first  hearing,  does  not  state  any  other  inconsistency,  oi 
venture  to  suggest  that  an  introduction  of  these  words  can 
be  made,  but  he  suggests  that  the  same  effect  can  be  pro- 
duced by  a  less  violent  alteration,  by  reading  the  will  as  il 
it  had  contained  after  the  word  "  but,"  "  subject  thereto," 
or  **  subject  to  the  bequest  of  the  capital  to  the  son's 
children,"  in  case  of  my  son  dying  before  his  mother,  then 
to  the  daughter's  children.  But  really  this  is  to  introdua 
words  which  are  not  in  the  will,  without  any  sufficien 
reason,  only  the  alteration  really  made  in  the  sense  is  no 
quite  so  startling  at  first  sight  as  that  made  by  the  Master 
of  the  Rolls ;    but  still,  it  is  to  introduce  most  materia 
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words,  and  there  is  no  l^al  warrant,  according  to  the         ^868. 
established  rule,  to  introduce  any  such  words.  Abbott 

It  was  suggested  by  my  noble  and  learned  friend  oppo-   Middl'bton. 
ate  that  some  alteration  was  necessary  in  this  condition,      Ricketts 
for  if  the  son  died  in  his  mother's  lifetime,  the  mother    Cabfemtbs. 
would  be  deprived  of  her  annuity.     If  it  were  so,  it  would 
do  the  Respondents  no  good  in  this  case,  and  it  would 
equally  follow,  if  the  condition  were  altered  as  suggested 
by  the  SoUcUor^GeneraL    But  it  is  clear  that  upon  look- 
ing careiiilly  at  the  will,  the  income  of  the  wife  is  not  • 
affected  by  the  death  of  her  son  in  her  lifetime,  with  or 
without  issue ;  the  provision  is,  ''  then  and  in  that  case, 
the  capital  is  to  be  divided  between  the  daughter's  chil- 
dren.'*   The  word  '*  then"  has  more  meanings  than  one. 
It  may  mean  **  at  that  time,''  or  **  in  that  case,"  or,  **  in 
consequence;''  those  being  three  of  the  meanings  attri- 
buted to  it  in  Johnsan^s  Dictionary.  Any  one  of  these  mean, 
ings  may  be  given  to  it  in  its  ordinary  acceptation,  and  we 
may  construe  it  as  synonymous  with  **  in  that  case,"  or 
^in  consequence  of  that,"  instead  of  requiring  the  capital 
to  be  divided  at  that  time,  which  would  deprive  the  wife 
of  her  life  estate.    That  ought  not  to  be  defeated,  unless 
the  words  clearly  require  it     In  my  mode  of  construing 
the  words  ^*  then  and  in  that  case,"  there  is  surplusage. 
If  •'then"  is  read  as  meaning  "at  that  time,"  the  words 
**in  that  case"  have  the  same  meaning.     If  "then"  is 
read  as  meaning  in   "that  event,"   the  words  "at  that 
time"  have  the  same  meaning.     But  no  objection  arises 
Erom  the  use  of  superfluous  expressions. 

A  great  many  cases  were  cited  at  the  bar,  as  they  always 

tie,  when  the  question  is  on  the  construction  of  wills. 

GeneraUy  speaking,  these  citations  are  of  little  use.     We 

ve  no  doubt  bound  by  decided  cases,  but  when  the  deci- 

aon  is  not  upon  some  rule  or  principle  of  law,  but  upon 

H  4 
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the  meaning  of  words  in  instruments,  which  differ  so  mucli 
from  each  other  by  the  context,  and  the  peculiar  circum- 
stances of  each  case,  it  seldom  happens  that  the  words  oi 
one  instrument  are  a  safe  guide  in  the  construction  of  an- 
other ;  besides,  as  the  established  rule  of  construction  whicl 
ought  to  be  carefully  appUed  in  all  cases,  is  often  thougb 
unintentionally,  under  the  influences  which  I  have  referred 
to,  lost  sight  of;  in  such  cases  they  are  no  authority  at  all 
It  would  not  be  an  useful  occupation  of  time  to  inquire  whe« 
ther  in  all  the  cited  cases,  and  they  are  many,  the  rules  ol 
construction,  though  now  professed  to  be  disregarded,  have 
always  been  faithfully  and  steadily  followed. 

The  case  of  Spalding  v.  Spalding  (j)  which  the  Mastei 
of  the  Rolls  has  quoted,  but  not  placed  reUance  upon,  i£ 
one  in  which  the  context  fairly  justifies  the  introduction  oi 
words,  but  it  is  admitted  by  his  Honour,  that  the  context 
there  is  stronger  than  in  this  case,  and  I  think  that  thougb 
properly  decided  it  is  no  authority  to  justify  his  decree 
In  truth  there  is  no  context  here  warranting  any  alteradoi 
at  all.  The  words  of  bequest  to  the  children  of  the  daugh- 
ters are  most  clear  and  unequivocal,  and  though  I  cannot 
help  suspecting  a  mistake,  yet  to  introduce  words  tc 
deprive  them  of  the  property  would  be,  not  to  expound  but 
to  make  a  will  for  the  testator.  My  advice,  therefore,  tc 
your  Lordships  would  be,  to  reverse  the  decree  of  the 
Master  of  the  Rolls-  If  that  should  not  be  the  result,  1 
can  only  say  that  I  am  glad,  because  I  believe  that  it  was 
a  mistake  on  the  part  of  the  testator. 

The  Attorney-General  suggested  that  as  the  case  was 
one  in  which  the  whole  question  had  arisen  from  what 
could  not  now  be  doubted  to  be  at  least  ambiguity  and 
difficulty  arising  upon  the  face  of  the  will  itself,  which  wa^ 

U)  Cro.  Car.  186. 
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the  act  of  the  testator,  it  was  not  unreasonable  that  the 
costs  should  be  paid  out  of  the  residue. 

The  Solicitor-General  objected  to  this  suggestion,  on  the 
ground  that  two  appeals  had  been  presented  by  parties  in 
precisely  the  same  interest,  and  raising  the  same  question, 
which  had  had  the  eiFect  of  very  greatly  increasing  the 
expense. 

Lord  Si.  Leonards :  As  the  doubt  has  arisen  upon  the 
testator's  will,  his  estate  ought  to  pay  for  it ;  therefore,  it 
would  be  perfectly  right  that  the  costs  of  one  set  of 
Appellants  should  come  out  of  the  estate.  But  there 
oaght  not  to  be  more  than  the  costs  of  one  set  of  Appel- 
lants. 

The  Attomejf'Oeneral :  I  appear  for  Appellants,  who 
are  entitled  to  two-thirds  of  the  whole  interest 

Lord  Si.  Leonards :  These  Appellants  should  have  gone 
together.  Let  the  two  sets  of  Appellants  have  one  set  of 
costs  as  one  Appellant.  How  was  it  that  the  parties  in 
the  same  interest  did  not  join  together. 

Mr.  Goldsmid:  My  Lords,  the  way  in  which  the  pre- 
sentation of  the  two  appeals  arose  was  this.  The  persons 
entided  to  the  smaUer  interest,  that  is,  one-third  only  of  the 
fond  in  dispute,  according  to  our  construction  of  the  wiU, 
were  the  Plaintiffs  in  the  Court  below.  Then  the  parties 
entitled  to  two-thirds  of  the  interest  naturally  did  not  like 
to  confide  their  interest  solely  to  the  persons  entitled  to 
one-third  only,  and  they  therefore  presented  an  appeal. 

Lord  St.  Leonards :  They  ought  to  have  joined,  and  not 
have  come  here  with  two  appeals  to  try  one  point. 

Mr.  Goldsmid :  Each  party  had  the  right  to  present  an 
appeal. 

Lord  St.  Leonards:  I  think  certainly  there  has  been  an 
improper  proceeding  as    regards  the  two  appeals,  and, 
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therefore,  the  better  way  will  be  that  there  should  be 
no  costs. 

Mr.  Bird:  Will  your  Lordships  permit  me  to  say  one 
word.  I  am  with  Mr.  Palmer  for  one  set  of  Appellants. 
The  circumstances  are  these :  One  petition  was  presented 
by  the  children  of  Mary  Paxton.  Before  presenting  that 
petition,  after  it  was  prepared,  we  invited  the  other  Appel- 
lants to  join  us  in  the  petition.  In  point  of  fact,  the  draft 
petition  was  prepared  upon  the  assumption  that  they  would 
Join  us  as  co-petitioners.  That,  however,  was  declined; 
then  our  petition  was  presented,  and  afterwards  a  second 
petition  was  presented  for  those  Appellants  whom  my 
learned  friend,  Mr.  Goldsmidy  represents. 

Mr.  Ooldamid :  No,  the  other  appeal  came  on  first 

The  Attorney- General :  I  hope  your  Lordships  will  not 
think  it  unreasonable  to  give  the  costs  out  of  the  residue, 
looking  at  what  was  ordered  in  an  analogous  case  in  the 
Privy  Council  (Dyce  Sombre* s  case)  (ft).  In  that  case 
there  were  two  parties,  but  only  one  party  in  substancCi 
The  point  was  the  same  with  respect  to  both,  and  a  general 
order  was  made,  that  the  costs  were  to  be  paid  out  of  the 
estate,  but  it  was  to  be  the  costs  of  one  party  only,  li 
would  otherwise  be  very  hard  upon  those  for  whom  I  appear, 
who  are  interested  to  the  extent  of  two-thirds  of  the  whole 
of  the  property,  and  who  are  not  themselves  to  blame  foi 
anything  that  has  been  done.  If  this  is  a  case  in  which 
<:osts  ought  to  be  paid  out  of  the  estate,  they  should  havej 
at  least,  their  proportion  of  the  costs. 

Lord  Wensleydale :  One  set  of  costs  to  be  paid,  and 
equally  divided  between  the  two  sets  of  Appellants. 

Lord  Cranworth :  The  Respondents  ought  to  be  indem- 


^)  10  Moore  P.C.  Ciis.232. 


CASES  IN  THE  HOUSE  OF  LORDS. 


123 


oified  as  to  one  appeal  Would  it  not  be  the  best  way 
to  cut  the  knot,  and  say,  that  there  shall  be  no  costs ; 
because,  if,  in  one  appeal,  one  set  of  costs  is  to  be  received 
and  divided  between  the  two  classes  of  Respondents,  and, 
on  the  other  hand,  the  costs  of  the  other  appeal  are  to  be 
paid  to  the  Appellants,  it  will  come  to  the  same  thing. 

Lord  Wensltydale  :  But  the  second  Appellant  is  the  per- 
son who  ought  to  bear  the  burden  of  that 

Lord  SL  Leonards :  We  cannot  enter  into  their  respec- 
tive merits.  I  think  the  better  way  will  be  to  say  that 
there  shall  be  no  costs ;  it  is  hardly  possible-to  do  justice 
otherwise* 

The  Attometf'General  :  Our  appeal  was  first  I  do  not 
desire  to  ask  anything,  but  what  is  in  conformity  with  what 
1  understood  fell  firom  your  Lordships  with  regard  to  the 
Appellant's  costs,  that  he  would  be  entitled  to  his  costs  out 
of  the  residue. 

Lord  St.  Leonards:  Your  appeal  was  against  the  inten- 
tion of  the  testator,  and  after  the  decision  in  favour  of  that 

intention. 
Lord   Wensleydale:  Certainly  the  Appeal  was  brought 

upon  very  (air  grounds.    The  arguments  which  have  been 

now  used  in  support  of  the  decree  are  not  those  which 

were  used  in  support  of  it  when  it  was  made. 
The  Attoniey^General:  If  one  set  of  costs  should  be 

given,  of  course  the  Respondents  will  take  their  costs  out 

of  the  estate. 
Lord  St.  Leonards :  No  costs  are  given. 
Lord  Wetisleydale :  I  should  rather  have  thought  that  it 

would  be  right  to  give  one  set  of  costs,  to  be  divided 

between  the  two  parties. 
Sir  Richard  Bethell :  If  your  Lordships  give  one  set  of 

costs  to  the  Appellants,   you  must  dismiss  the  second 

Appeal  with  costs. 
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1868*  The  Lord  Chancellor  (after  consultation  with  the  othe; 

Abbott        Lords):  It  is  the  opinion  of  their  Lordships   that  ther 


MiDDLETON.    should  be  no  costs. 

RiCKSTTS 

Decree  affirmed  without  costs. 
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Lords'  Joumab,  15  July. 
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A  WILL  must  be  executed  according  t4)  the  law  of  the  countiy  where 
the  testator  was  domiciled  at  the  time  of  his  death. 

The  grant  of  probate  not  appealed  against,  conclusively  established 
that  it  was  so  executed. 

A,  was  bom  in  Scotland:  when  a  young  man  he  went  to  the  East 
Indies,  where  he  remained  above  20  years  in  the  Company's  sei^ 
vice  :  he  then  returned  to  Scotland  and  lived  in  Edmburgh^  where 
he  put  his  name  on  the  books  of  the  municipality^  married,  took 
a  house,  entered  into  business  as  a  partner  in  a  banking-hoosey 
and  became  a  member  of  various  societies  there  established.  At 
the  end  of  a  few  years  he  left  Edinburgh  in  anger,  the  banking 
business  had  come  to  an  end,  and  he  took  off  his  name  from  the 
books  of  the  municipality  and  of  the  various  societies,  and  declared 
his  intention  never  to  return  to  **  Auld  Reekie**',  he  lived  in  Lon- 
don, first  in  lodgings,  and  then  in  houses  hired  for  difX«rent  periods, 
lectured  on  Oriental  literature,  and  endeavoured  thereby  to  in- 
crease the  sale  of  some  books  which  he  had  written  on  the  Hindos- 
tance  language.  At  the  end  of  some  years  he  'went  to  Paris  to 
avoid  some  annoyances  in  London,  but  never  made  any  such  de- 
clarations with  respect  to  London  that  he  had  made  with  respect  to 
Edinburgh,  and  he  left  his  works  in  London,  and  likewise  some 
ornamental  furniture  which  he  desired  a  friend  to  keep  for  him  iSl 
his  ''return."  He  died  in  Paris,  having  just  before  made  a  will 
in  the  English  form : 

Hklo,  that  he  had  lost  his  Sootch^  and  obtained  an  English  domidie. 
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1858.         months  afterwards.     Claiming  to  be  connected  with  the 
Whickkr     noble  Scotch  family  of  Borthwick,  he  obtained  a  licence 
Hume.        under  the  sign  manual  to  use  the  name  of  Borthwxcky  m 
addition  to  his  own,  and  procured  a  grant  of  arms  fiom 
the  Heralds^  College,  in  which  he  was  described  as  ''  Join 
Borthwick    Gilchrist^  of    Camberwell,  in   the  county  of 
Surrey  J  Doctor  of  Laws,  late  Professor  of  the  Hindostanee 
language  in  the  College  of  Fart  Williamj  at  Calcutta." 
In  the  latter  end  of  1806  he  went  to  Edinburgh,  enrolled 
his  name  on  the  books  of  the  municipality,   and   en- 
tered into  business  as  a  banker,  with  James  Inglis,  for  14 
years,  to  commence  from  1  January  1807,  with  a  proviso, 
that  either  party  might  dissolve  the  partnership  at  the  end 
of  the  seventh  year.    In  1808  he  married  a  Scotch  lady,  and 
had  a  residence  in  Nicholson-Square,  and  became  a  mem- 
ber of  several  societies  established  in  Edinburgh.     In  1815 
the  banking  partnership,  which  was  not  successful,  was  dis- 
solved, as  from  the  30th  June  of  that  year.     In  June  1817, 
on  account  of  some  real  or  supposed  afiront,  he  quitted 
Edinburgh  and  came  to  London.    In  1818  he  again  obtained 
from  the  East  India  Company  the  appointment  of  pro* 
fessor  and  lecturer  in  Hindostanee.   These  labours  in  teach- 
ing Oriental  languages  had  for  their  chief  object  to  sell  his 
books  on  that  subject,  which  had  always  remained  in  Lon- 
don.     This  continued  till  the  20th  June  1825,  during  the 
course  of  which  time  he  wrote  letters  declaring  his  intention 
never  to  see  **  Auld  Reekie  again,"  and,  speaking  on  occa- 
sion of  a  particular  matter  which  had  occurred  in  Edinburgh^ 
he  described  it  as  '^  a  blow  which  dissolution  cannot  efiace 
from  a  conscious  retrospective  mind,  wherever  it  may  wii^ 
its  flight,  and  one  that  impels  me  to  disown  and  deny  my 
country  as  a  tyrannical  stepmother,  to  whom,  since  my  return 
after  a  long  absence,  I  owe  nought  save  the  deepest  disgust" 
He  sold  his  house  at  Edinburgh,  and  most  of  his  furniture  ; 
but  brought  the  rest  to  London  ;    he  likewise  removed  his 
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determinable  on  six  months'  notice  given  before  the  expi- 
ration of  the  three  or  the  six  years.  Tlie  lease  also  con- 
tained the  following  proviso,  not  to  assign  **  in  whole  or  in 
part  without  the  consent,  in  writing,  of  the  lessor.  Only 
in  the  case  of  unforeseen  events  which  shall  force  the  lessee 
to  quit  Paris,  or  in  another  case  also  unforeseen,  the  in- 
terests of  his  family,  the  house  may  be  let  conjointly  by 
the  lessor  and  the  lessee,  the  latter  remaining  responsible 
for  the  rent ;  or  even  the  present  lease  may  be  cancelled 
at  the  end  of  six  months'  notice  after  one  year  of 
holding ;  and  provided  that  the  hiring  shall  only  cease  m 
the  month  o{  January  J*  In  1840,  being  in  Lofidon,  he 
instructed  his  solicitor  to  prepare  a  will  for  him,  which 
was  accordingly  done  in  the  common  form,  and  sent  to 
Paris f  but  before  its  arrival  there,  Mr.  Lawsonj^n  Englitk 
sohcitor,  practising  at  Paris,  had  prepared  another.  Om 
the  arrival  of  the  English  will,  a  codicil  was  added  by  Mr. 
LawsoPj  and  the  will  and  codicil  were  both  executed  on 
the  8th  December  1840.  The  description  of  the  testator 
inserted  in  the  will  was,  "  J.  B.  Gilchrist,  of  the  city  of 
Edinburgh,  but  now  residing  at  10,  Hue  McUegnon,  in  the 
city  of  Paris J^  At  the  time  of  making  his  will,  he  was 
possessed  of  the  following  property : — A  freehold  estate  at 
Sydney,  New  Sonth  leaks',  a  freehold  flat,  or  floor,  in 
Hunter-street,  Edinburgh ;  100  shares  in  tlie  Conunercial 
Bank  of  Scotland,  valued  at  17,450/. ;  and  2,000/.  capital 
stock  of  the  Bank  of  England;  household  furniture  in 
Paris;  and  5,842  copies  of  his  Oriental  works,  and  some 
ornamental  furniture,  which  were  in  London,  the  last 
having  been  expressly  left  with  friends  to  keep  till  his 
"return"  to  London. 

The  will  gave  to  his  wife  his  household  goods,  furniture 
and  plate,  linen,  glass,  china,  carriage,  horses,  jeweb, 
trinkets,  wines,  &c.,  and  money  in  his  house  for  her  abso- 
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]R60.  thereby,  but  that  all  the  real  estate,  after  satisfying  lawf*. 
Whicker  charges  thereon,  belonged  to  the  heir-at-law ;  that  the  trus  -^ 
Hd^e  thereof  were  inoperative  and  void;  that  the  residua^ 
estate  was  undisposed  of,  and  that,  subject  to  the  debts  < 
the  testator,  the  same  by  the  law  of  the  testator's  domici/e 
belonged  to  his  next  of  kin  (exclusive  of  the  widowis 
interest)  and  he  prayed  for  a  declaration  accordingly,  and 
for  an  account. 

In  November  1842,  the  executors  filed  their  bill,  praying 
that  it  might  be  declared  that  the  will  was  well  proved, 
and  that  the  trusts  thereof  ought  to  be  carried  into 
effect 

By  an  order  of  the  Court  made  in  both  causes,  in 
January  1843,  it  was  referred  to  Master  Richards  to  in- 
quire where  the  testator  was  domiciled  at  the  time  of  his 
death,  and  who  were  his  heir-at-law  and  next  of  kin.  In 
December  1844,  the  Master  reported,  that  the  Appellant 
was  his  heir-at-law,  and  that  certain  other  persons  were 
his  next  of  kin;  and  in  November  1849  he  made  a  farther 
report,  by  which  he  found  that  the  testator  was  domiciled 
in  London. 

The  Appellant  excepted  to  this  report,  insisting  that  it 
ought  to  have  been  found,  that  the  domicile  was  either 
Scotch  or  French.  The  exceptions  were  overruled  by 
Lord  Langdale  {January  1851)  (a).  The  cause  was  heard 
before  Sir  John  Romillyy  who  (April  30, 185 1)  declared  the 
will  to  contain  a  good  charitable  bequest,  and  decreed 
accordingly  (i).  The  case  was  taken  on  appeal  before  the 
Lords  Justices,  and  tlie  decree  of  the  Master  of  the  Rolls 
affirmed  (c).  The  present  appeal  was  then  brought  against 
both  these  decrees. 

(a)  13  Beav.  366.  (c)  1  De  G.  Macn.&  Gord.  506. 

(b)  14  Beav.  509. 
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Mr.   RoU  and  Mr.   Greene  (Mr.  Morris  and  Mr.  la^m. 

SpringaU  Thompson  were  with  them)  for  the  Ap-      Whu^kr 

There  is  not  in  this  case,  as  in  Forbes  v.  Forbes  (d),  any 
difficulty  upon  the  question  of  domicile  arising  from  two 
residences  having  been  occupied  at  the  same  time  by  the 
testator.  Here  his  domicile  was  French  by  virtue  of  resi- 
dence at  the  time  of  his  death,  or  it  was  Scotch  as  his 
domicile  of  origin.  The  Appellant  contends  that  it  was 
Scotch.  That  domicile  of  origin  was  not  changed /oc^o  et 
animo,  both  of  which  must  be  conjoined  to  produce  such  a 
result:  Dalhousie  v.  M*DouaU(e),  Mutrro  v.  Munro{f); 
and  a  man  cannot  be  said  to  have  lost  one  domicile  till  he 
has  adopted  another,  Sotnervil/e  v.  SomerviHe(g).  This  is 
the  result  of  the  cases  collected  on  this  subject  in  "  PhillU 
more  on  Domicile  "(A). 

[Lord  Wensleydale:  Is  it  open  to  you  to  argue  the 
question  of  domicile  in  this  case  after  the  grant  of  pro- 
bate?] 

It  is.  The  first  order  made  in  this  case  by  tlie  Master 
of  the  Rolls  was  a  direction  for  an  inquiry  what  was  the 
domicile  of  the  testator  at  the  time  of  his  death.  Tliat 
order  was  never  appealed  against,  but  the  inquiry  was 
entered  upon  and  a  report  made,  and  the  confirmation  of 
that  report,  on  the  Master's  finding,  is  the  first  subject  of 
this  appeal. 

[Lord  Wensleydale :  But  is  not  the  grant  of  probate  con- 
dusive  in  rem  upon  the  question  of  domicile  ?] 

It  is  uot     The  grant  of  probate  is  conclusive  as  to  no- 
thing except  that  a  particular  person  is  entitled  to  bear  the 

(d)  1  Kaye,  341.  (g)  6  Ves.  750. 

(e)  7  Clark  &  Fin.  817.  (/O  P-  100,  et  seq. 
(/)!(!.  842. 
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J85B.         character  of  executor,  Thorntcn  v.  Curling  (t)^  wliere  Lcuj^rj 
\\iiicKi-R      Eldon  considered  himself  at  liberty  to  examine  into  ^"^itbe 
Hume        question  of  tl)e  domicile.     There  may  be  a  power  creati^?Qj 
giving  A,  authority  to  make  a  will.     A.   executes  80/»(> 
paper;  the  Ecclesiastical  Court  admits  that  paper  to  pro- 
bate ;  so  far  it  appears  to  be  a  will ;  but  a  court  of  con- 
struction may  afterwards  say,  that  there  has  not  been  a  due 
execution  of  tlie  power,  and  that  the  paper  is  not,  in  law,  a 
will  at  all.     Again :  a  married  woman  may  make  a  will, 
and  the  person  named  as  executor  may  obtain  probate  in 
the  Ecclesiastical  Court,  but  in  the  Court  of  Chancery,  a 
court  of  construction,  it  may  be  shown  that  the  will  is  the 
will  of  a  married  woman  who  had  no  special  power  reserved 
to  her  to  make  it,  and  then  the  executor,  who  has  obtained 
the  probate  and  the  property  in  virtue  of  that  probate,  will 
hold  it  as  a  trustee  for  the  person  lawfully  entitled.     The 
decision  of  the  Court  of  Probate  and  that  of  a  court  of 
construction  may  be   the   same,  but   they  may  also   be 
opposed  to  each  other.     The  former  is  not  binding  on  tlie 
latter. 

[Lord  Wensleydale :  Do  you  find  any  authority  for  that 
except  the  dicta  of  Lord  Eldon  in  Thornton  v.  Curling? 
Can  you  question  the  validity  of  this  instrument  anywhere 
except  in  the  Ecclesiastical  Court  ?  The  question  of  domi- 
cile wa«  open  to  you  there.  Probate  would  not  have  been 
granted,  unless  the  will  was  in  the  form  required  by  the 
law  of  the  domicile:  Stanley  v.  Betnes(j).} 

That  was  a  case  which  arose  where  there  were  two  resi- 
dences and  it  was  doubtful  which  was  the  testator's  domi— 
cile,  and  where  he  had  executed  a  will  and  codicils  botim 
in  the  Portuguese  and  the  English  forms. 

[The  Lord  Chancellor :  The  case  of  Bremer  v.  Ere^ — 

(t)  8  Sim.  310.  ( j)  3  Hag.  Ecc.  Rep.  373. 
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man  (k)  decided  that  the  maxinii  Mobilia  sequuntur  per*         1B58. 
sonam,  is  part  of  the  jus  gentiumy  and^  therefore^  that  the     Wuickbr 
post  mortuary  distribution  of  the  effects  of  a  deceased        Humk. 
person  must  be  made  according  to  the  law  of  his  domicile 
at  the  time  of  his  death ;  and,  consequently,  if  the  law  of 
the  country  allowed  the  deceased  to  make  a  will,  that  will 
must  be  made  as  that  law  required.] 

But  there  is  no  legal  title  conferred  by  such  a  document 
▼faich  can  prevail  everywhere  and  for  all  purposes.     Here 
the  executors  had  to  go  to  Scotland  to  get  a  confirmation 
of  their  title  with  respect   to  the  property  there.     The 
Ecclesiastical  Court  may  decide  who  is  entitled  to  admi- 
nister the  estate,  but  other  courts  will  have  to  decide  in 
what  way  the  property  is  to  be  dealt  with.     Where  a  pro- 
bate is  granted  by  one  courts  as  on  a  single  domicile,  the 
grant  cannot  conclude  aU  other  courts  for  all  purposes 
whatever. 

[Lord  Wensleydale :  For  any  other  purpose  with  respect 
to  a  claim  under  the  will] 

Then,  as  to  the  construction  of  the  will;  first,  the  will 
and  codicil,  supposing  them  to  be  unimpeachable  in  all 
other  respects,  did  not  have  the  effect  of  passing  the  free- 
bold  lands.     By  the  will  the  testator  directed  his  lands  to 
be  sold,  and  the  produce  to  be  invested  and  disposed  of 
as  he  should  direct  by  his  codicil.     Now,  tlie  codicil  con- 
tains no  words  which  affect  freehold  lands,  the  testator 
speaks  only  of  the  '^  trust  monies,   stocks,   funds,   and 
securitie-^  bequeathed "  by  his   will ;   he   never  mentions 
lands.    Yet  he  well  knew  the  meaning  of  the  words  he 
employed,  for,  in  his  will,  when  speaking  of  his  lands  anrl 
bis  personal  property,  he  uses  the  words  properly  appli- 
cable to  these  two  things,  and  says,  "  devise  and  bequeath.'* 

(i)  10  Moo.  P.  C.  C.  300. 
I  3 
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He  has  himself,  therefore,  made  a  marked  distinction  be- 
tween these  two  sorts  of  property,  and  the  Court  cannot 
by  mere  implication  attribute  to  him  an  intention  which 
the  words  he  has  used  negative.  The  lands,  therefore, 
have  not  been  disposed  of,  Roe  v.  Walker,  where  this 
point  was,  in  fact,  thus  decided,  though,  from  the  erroneous 
omission  of  the  word  "not"  from  the  marginal  note  i1 
appears  to  be  decided  the  other  way  (/). 

[Lord  WendeydaU:  The  trustees  are  to  sell  the  land 
and  invest  the  produce  for  the  purposes  of  the  trust ;  and 
then  the  codicil  directs  tliat  they  shall  dispose  of  the  "  trusl 
monies,  stocks,  funds,  and  securities."] 

The  land  at  Hew  South  Wales  cannot  pass  by  this  will. 
Assuming  that  the  land  is  disposed  of  by  the  words  used 
in  the  will  and  codicil,  then  the  devise  as  to  the  land  there 
is  void,  for  it  is  a  devise  of  land  to  charity,  and  is  void 
under  the  Mortmain  Act :  (iw).  It  is  a  settled  principle  ol 
colonial  law,  that  in  a  country  peopled  from  England,  the 
law  of  England  is  in  force  there  :  Blackstone  (n).  It  will 
be  said  that  the  Mortmain  Act  is  not  in  force  in  New  South 
Wales,  first,  as  a  matter  of  fact,  because  it  has  not  been 
adopted  by  the  local  legislature  there,  as  stated  in  an  affi- 
davit of  Mr.  Robert  Lowe,  formerly  a  barrister,  practising 
in  the  colony ;  and  next,  as  a  matter  of  law,  because  it  is 
not  applicable  to  the  condition  of  things  in  the  colony ; 
and  the  case  of  the  Attor»ey-Gefteral  v.  Stewart  (o)  de- 
cided by  Sir  W.  Grants  will  be  relied  on  to  show  that,  under 
such  circumstances,  a  statutory  law  of  England  does  not 
apply  to  a  colony.  It  is  desired  to  bring  tlie  authority  of 
that  case  under  tlie  review  of  this  House.     In  that  case 


(0  3  Bos.  &  Pul.  375.  The 
mistake  exists  in  the  8vo.  Ed. 
182(5,  but  not  in  the  folio  Ed. 
1804. 

{»0  9  Geo.  2,  c.  S6. 


{n)  1  BI.  Com,  107.  See  this 
sul)ject  considered,  Clark* s  Sum- 
mary of  Colonial  Law,  p.  7,  d 
scq.  and  53,  54. 

(o)  2  Mer.  143. 
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Englishmen]  and  in  all  such  colonies  the  English  laws  are 
immediately  in  force. 

[The  Lord  Chancellor :  Grenada  was  formerly  a  French 
island,  but  after  its  conquest  the  English  laws  were  intro- 
duced there.] 

The  will  is  void  for  uncertainty.  The  Crown  has  nothing 
to  do  with  the  matter,  for  here  is  a  distinct  trust,  to  be 
carried  into  effect  by  known  trustees.  Where  there  are 
conjunctive  words,  denoting  several  matters  which  may  or 
may  not  be  properly  described  as  trusts,  the  words  must 
be  disjoined,  in  order  to  test  what  would  be  the  power  of 
the  trustees  in  execution  of  the  supposed  trust.  If  that  is 
done  here,  there  will  not  be  found  any  trust  that  the  law 
can  recognise  as  of  a  charitable  nature.  The  funds  are 
placed  in  the  absolute  discretion  of  the  executors,  to  be 
employed  "  for  the  benefit,  advancement,  and  propagation 
of  education  and  learning  in  every  part  of  the  world  as  far 
as  circumstances  will  permit."  This  cannot  be  caUed  a 
gift  in  charity.  In  ff'illiams  v.  Kershaw  {q)  the  words 
were,  "  for  such  benevolent,  charitable,  and  religious  pur- 
poses" as  the  trustees  should  think  fit.  The  Master  of  the 
Rolls  thought  he  could  not  construe  all  these  terms  con- 
jointly, and  so  held  the  residue  to  be  undisposed  of.  So  in 
Ellvi  V.  Selby  (?•),  the  words  "  to  and  for  such  charitable 
or  other  purposes,"  were  held  to  create  a  trust,  but  a  trust 
of  so  indefinite  a  nature  that  it  could  not  be  carried  into 
effect.  Here  the  words  are :  "  Education  and  leaminij." 
Though  the  former  may  be  within  the  statute  of  Eli za^ 
beth  (5),  the  latter  is  not,  for  it  may  apply  to  rewards  to  be 
given  to  the  successful  exhibitors  of  matured  science,  which 
certainly  were  not  within  the    intention  of  that  statute. 


(7)  0  Clark  &F.  Ill  n. 
(;•)  J  Myl.  iS:  Cv.  2S(;. 


(*)  43  Eliz.  c,  4. 
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1858.         But  the  law  would  not  give  any  such  effect  to  the  words. 
WuicKBR     If  there  is  one  purpose  m  the  bequest  which  the  law  does 
,« ^'  not  treat  as  charitable,  the  whole  bequest  fails. 

Mr.  R.  Palmer  (Mr.  Anderson  and  Mr.  Bagshawe 
were  with  him)  for  the  Respondents : 

The  decision  of  the  Ecclesiastical  Court  is  conclusive  as 
to  the  question  of  domicile.  That  Court  could  not  have 
proceeded  without  reference  to  the  domicile,  in  declaring 
that  the  will  was  to  be  admitted  to  proof,  and  that  ques- 
tion of  domicile  was  distinctly  raised,  for  it  was  all^d 
that  the  testator  was  domiciled  in  Evglandy  and  that  the 
will  was  to  be  determined  by  English  law.  The  Appel- 
lant therefore  cannot  deny  that  the  validity  of  the  will 
itself  was  a  question  depending  in  the  Ecclesiastical  Court. 
If  so,  the  decision  of  that  Court  is  conclusive  in  the  pre- 
sent appeal.  Tlwmton  v.  Curling  {z)  is  not  an  authority  the 
other  way,  for,  on  reference  to  the  report  of  that  case  when 
it  was  in  the  Ecclesiastical  Court  (a),  it  appears  that  Sir 
J,  Nicholl  treated  the  question  of  domicile  as  irrelevant 

words  of  his  will  was  in  some  measure  indicated  by  the  following 
paper  found  after  his  decease  :  — 

*'  It  having  been  for  a  long  time  my  intention,  after  dischai^ing  the 
various  claims  as  specified  in  my  aforemiid  will,  and  such  farther 
annuities,  grants,  or  l)equest8,  as  I,  by  this  amendment,  or  codicil, 
thereto,  give  to  the  several  persons  named  therein,  to  devote  the 
remainder  of  my  fortune  for  the  encouragement  of  moral  education, 
on  the  most  benevolent  principle,  connected,  nevertheless,  with  my 
system  of  a  universal  language,  as  set  forth  by  me  in  a  work  (*),  the 
greatest  part  of  which  is  already  in  print,  as  remainder  of  the  whole 
residue  of  my  property,  after  discharging  the  several  claims  as  enu- 
merated in  my  said  will,  and  this  my  amendment,  or  codicil  thereto, 
may  be  applied  to  the  purposes  aforesaid.    (Signed)  J,  B,  CrilchrisL^ 

(*)  "The  Tuitionary  Pioneer." 

{z)  8  Sim.  310.  (a)  Curling  v.  Thamtony  2  Ad- 

dams,  G. 
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with  reference  to  the  factum  of  the  will,  as  he  thought        1868. 
Colonel  Thornton  incapable  of  creating  a  French  domicile.      Whicker 
or  as  having  had  an  English  domicile,  at  the  time  of  making        ,,  ** 
the  willy  being  then  in  Loudon^  and  he  threw  on  the  Court 
of  Chancery  the  necessity  to  examine  into  and  to  decide 
the  question  of  domicile.     But  that  mode  of  treating  the 
question  was  completely  overthrown  by  the  decision  in 
Stanley  v.  Berttes  (6). 

As  to  the  fact — the  testator  here  acquired  an  Indian 
domicile ;  then  re-acquired  his  Scotch  domicile  of  origin ; 
then  lost  it,  and  acquired  an  English  domicile,  and  never 
acquired  any  other. 

[The  Lord  ChanceUnr :  Their  Lordships  are  of  opinion 
that  the  Scotch  domicile  is  entirely  out  of  the  question. 
The  contest  is  between  an  English  and  a  French  domicile.] 
The  French  domicile  was  a  mere  afterthought,  and  the 
opinion  of  their  Lordships,  in  effect,  puts  an  end  to  the 
question.  For  here  there  was  no  evidence  of  that  acting 
auimo  et  facto^  by  which  alone  a  domicile  can  be  ac- 
quired. The  case  of  De  Bonneval  v.  De  Bonncval  (c), 
shows  that  though  length  of  time  is  an  ingredient  in  domi- 
cile, it  is  of  little  value  if  not  united  to  intention,  and  is 
nothing  if  contradicted  by  intention. 

The  Lord  Chancellor  intimated  that  their  Lordships 
were  of  opinion  that  the  learned  counsel  need  not  trouble 
himself  upon  this  point,  nor  as  to  the  applicability  of  the 
Mortmain  Act  to  New  South  Wales. 

* 

The  property  here  is  validly  given  for  a  charitable  pur- 
pose.   The  **  benefit  of  learning"  must   mean    the   ad- 
vancement of  learning.     Now  a  devise  for  the  maintenance 
of  a  school  is  good.    A  gift  for  the  advancement  of  "  edu- 
cation and  of  learning"  cannot  be  bad;  for  they  are,  if 
(h)  3  Hag.  Ecc.  Rep.  373.  (c)  1  Curteis,  866. 
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not  actually  synonymous,   at   least  not  opposed  to  each 
other. 

The  cases  cited  on  the  other  side  do  not  affect  the  present 
In  Moiice  v.  The  Bishop  of  Durham  (d),  it  was  determined 
that  benevolence  did  not  necessarily,  and  liberality  did  not 
at  all,  signify  charity.     That  cannot  apply  to  edixation  and 
learning.   So  in  Vezy  v.  Jamson  ;c),  the  bequest  was  to  cha- 
ritable or  public  purposes,  or  to  such  private  persons  as  the 
executors  might  think  fit ;  which  left  it  entirely  doubtful 
whether  anything  charitable  was  intended.     So  in  MwA  v. 
Morley  {f\  where  the  devise  was  for  the  benefit  of  "  poor 
pious  persons,  male  or  female,  old  or  infirm,  as  the  exe- 
cutors see  fit,  not  omitting  large  and  sick  families  of  good 
character,"  and  the  doubt  was,  whether  the  word  "  poor" 
ran  through  the  whole  sentence,  the  devise  was  held  good. 
In  Ommanneyy.  Butcher  {g)y  the  devise  of  the  residue  was 
held  void  because  it  was  "  to  be  given  in  private  charity," 
which  was  held  to  be  an  object  too  indefinite  to  give  the 
Crown  jurisdiction,  or  to  enable  the  Court  to  execute  the 
trust;  and  in  Kendall  v.  Granger  (A),  where  the  words  were 
"  for  the  relief  of  domestic  distress,  assisting  indigent  but 
deserving  individuals,  or  encouraging  undertakintjs  of  gene- 
ral utility,'*  Lord  Langdale  held  the  gift  void,  for  the  words 
"general  utility"  would  comprehend  many   things   that 
were  not  at  all  in  the  nature  of  charity.     But  such  cases 
as  these  do  not  touch  the  present,  where  the  gifl  is  for  the 
propagation  of  education,  a  purpose  that  the  Legislature 
has  recognised  as  legal. 

It  may  be   doubted  whether  Browne  v.  Ytallij)  would 
receive  the  same  decision  if  now,  for  the  first  time,  pre- 


(df)  9  Ves.  399  ;  10  Ves.  522. 

(c)  1  Si.  &  St.  69. 

(/)  5  13cav.  177. 

lo)  Turn.  &  Kubs.  2G0. 


{h)  5  Beav.  300. 
{i)  7  Ves.  50  n;  9  Ves.  406; 
iO  Veb.27. 
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sented  to  the  Court,  as  indeed  Lord  Eldoii  more  than  once         1858. 
intimated.     Tliese  and  many  other  cases  were  collected  in     Whicker 
that  very  useful  work,  Shelf ord  on    Mortmain  {j).      In        Uumb. 
Townsend  v.  Carus  (A),  the  trust  was  for  such  purposes 
having  regard  to  the  glory  of  God  in  the  spiritual  welfare 
of  his  creatures,  as  the  trustees,  should,  in  their  discretion, 
think  fit;  the  gift  was  held  to  be  good  for  religious  purposes, 
but  was  restrained  to  them.     In  Powerscourt  v.  Patoers- 
court  {I),  the  trust  was  to  lay  out  "  2,000/.  per  annum  till 
my  son  comes  of  age,  in  the  service  of  my    Lord  and 
Master,  and,  I  trust.  Redeemer ;"  and  it  was  held  good  as  a 
charitable  devise,  because,  as  Lord  Manners  said,  it  could 
not  be  distinguished   from  a  bequest  to  pious  uses,  which 
was  good.     Nightingale  v.  Goulhum  (m)  following  Mogg- 
ridge  v.  Thackwell  (//),  shows  that  it  is  no  criterion  of  a 
charitable  bequest  that  it  is  not  capable  of  being  adminis- 
tered by  the  Court  of  Chancery,  for  that  that  must  be  the 
case  with  every  charitable  gift  which  was  to  be  adminis- 
tered under  the  sign  manual.     There  tiie  bequest  was  of 
residue  to  " the  Queens  Chancellor  of  the  Exchequer  for 
the  time  being,  to  be  by  him  appropriated  to  the  benefit 
and  advantage  of  my  beloved  country.  Great  Britavt,"^ 
and  it  vms  held  to  be  good.     So  in  Loscombe  v.  Wint- 
ringham  (o)  a  gift  to  the  society  for  the  increase  and  en- 
couragement of  good  servants,  was  held  valid.    And  in  The 
President  of  the  United  States  v.  Drummond{p\  a  gift  of 
residue  to  found  at  Washingtony  under  the  name  of  the 
Smithsonean  Institution,  an  establishment  'or  the  increase 
and  diffusion  of  knowledge  among  men,  was  sustained, 

(j)  p.  C8,  et  seq.  (»)  7  Ves.  36. 

%  3  Hare,  267.  (o)  13  Beav.  87.    See  the  note 

10  1  Moll.  61G.  to  this  case,  p.  89. 

(«)  6  Hare,  484 ;  2  Phill.  (/>)  At    the  Rolls,    12  May 

m.  1838,  M.S. 


142 


CASES  IN  THE  HOUSE  OF  LORDS. 


1858. 

Whicker 

V. 
HUMB. 


on  the  ground  that  knowledge  must  mean  sound  and 
useful  knowledge,  and  anything  for  the  benefit,  advance- 
ment and  propagation  of  that,  was  for  the  advantage  of 
mankind. 

Extent  of  purpose  in  the  bequest,  and  largeness  of  dis- 
cretion vested  in  the  trustees,  do  not  constitute  an  objec- 
tion, of  which  the  strongest  possible  instance  is  furnished 
by  Horde  v.  Lard  Suffolk  {q)^  where  the  gift  was  of  180  /., 
to  be  paid  annually  to  a  lady  for  her  life,  to  be  by  her  dis- 
tributed, in  her  discretion,  to  private  individuals  or  public 
institutions,  without  limitation  or  control ;  and  afler  her 
death,  to  be  paid  to  another  person,  and  the  survivor,  &c., 
and  *^  to  be  given  away  in  chaiity  in  the  same  manner  as 
the  rest  of  the  money  as  I  have  directed  my  executors, 
&c."  This  was  held  a  good  charitable  gift,  and  being  lefl 
to  the  absolute  discretion  of  the  legatees,  rendered  a  scheme 
unnecessary.  The  general  result  of  the  cases  is  that 
where  the  bequest  clearly  points  to  what  the  law  con- 
siders to  be  a  charity,  effect  is  to  be  given  to  it.  That  is 
80  here. 


The  Solicitor-' General  (Sir  H.  Cairns)^  with  whom 
was  Mr.  Wi/kins,  was  heard  in  support  of  the  validity  of 
the  will. 

Mr.  Rolt  replied.— The  very  large  and  indefinite  words 
of  this  will  would  be  satisfied  by  the  trustees  founding 
scholarships  in  Turkey  and  Persia,  for  tlie  acquirement 
there  of  the  languages  of  those  countries,  which  certainly 
could  not  be  called  a  charitable  purpose  in  an  English  will. 
The  bequest  in  Nightingale  v.  Goulburn  was  good,  because 
it  was  for  English  purposes  only. 


(7)  2  Myl.  &  K.  69. 


16  July. 
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The  Lord  Chancellor  (Lord  Chelmsford)  after  stating         1B58. 
the  terms  of  the  will  and  codicil,  said :  WuicKBa 

Upon  the  argumeut  at  the  Bar  three  main  questions  Hume. 
were  raised :  first,  upon  the  domicile  of  the  testator ; 
Secondly,  whether  the  Statute  of  Mortmain,  9  Geo-  2,  c.  36, 
applied  to  a  devise  of  lands,  situated  in  New  South  Wales, 
and  rendered  the  devise  for  charitable  uses  void;  and, 
thirdly,  whether  the  trust  upon  which  the  residue  was 
given,  constituted  a  valid  charitable  bequest.  Upon  the 
point  of  domicile,  an  objection  was  made  on  the  part  of  the 
Respondents,  that  it  was  not  competent  to  the  Appellant 
to  enter  into  that  question,  inasmuch  as  it  was  concluded 
by  the  probate  of  the  will  which  had  been  granted  by  the 
Prerogative  Court  And  it  is  necessary,  therefore,  very 
shortly  to  consider  what  is  the  effect  of  a  grant  of  probate 
upon  a  question  of  this  kind. 

Now,  there  is  no  doubt  that  it  is  the  province  and  the 
doty  of  the  Ecclesiastical  Ck>urt  to  ascertain  what  was  the 
domicile  of  the  party  whose  will  is  offered  for  probate,  in 
order  to  ascertain  whether  that  is  a  valid  will,  the  testator 
baring  complied  with  all  the  requisites  of' the  law  of  the 
country  in  which  he  was  domiciled.  But  if  probate  is 
granted  of  a  will,  then  that  conclusively  establishes  in  all 
courts  that  the  will  was  executed  according  to  the  law  of 
the  country  where  the  testator  was  domiciled.  Supposing 
the  &€t  to  be,  that  the  testator  was  domiciled  in  a  foreign 
country,  and  the  will  was  not  executed  according  to  the 
law  of  that  country,  still,  if  it  had  been  admitted  to  pro- 
bate by  the  proper  Ecclesiastical  Court  here,  no  other 
Court  could  go  back  upon  the  factum  and  raise  any  ques- 
tion with  respect  to  the  validity  of  the  will. 

That  seems  to  be  exemplified  and  established  by  the  case 
of  Douglas  v.  Cooper  (r).      There  a  married  woman,  under 

(r)  3  Myhie  &  K.  378. 
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V. 

Hume. 


the  power  of  appointment  in  a  marriage  settlement,  ^h~:micl 
was  to  be  exercised  by  a  will,  to  be  executed  with  cer^Ca/i? 
formalities,  made  an  instrument,  which  was  admittec2  to 
probate  by  the  Ecclesiastical  Court,  and  the  Master  of^ihe 
Rolls  held  that  he  was  concluded  by  the  judgment  of  tie 
Ecclesiastical  Court  granting  probate,  from  considering  tbe 
question,  whether  it  was  a  will ;  namely,  whether  it  was 
such  an  instrument  as  was  required  by  the  power,  and  that    " 
the  office  and  duty  of  the  Court  were  confined  to  the  con- 
sideration of  the  question,  whether  that  instrument  was 
executed  with  the  formalities  which  were  required  by  the 
powers. 

Therefore,  I  apprehend,  that  this  will  having  been  ad- 
mitted to  probate,  it  must  be  taken  to  be  a  valid  will 
wherever  it  shall  turn  out  that  the  testator  was  residing  at 
the  time  of  his  death,  but  that  the  place  of  domicile  is  still 
open  for  consideration,  and  also  the  validity  of  the  be- 
quest contained  in  the  will,  and  the  effect  of  it  according 
to  the  law  of  the  domicile  of  the  testator.  The  question, 
therefore,  being  open  for  consideration  as  to  where  the 
testator  was  domiciled  at  the  time  of  his  death,  it  will  be 
necessary  to  enter  shortly  into  the  consideration  of  the 
evidence  upon  that  subject,  upon  which  I  apprehend  that 
your  Lordships  will  feel  no  very  great  difficulty. 

Tlie  testator  was  a  native  of  Scotland,  born  there  in  the 
year  1759.  In  the  year  17B2,  being  then  of  the  age  of 
23,  he  went  to  India,  and  shortly  afterwards  entered  into 
the  service  of  the  East  India  Company  as  a  medical  officer. 
He  continued  in  the  service  of  the  East  India  Company 
in  India  till  the  year  1804,  and  by  his  services  with  the 
East  India  Company,  he  acquired  what  has  been  called  in 
several  cases  an  Anglo-Indian  domicile.  He  returned  to 
his  native  country  in  the  year  1804,  married  there  in  1808, 
and  shortly  after  his  return  he  retired  from  the  service  of 
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the  JEast  India  Company  upon  a  pension  which  he  enjoyed         IB&S. 
down  to  the  time  of  his  deaths  which  was  in  the  month  of     Whickbb 
January  1841.  Hume. 

There  is  no  doubt  that  his  domicile  of  origin,  revived  by 
liis  return  to,  and  residence  in,  his  native  coimtry.     But  it 
is  unnecessary  to  pursue  thecircumstancee»  of  that  residence, 
because  your  Lordships  have  ahready  intimated  a  very 
strong  opinion  that  in  the  year  181 7,  and  in  subsequent 
years  the  circumstances  showed  that  he  had  relinquished 
that  domicile  of  origin,  and  that  the  real  contest  was  be- 
tween two  alleged  subsequently  acquired  domiciles.     In 
the  year  1817,  as  I  have  already  stated,  he  quitted  Scot- 
kndf  never  permanently  to  return,  and  established  himself 
in  London^    He  was  a  person  well  skilled  in  Oriental  lan- 
guages and  literature ;  be  was  the  author  of  several  Oriental 
works,  and,  at  the  time  he  came  to  London,  he  had  a  large 
stock  of  those  works  on  hand  at  his  booksellers.     And  it 
was  allied  that  the  reason  of  his  coming  to  London  was 
to  promote  the  sale  of  those  works.     He  seemed  to  have 
considered  that  the  best  mode  of  advancing  his  object  was 
to  give  public  lectures  on  Oriental  literature ;  and  about 
the  year  1821  he  obtained  employment  from  the  Directors 
of  the  Hast  India  Company,  as  professor  of  the  Hindos- 
tanee  language,  for  three  years,  which  was  renewed  at  the 
expiration  of  that  time  for  a  farther  term  of  three  yearsy 
and,  afterwards,  for  one  year,  which  brings  us  down  to  the 
year  1828.     At  the  expiration  of  his  employment  under 
the  East  India  Company,  he  lectured  gratuitously,  as  it  is 
Baid,  for  the  purpose  of  fiicilitating  the  same  object  which 
he  had  in  view,  and  which  brought  him  to  London. 

Upon  his  first  arrival  in  London  with  his  wife,  be  went 
into  famished  lodgings,  and  continued  to  reside  with  his 
^  in  furnished  lodgings  down  to  the  year  1822.  He 
then  took  a  furnished  house  in  Clarges-street  at  a  rent  of 

VOL.  VII.  K 
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house  rent  for  them  during  the  time.  And  in  the  year  1840, 
nine  of  those  packages  were  remoTed  to  Tillmry\  I 
think,  in  High-sirtet^  MarylAmty  where  they  remained 
tin  after  the  death  of  the  testator,  when,  a  year  or  two 
afterwards,  they  were  remoTed  by  the  widow,  and  ware- 
house rent  paid  for  them. 

Now,  the  drcmnstance  of  his  leaving  this  property  in 
England  appears  to  me  very  strongly  to  indicate  an  in- 
tention to  return  to  this  coontry  when  circumstances  ren- 
dered it  desirable  for  him  to  do  so.  He  was  very  far 
advanced  in  life  at  that  time,  and  he  died  at  the  age  of 
^2,  and  if  he  had  intended  to  make  France  his  permanent 
residence,  he  would  of  course  have  removed  all  his  pro- 
perty, and  would  never  have  been  at  the  expense  of  haying 
to  pay  warehouse  rent  for  it  And  there  is  one  drcum- 
stance  upon  this  subject  which  appears  to  me  to  be  almost 
conclusive  vrith  respect  to  the  (act  of  his  domicile,  in  the 
evidence  of  Mr.  Allen,  the  bookseller,  in  which  he  says, 
''  that  on  the  occasion  of  tlie  testator's  going  abroad  in  or 
about  the  year  1839,  he  deposited  with  me  a  handsome 
ornamental  clock  and  some  pictures,  in  order  that  I  might 
keep  the  same  for  the  said  testator  during  his  absence,  and 
until  his  return  to  London,  and  that  the  same  remained  in 
my  possession  at  the  time  of  the  decease  of  the  said  tes- 
tator." Therefore,  I  think  it  is  quite  clear  that  tiiere  is  no 
evidence  whatever  of  an  intention  to  abandon  the  domicile 
which  he  had  clearly  acquired  in  England. 

Then,  was  there  any  intention  to  reside  permanentiy  in 
France,  so  as  to  acquire  a  domicile  there  ?  Now,  I  leave 
out  of  consideration  the  expressions  which  may  be  scattered 
here  and  there  through  letters  which  are  to  be  found  in  the 
voluminous  correspondence  printed  in  the  Appendix,  be- 
cause I  believe  your  Lordships  will  find  expressions  with 
respect  to  each  country  of  an  intention  to  reside  perma- 
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nently  there.     I  think  it  is  rather  more  important  to  consider         1868. 

what  is  the  actual  evidence  upon  this  subject,  upon  which      Whicker 

it  appears  to  me  to  be  extremely  difficult  for  the  Appellant       „  ^' 

DOW  to  contend  that  the  domicile  was  French.     For  what 

was  the  course  which  he  took  ?  When  the  case  was  before 

the  Master  of  the  Rolls,  the  Appellant  does  not  appear  at 

that  time  to  have  ever  dreamt  of  the  testator  having 

acquired  a  French  domicile,  for  the  whole  of  the  evidence, 

from  the  beginning  to  the  end,  is  presented  for  the  purpose 

of  establishing  that  his  heart  clung  to  Scotlandy  that  he 

had  no  other  views  in  life  but  returning  there,  and  dying 

at  home  at  last 

Now,  my  Lords,  I  intimated  my  opinion,  or  rather, 
threw  out  a  suggestion  in  the  course  of  the  argument,  that 
the  evidence  which  was  given  by  the  Appellant  in  this 
respect  completely  destroyed  any  evidence  in  favour  of 
frnch  domicile ;  that  every  expression,  every  indication  of 
a  wish  and  intention  to  return  to  Scotland,  and  end  his 
days  there,  loosened  the  idea  of  his  intention  to  acquire  a 
frtwh  domicile.    And  if  your  Lordships  look  through  the 
whole  of  the  evidence  upon  this  subject,  I  think  it  will  be 
•foond,  that  with  the  exception  of  some  of  the  casual  ex- 
pressions, which  I  have  adverted  to  in  the  letters,  the  only 
eridence  which  can  be  rested  upon  for  proof  that  he  then 
mtended  to  acquire  a  French  domicile,  is  the  arrangement 
for  taking  the  apartments  in  Paris,  for  three,  six,  or  nine 
years,  upon  which,  at  all  events,  he  hung  with  sufficient 
looseness  to  enable  him  to  detach  himself  h'om  them  at  a 
very  short  notice  after  the  first  year  of  occupation. 

What,  then,  is  the  result  ?    The  domicile  of  origin  was 
abandoned,  and  a  new  domicile  was  acquired  by  his  resi- 
dence in  England;  that  new  domicile  was  never  relin- 
quished, no  fresh  domicile  was  obtained  in  France ;  con- 
sequently, the  English  domicile  remained  undisturbed,  and 
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1858.        that  was  the  domicile  of  the  testator  at  the  time  of  his 
Whicker     death. 
Hume  That  brings  me  to  the  second  question,  which  is,  as  to 

the  effect  of  the  Statute  of  Mortmain  upon  a  devise  of  lands 
in  New  South  Wales.  In  the  course  of  the  argument, 
your  Lordships  intimated  a  strong  opinion  that  the  Mort- 
main Act  did  not  apply  to  the  colonies,  at  all  events  not 
to  the  colony  of  New  South  Wales.  It  will,  therefore,  be 
necessary  for  me  to  address  your  Lordships  only  very 
shortly  upon  that  subject  I  consider  that  this  question  is 
almost  determined  by  the  opinion  of  the  Master  of  the 
Rolls,  Sir  William  Grant,  in  the  case  of  the  Attomeff- 
General  v.  Stewart  {t),  because,  although  a  distinction  was 
sought  to  be  established  between  that  case  and  the  present 
by  reason  of  the  island  of  Granada,  which  was  the  colony 
in  that  case,  being  a  conquered  country,  and  this  being  a 
settled  colony,  yet  I  apprehend  it  will  be  found,  that  unless 
the  Act  of  9  Geo.  4,  c.  83,  applies  to  this  particular  case,  the 
principle  involved  in  the  decision  of  Sir  William  Grant 
would  be  completely  conclusive  on  the  present  question. 
It  is  true  that  the  inhabitants  of  a  conquered  country  have 
those  laws  only  which  are  established  by  the  Sovereign  of 
the  conquering  comitry,  and  that  the  colonists  of  a  planted 
colony,  as  it  is  said,  carry  with  them  such  laws  of  the 
mother  country  as  are  adapted  to  their  new  situation*  But 
the  opinion  of  Sir  William  Ghrant  related  generally,  I  think, 
to  the  Statute  of  Mortmain,  as  applicable  to  all  colonies, 
for  he  says,  "Whether  the  Statute  of  Mortmain  be  in 
force  in  the  island  of  Granada  will,  as  it  seems  to  me, 
depend  on  this  consideration,  whether  it  be  a  law  of  local 
policy  adapted  solely  to  the  country  in  which  it  was  made, 
or  a  general  regulation  of  property  equally  applicable  to 

(0  2  Mer.  143. 
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any  country  in  which  it  is  by  the  rules  of  English  law  that         185a 
property  is  governed.     1  conceive  that  the  object  of  the     Whickbr 
Statute  of  Mortmain  was  wholly  political ;  that  it  grew  out       Humb 
of  local  circnmstancesi  and  was  meant  to  have  merely  a 
local  operation.     It  was  passed  to  prevent  what  was  deemed 
a  public  mischief,  and  not  to  regulate  as  between  ancestor 
and  heir  the  power  of  devising,  or  to  prescribe  as  between 
grantor  and  grantee  the  forms  of  alienation.     It  is  inci- 
dentally only,  and  with  reference  to  a  particular  object, 
that  the  exercise  of  the  owner's  dominion  over  his  property 
is  abridged." 

Now,  I  think,  upon  general  principles,  if  the  question 
were  without  reference  to  any  act  of  the  Legislature, 
whether  the  Mortmain  Act  was  applicable  to  the  situation 
of  New  South  Wales,  I  should  most  decidedly,  without 
any  hesitation,  come  to  the  conclusion  that  it  was  not ;  and 
therefore,  I  think  it  would  be  necessary  for  the  Appellants 
to  show  that  under  some  Act  of  Parliament  that  particular 
law  was  transplanted  to  the  colony,  and  was  ingrafted  upon 
the  law  and  institutions  there.  Now,  the  Act  which  they 
apply  to  this  case  appears  to  me  to  have  been  entirely  mis- 
understood. I  do  not  think  that  the  24th  section  of  the 
9  Geo.  4,  c.  83,  applies  to  this  particular  case  of  a  law  of 
policy  being  applicable  to  the  colony. 

What  is  the  Act  of  9  Geo*  4  ?     It  is  an  Act  "  To  make 
fiirther  provision  for  the  administration  of  justice,"  and  for 
that  purpose  a  Court  is  established.     The  greater  part  of 
ihe  Act  consists  of  regulations  and  rules  for  the  govern- 
ment of  that  Court,  and  then  the  24th  section  provides, 
''That  all  laws  and  statutes  in  force  within  the  realm  of 
England  at  the  time  of  the  passing  of  this  Act  (not  being 
inconsistent  herewith,  or  with  any  charter  or  letters  patent, 
or  Order  in  Council,  which  may  be  issued  in  pursuance 
^eof,)  shall  be  applied  in  the  administration  of  justice  in 
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1858.  the  Courts  of  New  South  Wales  and  Van  DiemevLS  Land 
Whickkb  respectively,  so  far  as  the  same  can  be  applied  within  the 
Hume.  ^^^  colonies ; ''  and  then  it  provides  for  ordinances  being 
made  in  doubtful  cases,  to  say  whether  the  law  shall  ex* 
tend  to  the  colony  or  not :  ''  Provided  always,  that  in  the 
mean  time,  and  before  any  such  ordinances  shall  be  actually 
made,  it  shall  be  the  duty  of  the  said  Supreme  Courts,  as 
often  as  any  such  doubts  shall  arise,  upon  the  trial  of  any 
information  or  action,  or  upon  any  other  proceeding  before 
them,  to  adjudge  and  decide  as  to  the  application  of  any 
such  laws  or  statutes  in  the  said  colonies  respectively." 

Now  it  would  be  a  most  extraordinary  thing  that  this 
provision  should  £4)ply  to  those  general  laws  to  which  the 
ailment  of  the  Appellant  seeks  to  apply  it,  and  that  the 
colonists  of  New  South  Wales  should  not  at  all  know 
under  what  law  they  were  living,  until  they  had  brought 
an  action,  and  until  in  the  course  of  that  action  they  had 
ascertained  by  the  determination  of  the  Judges,  that  the 
particular  law  about  which  they  were  ignorant,  was  really 
applicable  to  the  colony.  I  consider  that  there  is  a  limi- 
tation with  regard  to  the  particular  laws,  which  are  re- 
ferred to  by  this  Act  of  Parliament ;  and  that  it  applies 
to  laws  for  the  administration  of  justice  in  the  Courts  of 
New  South  WaleSy  that  if  any  question  arises  as  to  the 
laws  which  are  applicable  to  the  modes  of  proceeding  in 
the  Courts  there,  the  Judges  are  to  decide  upon  that  ques- 
tion, incidentally  arising  in  the  course  of  the  trial  of  any 
information  or  action  brought  before  them,  whether  the  law 
is  or  is  not  applicable  to  the  colony. 

Tlien  that  being  so,  it  being  necessary  for  the  Appellant 
to  show  tliat  there  is  some  Act  of  Parliament  which  applies 
the  Mortmain  Act  to  the  colony  of  New  South  Wales^  and 
this  Act  being  referred  to  as  the  only  authority  upon  the 
subject;  I  apprehend  that  it  really  has  no  application  to 
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this  case ;  that  it  has  been  misunderstood,  and  that  neither        1B58. 
by  common  law  nor  by  Act  of  Parliament,  is  the  Mort-     Whicksk 
main  Act  applicable  to  a  devise  of  lands  in  New  South       Humb. 
Wales. 

My  Lords,  the  only  remaining  question  that  arises  upon 
the  words  of  the  bequest  in  the  codicil  is,  as  to  whether  this 
is  a  good  charitable  bequest  of  the  testator,  by  which  these 
stocks,  funds,  and  securities,  are  given  to  trustees  ^^  upon 
trust  to  apply  and  appropriate  the  same  in  such  manner  as 
the  said  trustees  or  trustee  shall,  in  their  absolute  and  un- 
controlled discretion,  think  proper  and  expedient,  for  the 
benefit,  advancement,  and  propagation  of  education  and 
learning  in  every  part  of  the  world."     And  it  appeared  to 
be  conceded  in  the  course  of  the  argument,  that  if  the 
bequest  had  stopped  short  at  the  word  '^education,"  the 
gift  would  have  been  good.     But  it  is  said  that  the  word 
^^ learning"  is  a  word  of  very  extensive  signification,  and 
that  you  may  benefit  learning  in  various  ways,  which  would 
not  be  charitable.    And  in  the  course  of  the  argument,  an 
illustration  was  bonowed  fi*om  the  argument  of  counsel 
before  the  Master  of  the  Rolls  in  this  case  (u).     It  was 
suggested  in  the  course  of  the  argument  there,  that  if  you 
could  suppose  any  one  instance  in  which  learning  might 
be  benefited  by  applying  the  fimds  in  a  way  that  would 
not  come  within  the  description  of  a  charitable  object,  that 
would  make  the  bequest  invalid  and  void.    Now  it  ap- 
peared to  me,  when  that  argument  was  put  forward,  that 
that  was  rather  begging  the  question ;  because  it  was  first 
of  all  putting  a  construction,  and  a  very  extensive  construc- 
tion, upon  the  word  "  learning,"  which  possibly  it  may  be 
found  not  necessarily  to  bear ;  and  it  was  only  by  putting 

^  wide  construction  upon  it,  that  you  could  suppose 

(tf)  14  Beavan,  500. 
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1858.  that  there  were  purposes  to  which  the  fiind  might  be  ap- 
Whickbr  plied,  which  would  not  come  within  the  description  of  a  chant- 
Hums.  *^^'®  object.  The  word  "  learning"  is  a  word  which  is  sus- 
ceptible of  various  meanings.  It  is  rather  extraordinary 
that  in  Archbishop  Whateley's  work  upon  logic,  it  is  placed 
among  the  equivocal  words,  that  is  words  which  have  two 
significations.  He  says, '' '  learning '  signifies  either  the  act 
of  acquiring  knowledge,  or  the  knowledge  itself.  Exempli 
gratid,  he  neglects  his  learning ;  Johnson  was  a  man  of 
learning.*'  Now  the  question  is,  in  what  sense  did  the 
testator  use  this  expression  ?  I  apprehend  that  if  there  are 
two  meanings  of  a  word,  one  of  which  will  efiectuate  and 
the  other  will  defeat  a  testator's  object,  the  Court  is  bound 
to  select  that  meaning  of  the  word  which  will  carry  oat 
the  intention  and  objects  of  the  testator ;  and  I  think  that 
your  Lordships  are  not  without  aid  in  giving  the  particular 
limited  interpretation  (if  I  may  use  the  expression),  to  the 
word  "learning"  which  is  required  for  the  purpose  of 
establishing  the  validity  of  this  bequest,  because  when  you 
find  that  the  testator  associates  with  that  word  **  learning" 
the  word  "  education,"  I  think  that  firom  the  society  itself 
in  which  you  find  the  word,  your  Lordships  may  gather 
the  meaning  which  it  is  necessary  to  put  upon  it,  and  that 
he  means  the  word  "  learning"  in  the  sense  of  imparting 
knowledge  by  instruction  or  teaching.  Well,  if  this  con- 
struction be  correct,  then  I  apprehend  there  is  no  difficulty 
whatever,  because  it  will  range  itself  pretty  much  within 
the  meaning  of  the  word  *'  education,"  although  not  pre- 
cisely synonymous  with  it,  and  it  is  admitted  in  the  argu^ 
ment  that  if  the  word  *^  education"  had  stood  alone,  the 
bequest  would  have  been  valid. 

But  then  it  is  said,  that  the  bequest  is  of  such  an  ex- 
tensive nature,  that  it  is  impossible  that  it  can  be  carried 
into  effect ;  that  it  extends  over  the  whole  habitable  world. 
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Bat,  I  apprehend,  my  Lords,  that  there  is  no  difficulty  18^ 
whatever  with  regard  to  the  extensive  character  of  this  Whickxr 
gift,  because  of  the  trust,  for  the  subject  upon  which  the  Humx. 
discretion  of  the  trustees  is  to  be  exercised  is  specific  and 
limited.  It  is  for  ''education"  and  for  '' learning **  in  the 
sense  of  teaching  and  instruction.  And,  in  that  sense,  it 
appears  to  me,  that  the  case  which  was  cited  by  the  Re- 
spondents,  and  which  is  printed  in  the  Respondent's  case 
of  the  President  of  the  United  States  of  America  v.  Drum' 
mmd(v),  may  be  applicable,  where  Lord  Langdale  de- 
cided, that  a  gift  to  the  United  States  of  America^  to  found, 
at  Washirngton^  under  the  name  of  the  ''  Smithsonian  Insti- 
tution, an  establishment  for  the  increase  of  knowledge 
among  men,"  was  a  valid  charity.  There  the  area  was  as 
spacious  and  extensive  as  in  the  present  case.  The  parti- 
cular mode  in  which  the  object  of  the  testator  was  to  be 
carried  out  was  described,  namely,  by  founding  an  institu- 
tion for  the  increase  of  knowledge  among  men.  Here  it  is 
to  instruct,  to  teach,  and  to  educate  throughout  the  world. 
Then  the  mere  circumstance  of  this  spacious  area  being 
open  to  the  discretion  of  the  trustees,  would  not  prevent 
the  gift  fit>m  being  available  as  a  good  charitable  bequest, 
the  discretion  being  sufficiently  pointed  and  specific  to 
make  it  definite  and  certain. 

Under  these  circumstances,  my  Lords,  without  going 
into  the  different  authorities  that  have  been  cited,  because 
I  do  not  think  it  is  at  all  necessary,  it  appears  to  me,  that 
giving  that  interpretation  to  the  word  ^'  learning,"  which,  I 
think,  we  are  entitled  to  give  to  it,  and  to  which  its  asso- 
ciation with  the  word  '^  education,"  seems  to  me  neces- 
sarily to  point,  this,  according  to  all  the  authorities,  is  a 
vaUd  charitable  bequest     And,  therefore,  upon  the  whole 

(•)  At  the  RoUt,  12  Mqy  1838. 
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1858.         of  the  case,  I  submit  to  your  Lordships  that  the  decrees 
Whicker      of  the  Ck)urt  below  ought  to  be  affirmed,  and  affirmed  witb 
costs. 


V. 
HUXB. 


Lord  Cranworth: 

My  Lords,  my  noble  and  learned  friend  has  gone  through 
this  case  so  very  fully,  that  it  seems  to  me  I  shall  be  best 
discharging  my  duty  by  adding  very  little  to  what  he  has 
already  said.  I  will,  therefore,  only  allude  very  briefly  to 
all  the  different  points. 

The  first  question  made  is  one  that  was  extremely  im- 
portant, namely,  the  point,  whether  probate  was  or  was 
not  conclusive  evidence  of  the  domicile.  Now,  I  have  no 
hesitation  in  saying,  that  the  affirmative  of  that  proposition 
cannot  be  a  correct  exposition  of  the  law.  A  probate  is 
conclusive  evidence  that  the  instrument  proved  was  testa- 
mentary according  to  the  law  of  this  country.  But  it 
proves  nothing  else.  That  may  be  illustrated  in  this  way. 
Suppose  there  was  a  country  in  which  the  form  of  a  will 
was  exactly  similar  to  that  in  this  country,  but  in  which 
no  person  could  give  away  more  than  half  his  property* 
Such  an  instrument  made  in  that  coimtry  by  a  person 
there  domiciled,  when  brought  to  probate  here,  would  be 
admitted  to  probate  as  a  matter  of  course.  Probate  would 
be  conclusive  that  it  was  testamentary,  but  it  would  be 
conclusive  of  nothing  more,  for  after  that  there  would 
then  arise  the  question,  how  is  the  court  that  is  to  admi- 
nister the  property  to  asceiiain  who  is  entitled  to  it?  For 
that  purpose  you  must  look  beyond  the  probate  to  know  in 
what  country  the  testator  was  domiciled,  for,  by  the  law  of 
that  country,  the  property  must  be  administered.  There- 
fore, if  the  testator,  in  the  case  I  have  supposed,  had  given 
away  all  his  property,  consisting  of  10,000/.,  it  would  be 
the  duty  of  the  Court  that  had  to  construe  the  will  to  say 


CASES  IN  THE  HOUSE  OF  LORDS.  1^7 

5,000/.  only  can  go  according  to  the  direction  in  the        18^8. 
will^  the  other  9,000/.  must  go  in   some  other  channel.     Whickbk 
Therefore^  I  think  it  is  clear,  that  that  proposition  is  one        Humb. 
that  cannot  be  maintained.     In  truth,  however,  in  the  pre- 
sent case,  in  my  opinion,  it  is  utterly  unimportant  with 
reference  to  the  result,  because,  from  the  first  moment 
when  I  understood  this  case,  and  saw  my  way  into  the 
rery  great  mass  of  letters  and  papers  and  evidence  in  it,  I 
could  not  entertain  a  moment's  doubt  that  there  is  nothing 
here  to  lead  to  the  notion  of  anything  but  an  English 
domicile. 

I  will  not  go  into  the  circumstances  prior  to  1817,  and 
only  very  few  of  them  afterwards;  but  in  1817,  I  think 
the  evidence  is  conclusive,  that  this  gentleman  quitted 
Scotland,  intending  to  quit  it  for  ever.  I  do  not  mean  that 
he  did  not  contemplate  at  some  time  or  other  going  back 
again  to  visit  Scotland,  but  that  he  never  meant  to  be 
otherwise  than  a  non-Scotchman,  an  Englishman,  in  truths 
because  he  came  and  settled  himself  in  London.  It  is  said 
that  he  was  only  in  lodgings.  That  is  not  true ;  for  five 
or  six  of  the  last  years  he  was  in  England,  he  was  in  a 
house  in  darges-street,  first  in  one,  and  then  in  another. 
I  am  not  prepared  to  say  that  it  would  make  any  difference 
if  he  had  been  in  lodgings  only,  or,  to  use  a  common  ex- 
pression, only  lying  at  single  anchor,  so  that  he  could 
easily  go  away.  That  may  be  a  circimistance  making  it 
less  probable  that  he  meant  to  establish  a  residence  in  that 
place.  It  is,  however,  only  a  circumstance.  Why,  how 
many  people  are  there  who  have  lived  all  their  lives  in 
Chambers,  in  Inns  of  Court.  Nobody  can  doubt  that 
they  are  domiciled  there,  although  that  may  not  be  the 
sort  of  place  in  which  persons  marrying  or  settling  are  in 
^  habit  of  being  found.  This  gentleman,  however,  in 
1B17,  came  to  London:  he  was  here  for  four  or  five  years, 


Hdmb. 
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1858.        at  different  lod^ngs,  in  Arlingt(m^treetf  and  afterwards  m 
Whicker     two  successive  houses  in  Clarges-street^  all  this  time  pro- 
secuting his  avocations  in  life,  endeavouring  to  make  the 
knowledge  which  he  had  acquired,  and  the  works  which 
he  had  printed,  available  for  profit,  and  endeavouring  to 
get  an  increase  of  income  by  pensions  fi'om  the  East  India 
Company ;  in  short,  conducting  himself  to  all  intents  and 
purposes  as  being  at  home.    After  that,  undoubtedly,  he 
passed  a  considerable  portion  of  the  remaining  years  of  his 
life  abroad.     I  think  he  first  went  abroad  for  a  short  time, 
and  then  returned  again,  and  was  in  London  up  to  1833. 
And  he  then  endeavoured,  as  my  noble  and  learned  firiend 
has  pointed  out,  to  establish  a  newspaper  in  Zoiubn, 
another  indication  of  this  being  his  place  of  residence. 
That  did  not  answer,  and  firom  that  year,  1833  or  1834, 
he  was  principally  in  PariSj  where  he  died  in  Januarjf, 
1841 ;    principally  in  Paris,  but  continually  comii^  to 
London.    And  I  think  the  circumstance  which  has  been 
pointed  out  by  my  noble  and  learned  firiend  proves  to  demon- 
stration that  he  never  abandoned  the  intention  of  coming 
back  to  this  country.     He  was  a  person  above  80  years  of 
age,  and  when  one  sees  a  man  of  that  age  providing  for 
what  shall  come  after  a  lease  of  three  or  six  years,  one 
cannot  help  feeling  that  the  great  probability  is  that  he 
would  be  in  his  grave  before  that  time  has  expired.     But 
that  was  not  this  gentieman*s  view  of  the  case,  because  he 
left  his  library  here  in  the  custody  of  his  solicitor,  Mr. 
Braikenridffe,  to  be  taken  care  of  till  he  returned ;  and  in 
the  most  marked  manner,  in  the  year  1839,  Mr.  AUen,  the 
bookseller,  says,  ^'  He  deposited  with  me  a  handsome  orna- 
mental clock  and  some  pictures,  in  order  that  I  might  keep 
the  same  for  the  said  testator  during  his  absence,  and  until 
his  retttm  to  London."    How  can  you  doubt  that  he  looked 
to  London  as  the  place  to  which,  as  it  were,  he  belonged  ? 
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That  being  so,  I  might  leave  that  part  of  the  case ;  but 
I  think  it  is  not  inexpedient  on  questions  of  this  sort  to 
say,  that  I  think  that  all  Courts  ought  to  look  with  the 
greatest  suspicion  and  jealousy  at  any  of  these  questions  as 
to  change  of  domicile  into  a  foreign  country.     You  may 
much  more  easily  suppose,  that  a  person  having  originally 
beea  living  in  Scotland,  a  Scotchmanj  means  permanently 
to  quit  it  and  come  to  England,  or  vice  versd,  than  that  he 
is  quitting  the  Uniied  Kingdom,  in  order  to  make  his  per- 
manent home,  where  he  must  for  ever  be  a  foreigner,  and 
in  a  country  where  there  must  always  be  those  difficulties 
which  arise  from  the  complication  that  exists,  and  the  con- 
flict between  the  duties  that  you  owe  to  one  country,  and 
the  duties  which  you  owe  to  the  other.     Circumstances 
may  be  so  strong  as  to  lead  irresistibly  to  the  inference 
that  a  person  does  mean  quatenus  in  iilo  exuere  patriam. 
But  diat  is  not  a  presumption  at  which  we  ought  easily  to 
arriye,  more  especially  in  modem  times,  when  the  facilities 
bit  travelling,  and  the  various  inducements  for  pleasure, 
for  cariosity,  or  for  economy,  so  frequentiy  lead  persons  to 
make  temporary  residences  out  of  their  native  country.    It 
appears  to  me,  therefore,  preposterous  to  suppose  that  this 
gentleman  did  not  look  to  return  to  this  country. 

Upon  the  subject  of  the  domicile,  my  noble  and  learned 
friend  has  alluded  to  one  definition  which  he  said 
came  from  the  Digest.  It  is  also  to  be  found  in  the 
Codes  (w)  and  was  a  principle  of  Roman  law.  There 
have  been  many  others,  but  I  never  saw  any  of  them 
that  appeared  to  me  to  assist  us  at  all  in  arriving  at  a 
Goodusion*  In  fact,  none  of  them  is,  properly  speaking, 
a  definition.  They  are  all  illustrations  in  which  those 
^ho  have  made  them  have  sought  to  rival  one  another 


1868. 
Whickkb 

V. 
HUMB. 


(w)  Bk.lO,tit.39,s.7. 


160  CASES  IN  THE  HOUSE  OF  LORDS. 

1858.        by  endeaTouring^  as  far  as  they  can,  by  some  epigrammatic 
Whicksr     neatness  or  elegance  of  expression  to  gloss  over  the  fact 

Hume.        ^^^  ^^^  ^  ^^^  ^'^  endeavouring  to  explain  something 
clarum  per  obscurum.     By  domicile  we  mean  home,  the 
permanent  home ;  and  if  you  do  not  understand  your  perma- 
nent home,  I  am  afraid  that  no  illustration  drawn  from 
foreign  writers  or  foreign  languages  will  very  much  hdj 
you  to  it.     I  think  the  best  I  have  ever  heard  is  one  wl 
describes  the  home  as  the  place  (I  believe  there  is  one  defi-^f^ 
nition  in  which  the  **  lares"  are  alluded  to),  the  plac^ 
^^unde  non  sit  discessurus  si  nihil  avocet;  vnde  cum 
fectus  est,  preregrinari  videtur"     I  think  that  is  the 
illustration^   and  I  use  that  word  rather  than  definition 
to  describe  what  1  mean.    It  is  perfectly  clear  that,  tt      jq 
this  case,  it  was  competent  to  those  who  questioned  thK^-rzAjg 
will,  to  go  into  this  matter,  and  to  ask  where  he  was  dona^Bu- 
eiled,  with  a  view  to  see  how  the  property  was  to  be  dist^^. 
buted.     But  having  done  so,  they  have  failed  to  show  tb=aat 
he  was  domiciled  anywhere  else  tlian  in  this  country,  wh( 
therefore,  the  property  would  have  to  be  administered* 

Then  comes  the  other  question,  that  of  the  Mortm 
Act,  which  is  new  to  me,  because  there  was  no  appeal  uj 


that  subject  when  I  had  the  honour  of  being  one  of  'tbe 
Lords  Justices  (x).  The  other  two  points  were  before  vs, 
and  therefore  are  not  new  to  me;  although  I  did  ^moi 
express  my  opinion  at  length  upon  that  occasion,  beca.vse 
I  entirely  concurred  with  my  learned  colleague  in  the  ^riew 
he  took  of  the  case.  And  nothing  that  has  happened  in 
this  argument  has  at  all  tended  to  shake  me  in  the  opiixion 
that  the  conclusion  at  which  we  arrived  is  a  perfectly  cov- 
rect  one. 
With  regard  to  the  question  of  thfe  application  of    *i^^ 

{x)  1  De  G.  Macn.  &  Gord.  50G. 
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statute  of  Geo,  2  to  the  colonies,  I  think  the  decision  of        1858. 
Sir  WUliam  Qrant  upon  that  subject  is  perfectly  con-      Whickxe 
dusiye.    Nothing  is  more  difficult  than  to  know  which  of       ^  ^ 
our  laws  is  to  be  regarded  as  imported  into  our  colonies. 
But  Aere,  again,  Uke  the  definition  of  domicilci  we  are 
always  driven  to  explain  by  something  that  itself  wants 
explanation  just  as  much  as  the  subject  we  are  endeavour- 
ing to  explain.    The  Act  says,  **  All  the  laws  adapted  to 
the  situation  of  the  colony."    Who  is  to  decide  whether 
they  are  adapted  or  not  ?    That  is  a  very  difficult  question* 
But  with  regard  to  this  Statute  of  Mortmain,  ordinarily  so 
caDedy  I  cannot  have  the  least  doubt  that  that  cannot  be 
regarded  as  applicable  to  the  colonies.     One  thing  that  the 
Act  requires  is,  that  the  deed  is  to  be  enrolled  in  Chancery 
iv'ithin  six  months.    When  that  statute  was  passed,  I  be- 
lie?e  people  would  have  thought  it  very  chimerical  to  ima- 
gine that  they  could    get    from    the  antipodes  to   this 
country,  and  back  again  to  the  antipodes  in  six  months. 
It  might  possibly  have  been  done,  but  it  would  have  been 
thought  a  remarkably  good  voyage ;  and  to  suppose  that 
An  Act  of  Parliament  is  to  be  held  to  be  in  force  which 
i^uires  something  so  difficult  to  be  performed,  as  applied 
to  those  distant  colonies,  seems  to  me  very  chimericaL 
£ut,  besides  that,  there  is  the  exception  in  favour  of  the 
(Jnirersities  and  the  Collies  of  Eton  and  Winchester.    It 
^  absurd  to  suppose  that  any  enactment  of  this  sort  could 
^  meant  to  apply  to  those  distant  possessions  of  the  Crown. 
^nd  more  particularly  there  is  no  evidence  whatever  that 
^  evil  which  that  statute  was  meant  to  remedy,  namely, 
**^e  increase  of  the  disherison  of  heirs,  by  giving  property 
^  charitable  uses,  was  at  all  an  evil  which  was  felt  or  likely 
to  be  felt  in  the  colonies.    I  think  it  therefore  quite  clear 
^HX  that  statute  does  not  apply  to  New  South  Wales. 

^hen,  with  regard  to  the  charitable  gift  for  education 

VOL.  VII.  L 
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Whickbk 

V. 

Hums. 


and  learnings  it  is  said  that ''benefit  of  learning"  would 
not  be  charity;  but  what  is  the  meaning  of  ''education'* 
and  "learning?"  If  I  remember  rightly^  Lord  Justice 
Knight  Bruce  said,  I  think  it  means  just  the  same  as  if  he 
had  said,  "  education  in  learning."  It  was  objected,  you 
cannot  say  that,  because  that  would  alter  the  words.  Now, 
you  are  not  to  alter  the  words  of  a  will  if  by  doing  so  you 
give  a  different  meaning  to  it.  But  where  you  hare  ex- 
pressions so  very  vague  as  these  used,  "  for  the  benefit, 
advancement,  and  propagation  of  education  and  learning," 
you  must  see  what  the  words  mean,  looking  at  them  in 
their  context,  and  there  I  think,  nosdtur  a  saciis,  learning 
there  is  the  correlative  of  teaching ;  it  is  the  being  taught 
It  is  for  the  benefit  of  educating  and  teaching  only,  that, 
instead  of  "  teaching,"  the  correlative  verb  is  used,  namely, 
the  being  taught.  The  meaning  is  exactly  the  same.  My 
noble  and  learned  friend  has  pointed  out  that "  learning"  is 
a  word  of  very  equivocal  meaning.  You  talk  of  having  had 
a  "learned  education."  Strictly,  that  is  nonsense;  still 
less  is  there  any  sense  in  talking  about  "  the  learned  lan- 
guages." What  is  the  meaning  of  that  ?  It  means  the 
languages  that  are  learned  by  people  of  high  education. 
But,  coupling  the  word  "  learning"  with  "  education"  here, 
it  is  evidence  that  it  means  education,  and  education  for 
the  benefit  of  those  who  are  to  be  taught ;  and  I  think 
that,  impliedly,  it  means  this,  that  they  are  to  be  taught 
that  which  commonly  passes  in  the  world  under  the  name 
of  learning ;  that  is,  they  are  not  to  be  taught  how  to  tame 
horses,  or  (I  was  going  to  say)  how  to  guide  ships,  but 
perhaps  that  is  something  which  might  be  taught  But  it 
is  for  education,  as  connected  with  learning,  that  this 
charity  was  meant  to  be  established. 

Well,  then  it  is  objected  that  it  is  extended  aU  over  the 
world.     1  can  only  say  that  I  think  that  was  a  silly  pro- 
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▼isioii ;  but  I  cannot  say  that  it  creates  a  fatal  objection 
to  the  validity  of  the  will,  because  the  testator  has  said  not 
that  it  shall  be  applied  all  over  the  world,  that  would  be 
absurd ;  but  that  it  shall  be  for  the  benefit  of  mankind  in 
general,  in  every  part  of  the  world,  as  far  as  circumstances 
i^ill  permit  In  settling  the  scheme  for  this  charity,  it  will 
be  the  duty  of  the  Court  to  see  that  the  trustees  make  it 
as  extensive  as  the  nature  of  the  income  will  permit. 
Therefore,  in  conclusion,  I  cannot  have  any  doubt  what- 
ever that  it  is  a  perfectly  valid  charity. 

Lord  Wensleydale : 

Hy  Lords,  in  this  case  I  agree  entirely  with  my  noble 
^nd  learned  friends  who  have  preceded  me,  and  I  really 
^^ish  to  offer  very  little  in  addition  to  what  tliey  have  said. 
"Xhe  main  and  principal  question  in  this  case  is  one  of  fact, 
^jid  it  has  been  very  properly  determined  by  the  Master 
^tke  JRoUi  upon  the  fieu^ts  in  evidence,  that  the  deceased 
the  time  of  his  death  was  domiciled  in  England.     It  is 
'^^erfectly  clear  that  he  had  lost  his  Scotch  domicile  and  ac- 
quired an  English  one ;  and  therefore  the  only  remaining 
question  was,  whether,  after  having  acquired  an  English 
^omiciley  he  lost  it  by  acquiring  a  French  domicile.     It  is 
'perfectly  clear  to  me,  that  it  is  as  distinctly  proved  as  it  can 
be,  that  when  the  testator  began  to  reside  at  Paris,  in  the 
year  1837,  he  did  so  without  the  intention  of  making  that 
city  his  permanent  [dace  of  residence.    The  very  terms  in 
which  he  took  the  lease  for  three,  six«  or  nine  years,  with 
the  option  of  quitting  at  any  time  upon  giving  six  months* 
notice,  or  of  quitting  it  before,  the  apartments  being  let 
jointly  by  the  lessee  or  lessor,  shows  that  he  had  at  that 
time  no  intention  of  fixing  his  permanent  residence  there. 
And  there  is  other  evidence,  concluding  with  that  of  Mr.  LatD- 
'oy?,  who  made  his  will,  showing  distinctly  that  he  never  went 
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1868.       to   France   with  the  intention   of  permanently  residing 
'Whickbb     there. 
HuMB.  ^  ^^^^  ^*  ^*  V^^^  unnecessary  to  enter  iuto  the  question 

of  domicile,  though  I  do  not  quite  agree  in  the  difficulty 
'    presented  by  my  noble  and  learned  friend  who  last  spoke 
as  to  the  definition  of  **  domicile."    There  are  sereral  defi- 
nitions of  domicile,  which  appear  to  me  pretty  nearly  to 
approach  correctness.     One  very  good  definition  is  this : 
Habitation  in  a  place  with  the  intention  of  remaining  there 
for  ever,  unless  some  circumstance  should  occur  to  alter 
his  intention;  I  also  take  tlie  definition  from  the  Code, 
which   is  epigrammaticuUy   stated,    and   which   I   think 
will  be  found  perfectly  correct,  that  domicile  is  '*  in  eo 
loco  singulos  habere  domicilium  non  ambigitur,  ubi.  quis 
larem  rerumque  ac  fortunarum  suarum  summam  constituit; 
unde  rursus  non  sit  discessurus  si  nihil  avocet ;  unde  cam 
profectus  est,  peregrinari  videtur,  quod  si  rediit,  peregrinari 
jam  destitit."     I  think  that  definition,  if  examined  in  all  its 
parts,  will  be  found  to  be  tolerably  correct,  and  that,  if 
well  applied  in  this  case,  it  will  lead  to  a  proper  conclusion 
as  to  where  the  testator's  domicile  was  at  the  time  of  |us 
death.     I  perfectly  agree  with  my  noble  and  learned  friend 
that  in  these  times  of  visiting  abroad,  transferring  oneself 
even  for  years  abroad,  you  must  look  very  narrowly  into 
the  nature  of  the  residence  abroad  before  you  deprive  an 
Englishman  living  abroad  of  his  English  domicile.     In  this 
case,  I  apprehend  it  to  be  perfectly  clear,  and  the  evidence 
alluded  to  leaves  no  doubt  upon  my  mind  that  he  went 
over  to  Paris  for  a  temporary  purpose ;  that  he  never  meant 
to  reside  there  permanently ;  that  his  domicile,  his  estab- 
Kshment,  his  principal  residence,  was  meant  to  be  in  this 
country ;  and  he  never  abandoned  it.     Therefore  I  think 
that  conclusion  to  which  tlie  Master  of  the  Rolk  came, 
with  respect  to  his  domicile,  was  perfectly  right. 
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Then  it  becomes  quite  unnecessary  to  discuss  the  propo-        l^^* 
sition  as  to  the  effect  of  the  probate  of  the  will  in  the     Whickkr 
Court  of  Canterbury,     I  do  not  know  whether  I  should        Humb. 
not  agree  with. my  noble  and  learned  friend  opposite,  with 
&  little  explanation  I  have  to  give  upon  that  subject,  though 
I  do  not  entirely  agree  with  the  proposition  as  laid  down 
by  him.     I  take  it,  that  probate  of  a  will  in  common  form 
is  conclusive  evidence  of  the  title  of  the  executors  to  all 
personal  property  of  which  the  testator  was  capable  of  dis- 
^gosing ;  it  is  also  conclusive  evidence  that  it  was  executed 
in  dud  form  according  to  the  law  of  the  country  where  he 
WBs  domiciled  at  the  time  of  the  death,  because  it  is  beyond 
all  question  that  the  principle  of  mobilia  sequuntur  per- 
*omm  is  completely  and  entirely  estabKshed.     I  take  it  to 
be  a  perfectly  clearly  established  proposition  at  this  day, 
confirmed  by  the  case  of  Stanley  v.  Bemes  (y),  that  the 
succession  must  be  reo:ulated  accordin<]r  to  the  law  of  that 
country  where  he  was  domiciled  at  the  time  of  his  death, 
and  that  to  make  a  valid  will  it  must  be  executed  according 
to  the  forms  of  the  law  of  that  country.     Therefore,  a  pro- 
J»te  given  in  Canterbury,  until  revoked,  must  be  consi- 
dered as  proof  of  the  will  being  the  will  of  a  fiilly  capable 
testator,  and  that  it  was  executed  according  to  the  forms 
of  the  country  in  which  he  was  domiciled  at  tlie  time  of 
his  death.     That  I  apprehend  to  be  perfectly  clear.     If 
the  will  is  proved  in  solemn  form,  as  this  was,  the  probate 
IS  mcapable  of  being  revoked,  and  the  law  of  the  domicile 
must  be  taken  to  be  the  law  regulating  the  succession. 
At  the  same  time,  supposing  it  should  turn  out  that  in 
some  particular  country  (which  is,  indeed,  the  case   in 
ffonce  under  certain  circumstances,  and  in  Scotland)  that 
the  testator  had  not  the  power  of  disposing  of  the  whole  of 
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his  personal  property,  then  I  agree  with  my  noble  and 
learned  friend,  that  this  instrument  will  only  convey  such 
property  as,  by  the  law  of  the  country,  he  was  entitled  to 
dispose  of  by  will.  But  it  is  conclusive  evidence  for  that 
purpose.  If  it  could  be  shown  that  there  was  a  part  that 
belonged  to  the  widow  and  children  by  the  law  of  that 
country  where  he  was  domiciled,  the  will  would  have  no 
effect  upon  that  part.  It  would  be  a  nice  question,  what 
would  be  the  effect  of  the  probate  if  he  died  domiciled  in 
a  country  where  there  was  no  power  to  make  a  will  at  alL 
My  impression  is  still,  tliat,  until  the  probate  was  revoked 
in  solemn  form,  it  would  still  pass,  as  far  as  England  was 
concerned,  all  the  property  to  which  the  English  law  ap- 
plied, and  that  the  objection  that  he  could  not  make  any 
will  at  all  ought  to  be  set  up  in  opposition  to  the  will  in 
the  ecclesiastical  court ;  and  that  it  could  not  be  set  up  in 
any  way  afterwards.  I  apprehend  that  my  noble  and  learned 
friend  will  hardly  dispute  the  qualification  which  I  have 
added  to  the  proposition  which  he  has  stated. 

There  remain,  therefore,  to  be  considered  only  two 
questions  upon  the  construction  of  this  will ;  and  the  rea- 
sons which  have  been  given  by  both  my  noble  and  learned 
friends  are  so  very  clear  and  satisfactory,  that  it  is  really 
unnecessary  for  me  to  add  anything.  With  respect  to  the 
property  in  New  South  Wales  being  liable  to  the  Act  of 
the  9th  Geo.  2,  it  seems  to  me  to  be  quite  out  of  the 
question,  for  the  reasons  given  by  both  my  noble  and 
learned  friends,  and  in  the  Court  below,  which  I  think  are 
perfectly  satisfactory. 

With  respect  to  the  construction  to  be  given  to  the 
words  in  question  in  the  will,  I  agree  entirely  in  the  opi- 
nion that  the  testator  did  not  mean  any  part  of  his  pro- 
perty to  be  devoted  to  the  purposes  of  learning,  unconnected 
\>ith  education,  but  thut  he  meant  it  for  education  and 


CASES  IN  THE  HOUSE  OF  LORDS.  1(57 

learning  connected  with  education,  it  being  part  of  the  18^8. 
office  of  education  to  teach.  The  word  **  learning  "  is  an  Whicker 
equivocal  word,  not  merely  to  the  extent  stated  by  my  Dumk 
Doble  and  learned  friend  on  the  woolsack,  but  to  a  much 
greater  extent,  for  it  means  not  only  to  learn  in  the  ordi- 
nary sense,  but  also  to  teach.  In  the  translation  of  the 
Scriptures,  in  the  Psalms,  for  example,  there  are  many 
instances  of  that  sort.  ''  Learning,"  therefore,  I  consider, 
in  this  case,  equivalent  to  teaching ;  learning,  as  part  of 
edocation.  No  portion  of  this  charitable  fund  can  be 
devoted  by  the  trustees  for  the  purpose  of  rewarding  learned 
men,  unconnected  with  education.  It  seems  to  me,  there- 
fore, that  the  conclusion  which  has  been  arrived  at  by  the 
Master  of  the  Rolls  is  perfectly  right,  and  I  agree  entirely 
in  the  advice  which  has  been  given  to  your  Lordships  by 
my  two  noble  and  learned  friends,  both  with  respect  to  the 
cunstruction  of  the  will  and  with  respect  to  the  will  not 
being  subject  to  the  Statute  of  Mortmain. 

Mr.  Greene  :  Will  your  Lordships  permit  me  to  make  an 
observation  with  regard  to  costs  ?  The  original  Appellant 
sued  in  formd  pauperiSf  that  continued  down  to  the  time 
of  his  death ;  therefore,  I  presume,  your  Lordships'  order  as 
ia  costs  will  begin  from  the  time  when  the  cause  was 
revived* 

The  Orders  and  Decree  appealed  from  were  affirmed, 
and  ''the  Appellant  ordered  to  pay  to  the  Respondents, 
who  have  answered  the  said  appeal,  the  costs  incurred  by 
them  in  respect  of  the  said  appeal  since  the  24th  August 
1857,  the  date  of  the  Order  of  this  House,  reviving  the 
appeal  in  the  name  of  the  Appellant" 

Lords'  Journals,  July  16,  1858. 
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July  26, 27,        Phiup  R.  CofOiON  -         -         -         -     Appellant. 
.    Christopher  R.  Conron  and  others  -    Respondents. 

Specific 
Devises  and    'W'here  there  is  a  specific  devise,  or  a  specific  legacy  in  a  wilU  the 
Bequeas.  presumption  is  that  it  is  the  intention  of  the  testator  that  the 

"^^^   *  devisee  or  legatee  shall  have  it,  as  it  is  given,  in  its  integrity 

and  without  derogation;  fiid  a  general  charge  subsequently  intro- 
duced in  the  will,  which  may  in  terms  he  capahle  of  comprehend- 
ing the  specific  devise  or  hequest,  is  not  al<me  sufficient  to  take  it 
away. 

{Spong  V.  Spongy  1  Dow.  &  C.  365,  approved  of. 
Mirehouse  v.  Scaife,  2  Myl.  8r  Or.  695,  commented  on.) 
A  testator  residing  in  Ireland,  who  was  possessed  of  real  and  perso- 
nal property,  made  his  will  in  June  1836,  hy  which  he  devised 
certain  freehold  estates  to  trustees  for  a  term  of  99  years,  to  pay  an 
annuity  to  hb  wife,  and  another  annuity  to  one  of  his  sons  for 
life ;  the  estate  after  the  death  of  his  son  to  go  to  Uie  sons  of  that 
son  in  tail  male.  He  gave  other  lands,  some  freehold,  some  lease- 
hold, to  other  sons.  He  created  annuities  and  gave  legacies, 
directed  the  different  properties  devised  and  bequeathed  to  hU^  in 
certain  events,  into  his  residuary  estate,  and  at  the  end  of  his  will 
directed  that,  **  in  case  my  personal  and  chattel  property  shall  be 
inadequate  to  the  payment  of  the  pecuniary  Iq^es  bequeathed 
by  thb  my  will,  the  deficiency  shall  be  paid  out  of  my  real  and 
freehold  estates,  and  I  hereby  charge  and  incumber  the  same  with 
the  payment  thereof."  In  a  codicil  he  said,  **  I  charge  and  in- 
cumber all  my  estates  of  every  description,  both  real  and  personal, 
with  the  following  legacies ;"  and  he  gave  to  these  legatees  a  power 
to  distrain  on  any  part  of  his  estates  or  property  of  every  description 
for  the  arrears'  of  the  interest  due  on  the  annuities  given  by  the 
codicil : 
Held,  affirming  a  decree  of  the  Lord  Chancellor  of  Ireland^  that  the 
legacies  were  not  chaiges  on  the  specifically  devised  estates. 

Hatton  Conron,  oi  Cork,  deceased,  was  possessed 
of  large  personal  property,  and  he  was  likewise  seised  in 
fee  of  certain  lands  in  Hallincoltg,  Killalohyy  and  Kil- 
patrickf  and  an  estate  in  fee  (subject  to  a  jointure  of  100  Z. 
a  year  for  his  wife),  in  lands  in  Barrack-street  and  Cove- 
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street,  in  the  city  of  Cork,  of  chattel  interests  in  two  parts 
of  the  lands  of  Crrange,  GlankiUane,  and  Ballynametagh, 
and  of  a  lease  for  lives,  with    covenant   for  perpetual 
renewal,  in  other  parts  of  the  lands  of  Chrange  and  the  lands 
of  Scarieen.    By  his  will,  dated  22  June  1836,  he  devised 
the  lands  of  JBallincolig,  Killalohy^  and  Kilpatrich  unto 
jfidchard  J.  Capinger  and  John  Galway  (whom  he  ap- 
pointed the  trustees  of  his  will),  for  a  term  of  ninety-nine 
y c^ars,  in  trust,  to  pay  his  wife  for  her  life  an  annuity  of 
H  OO/.  (in  addition  to  that  which  was  secured  to  her  on  their 
^E^arriage  settlement),   with  power  of  distress  to  enforce 
payment ;  and  after  her  death,  in  trust  for  the  use  of  Hat* 
^o«  Conrtm  (testator's  eldest  son),  as  to  the  said  annuity,  with 
such  remainders  as  were  afterwards  appointed  with  respect 
^o  an  annuity  to  Christopher  Conron,  and  after  his  wife's 
decease,  and  payment  of  all  arrears,  the  term  was  to  cease ; 
^vid  he  bequeathed  her  all  his  household  furniture,  plate,  &c. 
^nd  salgect  thereto,  he  bequeathed  the  said  lands  to  the 
dilutees  for  all  his  estate  and  interest  therein,  in  trust,  out 
<^f  the  rents,  &c.  to  pay  to  Christopher  R.  Conron  an 
^Anuity  of  200/.  for  life,  and  after  his  death  to  apply  the 
^^e  to  the  use  of  the  first  son  of  the  body  of  the  said 
CbiitepA^r  Conron  and  the  heirs  male  of  the  body  of  such 
^  son  lawfully  issuing,  and  for  default  of  such  issue,  to 
^  use  of  the  other  sons  of  the  body  of  the  said  Chris- 
Gopher  J  &c,  and  for  default,  &c.,  to  the  use  of  the  daughters 
^f  Christopher^  share  and  share  alike,  as  tenants  in  common, 
^ikl  in  default  of  such  issue  of  Christopher ^  then  to  Hatton 
Conron,  who   had  always   resided  with   the  testator  at 
^ange,  his  heirs  and  assigns  for  ever.     And  as  to  the 
^^idue  of  the  rents,  in  trust  to  pay  to  the  Respondent's 
^ther  sons,  Robert,  Edmond,  Arthur  and  Philip  respec- 
^vely,  for  their  lives  an  annuity  of  100  /.  each.    And  after 
U^  decease  of  any  of  the  testator's  last-mentioned  sons, 
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the  annuity  of  such  son  so  dying  should  go  to  the  same 
uses  and  trusts  thereinbefore  declared  of  the  annuity  of 
200  l.f  andy  in  default  of  such  trusts  taking  effect,  each 
annuity  was  to  go  to  Hattan  Conran, 

And  as  to  the  lands  of  BaUincolig  so  charged  and 
chargeable  with  the  annuities  and  rentcharges  aforesaid, 
and  also  the  Barrack'Street  and  Cove-street  estates  (which 
were  subject  to  the  annuity  to  testator's  wife,  secured  by 
the  settlement),  and  his  term  and  interest  in  the  lands  of 
Chrange  and  liberties  of  Corky  he  devised  and  bequeathed 
the  same  to  his  trustees,  in  trust  for  Hatton  Camran  for 
life,  and  after  his  decease,  to  the  use  of  the  first  and  other 
sons  of  the  body  of  Hatton  successively,  according  to 
seniority,  in  tail  male,  witli  power  to  Hatton  to  make  leases 
and  charge  portions,  and  in  default  of  issue  of  Hattan 
Conron,  to  each  of  the  other  sons,  with  tike  limitationsy 
and  in  default  of  issue  of  all  the  sons,  with  like  limitations 
to  the  daughters,  as  in  the  case  of  Christopher's  children. 

The  testator  gave  legacies  to  his  different  daughters* 
The  first  was  a  legacy  of  1,078  /.  (/r.)  to  Geraldine  Conron, 
to  be  paid  to  her,  with  4/.  per  cent,  interest,  on  the  day 
of  her  marriage,  but  if  she  should  die  unmarried,  it  was 
to  form  part  of  the  residuary  estate.  Two  other  daughters, 
Mary  and  Anne  Conron^  were  to  receive  3,000  /.  each  on 
the  day  of  marriage,  provided  such  marriage  should  be 
with  the  consent  of  the  mother.  Each  of  these  two 
daughters  was  to  have  power  by  will  (if  unmarried)  to  dis- 
pose of  750  /.  of  the  3,000  Z.,  but  the  remainder,  or,  if  the 
750/.  were  undisposed  of,  the  whole,  was  to  form  part 
of  the  residuary  property. 

The  testator  gave  the  lands  of  Ballynameiagh,  with  the 
stock  and  farming  utensils  thereon,  to  Robert  Conran,  and 
also  the  sum  of  500  L  in  addition  thereto ;  and  he  be- 
queathed to  each  of  his  sons,  Edmond,  Arthur,  and  PhiUp 
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(the  Appellant)^  1^000/.  (with  four  per  cent  interest  from 
the  day  of  his  death),  in  addition  to  the  proyision  before 
made  for  them.     In  each  of  the  legacies  to  Marjfj  Anne^ 
Robertj  Edmonds  Arthur^  and  Philip,  the  testator  declared 
that  their  respective  shares  in  a  sum  of  3,000  /.  bequeathed 
to  them  by  Thomas  Rochford,  deceased,  were  included, 
^nd  ^  I  order  and  direct  that  the  several  sums  thereby 
bequeathed  to  my  said  children,  male  and  female,  shall 
with  all  convenient  speed  after  my  decease  be  placed  and 
inirested  in  the  purchase   of  Government   stock  in  the 
Elvgliah  or  Irish  funds  by  my  executors,  hereinafter  named. 
Ami  I  hertby  charge  and  encumber  all  my  real  and  chattel 
riata  and  property  of  every  description  with  the  payment 
tame,  and  hereby  make  same  liable  to  the  payment  of 
^^ech  defkiency  of  interest  as  shall  from  time  to  time  happen 
between  the  dividends  payable  on  such  Government  stoch  and 
^  he  laid  rate  of  four  per  cent,  per  annum.    And  I  hereby 
direct  that  the  several  sums  so  hereby  bequeathed  to  my 
^d  sons  shall  be  paid  and  payable  to  each  of  them  re- 
spectively on  his  attaining  the  age  of  twenty-one  years ; 
W  if  any  or  either  of  them  shall  happen  to  die  without 
attaining  such  age,  then  it  is  my  will  that  the  sum  so 
l^ereby  bequeathed   to  him   or   them,    on    his  or  their 
attaining  such  age,  shall  sink  into  and  form  part  of  my 
residuary  property/'     He  then  went  on   to   make  other 
provisions,  one  of  which  was  the  following,  as  to  residue : 
"And  as  to  all  such  rest,  residue,  and  remainder  of  all  such 
^  and  freehold  estates,  chattels  real  and  personal,  money, 
goods,  and  effects  of  every  kind  and  nature  whatsoever, 
^d  uriieresoever  situate,  whereof  I  am  now  or  at  the  time 
of  my  death  shall  be  seised,  &c.,  I  give,  &c.  the  same  and 
every  part  thereof  unto  Hatton  Conron,  his  heirs,  execu- 
tors, &c.  for  ever."     And  he  revoked  the  annuity  of  100/. 
gi^ren  to  Hatton  after  the  decease  of  his  mother,  **  having 
given  him  hereby  a  life  estate  in  the  lands  on  which  said 
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annuity  is  charged,  with  remainder  to  his  issue  in  t^mJi 
male/'  *'  And  I  direct  that  in  case  my  personal  andchat^  ^' 
property  shall  be  inadequate  to  the  payment  of  the  pecunia^^ 
legacies  bequeathed  by  this  my  will,  that  the  deficiency  H 
be  paid  out  of  my  real  and  freehold  estates,  and  I  hert 
in  such  case  charge  and  encumber  the  same  with  the  payrm 
thereof*^  He  appointed  his  sons^  Hatton  and  Robei 
and  his  daughters,  Geraldine  and  Mary,  to  be  executo 
and  executrixes  of  his  will. 

The  testator  afterwards  executed  two  codicils :  the 
is  immaterial.      The  second  began,  ''  And  I  charge 
encumber  all  my  estates  of  every  description,  both  real 
personal,  with  the  following  legacies  on  the  following 
ditionsJ*     He  then  left  several  sums  (odc  of  which 
a  sum  of  1,000  /.  to  Philip)  **  in  addition,''  all  to  be  pa-y- 
able,  with  interest,  at  four  per  cent.  *'  until  my  executoTS 
can,  with  convenience,  pay  to  each  person  the  above  sumfl^ 
the  interest  to  be  paid   half-yearly;   and  should  not  the 
interest  on  the  above  sums  be  regularly  paid,  I  empower 
my  executors  and  all  those  to  whom  I  have  left  the  above 
legacies,  to  distrain  any  part  or  parts  of  my  estate  and 
property  of  every  description  for  the  payment  of  the  in- 
terest as  it   becomes  due,  the  above  legacies  to  remain 
chargeable  on  my  several  estates,  payable  as  above,  with 
interest  at  four  per  cent,  half-yearly,  until  it  shall  be  con- 
venient to  my  heirs,    executors  or  administrators  to  pay 
tlie  principal  sum  as  above  left,  but  not  before." 

The  testator  died  on  the  29th  July  1837,  leaving  his 
widow,  Hatton  Conron  (his  eldest  son  and  heir-at-law), 
and  five  other  sons,  Christopher,  Robert,  JEdmond,  Arthur, 
and  Philip,  and  five  daughters,  him  surviving. 

Probate  was  granted  to  Hatton  and  Robert,  saving  the 
rights  of  the  other  executors.  On  the  20th  August  1850, 
Christopher  Conron  filed  his  bill  (which  was  afterwards 
amended)  in  the  Court  of  Chancery  in  Ireland,  setting 
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ibrth  the  will|  alleging  that  the  trustees  had  renounced  the 
'mil  and  the  trusts  thereof,  and  praying  that  the  will  might 
be  established ;  that  the  annuity  of  200  L  devised  to  him 
wght  be  declared  to  be  well  charged  upon  the  lands  in 
Ae  will  mentioned,  and  for  an  account  of  the  legacies  and 
of  the  parts  thereof  charged  upon  the  lands,  and  for  an  ac- 
couit  and  general  relief.     Answers  were  put  in,  and  the 
cause  came  on  to  be  heard  on  the  2l6t  June  1852,  before 
the  Lard  Chancellor  of  Ireland^  when  a  decree  was  pro- 
nonnced,  whereby  it  was  referred  to  William  Brooke,  Esq., 
one  of  the  Masters,  to  take  an  account  of  the  sum  due  to 
the  complainant,  of  the  personal  estates  of  the  testator,  of 
the  debts  and  legacies,  of  the  real  estates,  of  the  rents 
accnied  since  his  death,  and  of  the  charges  and  encum- 
brances affecting  the  same. 

On  the  1st  July  1854,  the  Master  made  his  report,  and 
ftfter  taking  the  various  accounts,  he  found  that  the  legacies 
<hie  to  the  Appellant  Philip,  and  to  Edmond  and  Arthur 
(eachin  equal  priority),  were  a  second  charge  on  the  Barrack^ 
firtet  and  Cove-street  property,  and  a  first  charge  on  the 
hods  of  BallincoUg,  Killalohy,  and  Kilpatrick,  as  well  as 
iipon  all  the  other  estates  and  properties  of  the  testator 
specifically  devised  and  bequeathed  by  the  will,  and  that  aH 
the  estates  were  bound  to  contribute  rateably  to  the  pay- 
ment of  the  l^acies  according  to  their  respective  values  at 
the  time  of  the  testator's  death,  and,  as  between  the  several 
umuities  chargeable  upon  the  said  lands  of  BulUncolig, 
^Vhdohy,  and  Kilpatrick,  and  the  legacies  remaining  due 
to  Edniondf  Arthur,  and  Philip,  that  Christopher  and  the 
o&er  annuitants,  and  the  specific  devisees  in  respect  of 
the  specific  estates  and  properties  specifically  devised  and 
bequeathed  to  them,  were  bound  to  contribute  to  the  pay- 
ment of  the  said  legacies  rateably,  according  to  the  respec^ 
tivcTalues  they  took  under  the  will  at  the  testator's  decease. 
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The  Plaiiitiffy  Christopher  Camron,  filed  five  excepti 
to  this  report :  First,  that  priority  had  been  giren  to  iJm 
legacies  due  to  Edmond  over  the  annuity  of  200  /.  due  io 
the  Plaintiff.  Second,  that  Plaintiff's  annuity  was  rmot 
bound  to  contribute  to  the  payment  of  the  legacies  till  t^^ 
other  annuities  were  exhausted.  Third,  that  the  seve 
annuitants  were  only  bound  to  contribute  in  the  event 
the  testator's  estate  in  the  lands  of  Ballincoligf  Killahi 
and  Kilpatrkk  proving  insufficient  to  pay  the  legtd 
Fourth,  that  the  legacies  payable  to  JEdmondf  Arthur, 
Philip  (the  Appellant)  ought  not  to  have  been  fou^^^ 
chargeable  on  the  said  lands.  Fifth,  that  the  rate  of  cc^'^^k 
tribution  was,  with  respect  to  the  lands  named,  erroneou^^l) 
fixed  by  reference  to  the  value  of  the  lands  at  the  date  <^ 
the  testator's  death. 

Rot>ert  Conron  filed  two  exceptions,  and  HatUm  Conr^^ 
three  exceptions  to  the  report     The  first  was,  that  the 
legacies  were  erroneously  declared  to  be  charges  on  the 
lands  of  Ballinametagh,  Crrangej  Barrack-street,  and  Coot' 
street,  and  the  other  lands  specifically  devised  by  the  will, 
such  legacies  being  on^y  payable  out  of  the  general  pe^ 
sonal  estate    of  the  tet^tator,   and  out  of  the  residuary 
estate.      The  other  exceptions  related  to  allowing  them 
certain  charges  in  respect  of  payments  made,  and  are  not 
material  to  be  considered. 

These  exceptions  were  heard  before  the  Lord  Chan- 
cellor,  who,  on  the  17th  November  1854,  made  a  farther 
decree  in  the  cause,  by  which  he  allowed  the  Plaintiff's 
fourth  exception,  but  made  no  order  as  to  the  others.  His 
Lordship  likewise  allowed  the  first  exception  of  Robert  and 
of  Hatton  Conron,  and  directed  the  others  to  stand  over, 
with  liberty  to  them  to  file  farther  charges,  if  they  should 
be  so  advised,  and  the  Master  was  ordered  to  review  his 
report,  so  far  as  was  rendered  necessary  by  the  rulings 
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tlie  abore  exceptions.  There  was  another  report,  and 
^Mher  exceptions  were  filed,  and  the  cause  came  on  to  be 
l^etrd  upon  them,  and  on  the  merits,  on  the  7th  November 
Xdd6,  when  the  previous  decree  was  in  substance  con- 
finned.    This  appeal  was  then  brought. 

Sir  R.  Bethell  and  Mr.  Cole  for  the  Appellant : 

The  words  of  charge  used  in  this  will  are  very  compre- 

leosive,  and  mean  the  property  of  every  description  left  by 

tbe  testator,  whether  specifically  devised  or  not,  all  of 

which  was  afiected  the  instant  that  the  will  of  the  testator 

<tme  into  operation.     The  case  relied  on  in  the  Court 

Uow  was  that  of  Spang  v.  Spong  (a),  but  that  was  mis- 

tpprehended.     It  was  quoted  fi*om  Bligh's  Reports,  but 

there  the  residuary  clause  on  which  the  case  chiefly  turned, 

M  it  removed  all  doubt  respecting  the  intention  of  the 

testator,  is  omitted.    Besides,  in  that  case  such  charges 

M  were  meant  to  be  fixed  upon  the  specifically  devised 

I     ml  estates  were  expressly  mentioned.     That  case  was, 

therefore,  decided  on  the  appUcation  of  the  rule,  Expressio 

■M  eti  exclusio  aUerius^  a  rule  which  cannot  be  applied 

kere.    On  that  ground,  that  decision  is  intelligible.     Lord 

MmiHers  said,  that  he  had  consulted  Lords  £ldon  and 

JUdadale;   but  in  the  subsequent  case  of  Mirehouse  v. 

&ai/e(&).  Lord  Cottenhamy  in  observing  upon  that  deci- 

mn,  remarks,  that  though  those  noble  and  learned  Lords 

night  have  concurred  in  the  judgment,  it  by  no  means 

iAowed  that  they  concurred  in  the  reasons  (c),  and  his 
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(•)  1  Dow.  &  Clark,  305;  3  Bl.  N.S.  84. 

(&)  2  Hyl.  &  Cr.  605,  704. 

(c)  Lord  Mannert  refers  also  to  Lord  fyndhurst,  and  says,  1  Dow. 
&  C.  378 ;  3  BL  N.  S.  107  :  *"  I  stated  at  the  time  of  the  hearing  of 
^  ctM  that  I  would  not  give  a  final  opinion  on  it  in  the  absence  of 
tlte  nobb  and  learned  Lord  on  the  woolsack  (Lord  fyndkurst) ;  he  is 
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Lordship  goes  on  to  comment  on  a  rule  supposed  to  have 
been  declared  by  Lord  Manners,  and  says,  that  at  best  it 
is  but  a  dictum.  Till  the  late  statute^  every  residuary  devise 
was  necessarily  specific;  the  will  operated  on  property 
which  the  testator  had  at  the  time  of  making  it,  but  not  on 
any  which  he  afterwards  acquired,  and  that  was  a  plain 
reason  why  all  such  devises  were  held  to  be  specific.  The 
case  of  Hanby  v.  Roberts  (d),  is  mistaken  by  Lord  Man- 
tiers,  when  he  is  commenting  on  the  supposed  *'  distinction 
between  property  specifically  devised  and  real  estate  which 
passes  under  a  residuary  clause  "  (e).  He  says,  that  Lord 
Hardwicke,  in  that  case,  recognises  ''the  distinction  in 
the  marshalling  of  assets,  and  it  is  a  distinction  which 
appears  to  me  very  obvious,  and  very  decisive  of  this  case." 
But  this  is  not  a  case  of  marshalling  of  assets.  A  charge 
of  a  legacy  on  real  estate  is  a  devise  to  the  legatee,  who 
could  not  come  on  the  real  estate  without  sueh  charge. 
In  JUirehouse  v.  Scaife  (/),  Lord  Cottenham  declined  to 
follow  Sponff  V.  Spongy  treating  it  as  a  case  which  was 
decided  on  the  peculiar  expressions  contained  in  that  will ; 
and  such,  too,  must  be  taken  to  be  the  opinion  of  Lord  Chan- 
cellor Suffden  in  Young  v.  Hassard  (g).  That  was  adevise  of 
fee-simple  lands  and  of  leaseholds  to  Young  and  his  issue, 
and  then  of  other  fee-simple  lands  to  Hassard  and  her 
issue,  and  the  testatrix  charged  all  the  lands  so  devised 
with  the  payment  of  the  annuities  bequeathed  by  her  will. 
The  fee-simple  lands  were  held  liable,  but  the  leasehold 
lands  were  held  not  liable  in  the  first  instance.  It  is  clear 
that  there  Lord  Chancellor  Sugden  treated  the  decision  in 


now  present ;  I  have  communicated  with  him  on  the  subject  of  the 
case,  and  also  with  Lords  Eldon  and  Redesdale,  and  they  agree  with 
me  in  opinion." 

(d)  Ambl.  127.  (/)  2  Myl.  &  Cr.605. 

(0  3  Bli.  N.  S.  105.  (g)  1  Jo.  &  Lat.  46G* 
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Spang  v.  Spong  as  proceeding  on  the  words  of  the  parti-         ^^®' 
cuW  wilL     And  so  he  treated  it  in  his  work  on  the  "  Law        Con  row 
of  Property ''(A).  CoNkow 

So  in  Creed  v.  Creed  (i),  it  is  plain  that  the  decision     andoiheia. 
proceeded  upon  the  particular  words  of  the  will.    That 
Mna  a  question  of  the  priority  of  annuities  over  legacies. 
There  an  estate  at  B.  was  given  to  the  testator's  wife, 
ttnd  an  annuity  was  likewise  created  in  her  favour.     An 
annoity  was  in  a  similar  way  given  to  his  sister.     Both 
^W'ere  charged  on  all  the  real  estates,  except  B.    Legacies 
"Were  then  given,  payable  out  of  the  residue  of  the  personal 
estate,  and,  in  deficiency  thereof,  out  of  the  real  estates, 
eicept  B.    The  personal  estate  was  insufficient  to  pay 
tbe  debts  and  legacies,  and  the  real  estate  was  insufficient 
to  pay  the  annuities  and  legacies.     On  the  construction  of 
tliat  will,    the   annuit'es  were  held  entitled   to    priority 
oyer  the  legacies,  but  that  was  upon  the  special  intention 
plainly  expressed  in  the  will,  and    the   ruling  does  not 
Wfifly  herej  where  no  such  expression  exists. 

Assuming  that  this    case    is    to   be   decided  on    the 
(pestion  of  intention,  then  it  is  submitted  that  the  words 
We  are  general,  and  cannot  have  a  restricted  interpreta- 
tion.   Such  an  interpretation  cannot  be  put  upon  them 
without  introducing:  other  words  not  found  in  the  will.     It 
will  be  said,  on  the  other  side,  that  if  the  legacies  are  to 
^  considered  as  a  charge  on  all  the  estates,  they  must  be 
subordinate  to  the  annuities.    That  is  doubtful ;  but,  even 
if  80,  it  would  not  affect  their  character  as  charges  on  the 
real  estate.     The  words,  "  all  my  estates,"  must  have  their 
oataral  meaning,  and  be  treated  as  comprehending  all  the 
testator's  estate  and  his  interests  therein,  whether  speci- 
fically devised  or  not.     The  testator  has   but  one  estate, 

I 

(h)  P.  427.  («)  H  Clark  &  F.  491. 

VOL  Yii.  M 
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that  of  Scartee/if  which  is  not  the  subject  of  a  specific 
devise.  If  the  words  he  has  nsed  are  not  to  have  their 
natural  meaning,  they  will  be  confined  in  their  applica- 
tion to  Scarteen,  which  never  could  have  been  intended ; 
they  must  have  their  natural  meaning,  and  must  equally 
apply  to  his  other  estates. 

Mr.  R.  Palmer  and  Mr.  Arthur  Hobhouse  for  the 
Respondents : 

Where  a  specific  gift  has  once  been  made,  as  is  the 
case  here,  it  cannot  be  revoked  except  by  a  clear  expre**- 
sion  of  intention.  To  throw  these  chaises  on  these  spe- 
cific gifts  would  be,  in  effect,  to  revoke  the  gifts.  General 
words  of  charge  will  not  be  sufficient  for  that  purpose. 
The  case  of  Spong  v.  Spong  is  decisive  of  the  present,  and 
it  cannot  be  distinguished,  and  will  not  be  overruled.  If 
every  part  of  the  property  here  is  charged,  then  the  furni- 
ture and  plate,  expressly  given  to  the  wife,  must  be  taken, 
for  all  must  be  exhausted  before  coming  on  the  real 
estate,  which  is  only  to  make  good  a  deficiency.  That 
would  be  in  effect  to  revoke  the  specific  gift  to  the  wife. 
Such  was  certainly  not  the  intention  of  the  testator.  The 
general  rule  is,  that  where  there  is  a  specific  legacy  of 
personalty  or  devise  of  land,  the  land  and  personalty 
must  be  applied  rateably  in  payment  of  specialty  debts : 
Long  V.  Shi/rt  (j),  Tombs  v.  Roch{k);  but  that  will  not 
make  the  land  subject  to  pecuniary  l^acies.  It  has  been 
said  here,  that  Spong  v.  Spong  is  only  to  be  understood 
because  there  is  a  specific  charge  of  a  particular  thing  on 
a  particular  estate,  and  that  it  goes  entirely  on  the  inten- 
tion shown  in  that  particular  will.  But  that  is  die  case 
here,  for  Ballincolig,  Killalohy  and  Kilpatrick   are  ex- 


(J)  1  P.  Wms.  403. 


{k)  2  CoU.  Ch.  C,  490. 
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|>i'^C88ly  charged  with  particular  annuities.  Where  they  are 
it  so  expressly  charged  they  cannot  be  made  liable.  The 
one  observation  applies  to  the  Berwick-street  and  Cove^ 
f^weet  estates.  The  residuary  property  is  that  alone  which 
Le  testator  intended  should  sustain  diminution.  Every 
I^^gacy  is  to  sink  into  that,  and  it  is  that  alone  which 
"^Ise  testator  meant  by  the  words  ''  real  and  personal  estate." 
*X^liis  is  like  the  case  of  Hedges  v.  Blicke{l)  before  the 
'Ords  Justices  a  few  days  ago.  There  the  testator  directed 
executors  to  pay  to  each  of  his  five  daughters  400  /. 
^  year  for  life ;  and  after  the  death  of  any  one,  her  chil- 
^ijeo  were  to  have  their  parent's  share ;  and  if  any  of  the 
^Laughters  should.die  without  issue,  the  share  was  to  sink 
uito  the  residue*  There  the  Lords  Justices  held,  over- 
xmling  Blewitt  v.  Roberts  (m),  and  acting  on  Stokes  v. 
-fieroii  (n),  that  the  annuities  created  were  perpetual  an- 
niities,  and  .not  merely  life  annuities  (o).  The  absurdity 
of  a  different  construction  in  the  present  case  is  shown  by 
this:  the  testator  gives  the  fiairm  and  lands  of  Ballyna- 
ndagky  which  was  a  gift  of  a  chattel  interest,  to  Robert^ 
mid  also  a  sum  of  500/.,  which  is  expressly  given  because 
the  iarm  was  only  a  leasehold.  The  argument  on  the 
^r  side  would  make  the  farm,  farming  stock,  and 
vtensils  liable  to  be  taken  away  to  pay  the  500/.  No 
such  intention  can  be  attributed  to  the  testator.  If  there 
wte  a  deficiency,  the  other  words  of  the  will  show  that  it 
is  to  be  made  up  out  of  the  residue. 
The  authorities  do  not  support  the  argument  on  the 
other  side.  Hanby  v.  Roberts  only  illustrates  the  dif- 
ference between  a  specific  gift  of  the  entirety  and  a  specific 

(^  27  Uw  Jonm.  N.  S.  Ch.         (n)  12  Clark  &  F.  16L 
'^^'  (o)See  also  Mansergh  v.  Camp* 

(n)  no  Sim.  491  ;   1  Cr.  &      heU,  27  Law  J.  N.  S.  Ch.  709. 
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gift  of  tlie  residue  of  real  estate.  The  cases  before  1 
Alvanleif  went  to  the  same  point.  In  Joy  v.  Campbell 
Lord  Redesdale  held  that  a  specific  devise  or  a  spe 
legatee  was  not  to  contribute  to  make  up  a  pecur 
legacy,  except  upon  an  intention  clearly  expressed  to 
effect. 

That  was  the  rule  followed  in  Kightley  v.  Kightley 
and  in  Birmingham  v.  Kirtvan  (r).  In  the  former  it 
held  that  a  direction,  "  that  all  my  legal  debts,  and  lega 
and  funeral  expenses  shall  be  fully  paid,''  was  not  suffit 
to  charge  the  legacies  on  real  estate  specifically  dev 
for  that  such  an  intent  was  not  there  clearly  expres 
in  the  latter  the  testator  devised  his  freehold  land 
trustees,  to  permit  his  wife  to  hold  the  same  for  her  li 
a  certain  rent,  and  he  devised  the  residue  of  the  said  1 
"subject  to  the  payment  of  his  debts  and  legacie 
aforesaid,  to  tlie  use  of  •/".  B.  for  life,  remainder  to  JV 
his  heirs,  &c.'* :  it  was  held,  that  the  charge  did  not  8 
tlie  life  interest  of  the  wife.  There  is  no  real  distini 
between  Spong  v.  Spong  and  the  present  case ;  but  t 
authorities  show,  that  even  if  that  case  had  never  1 
determined,  the  principles  of  legal  reasoning  there 
forward  by  Lord  Manners  would  be  decisive  in  favoi 
these  Respondents.  Mirehouse  v.  Scaife  (s)  introduce 
doubt  as  to  Spong  v.  Spong,  but  only  shows  tl)at  it  wai 
applicable  to  the  particular  case  which  was  then  u 
Lord  Cot  ten/tarn^  &  consideration.  His  Lordship,  s( 
from  doubting  the  authority  of  Spong  v.  Spong ^  was  n 
inclined,  in  Creed  v.  Creed  {t),  to  press  it  beyonc 
natural  limits.     Though  Lord  St,  Leonards,  in  his  1 


(/>)  1  Sch.  &  Lef.  331),  more 
fully  reported  from  MS.  of  Mr. 
Beatty,  in  a  note  to  Spong  v. 
Spong,  SBli,  N.  S.  111. 


(q)  2  Ves.  J.  328. 
(r)  2  Sch.  &  Lef.  444. 
(s)  2  Myl.  &  Cr.  095. 
(0  II  Clark  &  F.49l,fi 
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on  the  "  Law  of  Property,"  examines  Spotig  v.  Spongy  he        1858. 
does  not  intimate  his  dissent  from  it  (u) ;  and  in  Barry  v.       Conron 
^arding  (»),  his  Lordship,  after  correcting  Mr.  Bl/gh's      Oonron 
port  of  Spong  ▼.  Spong,  adopts  that  case,  and  says, "  Tliere    and  others, 
no  siich  rule  as  that  m  no  case  can  a  specific  legacy  be 
oliarged  with  a  pecmiiary  legacy ;  but  I  agree  that  specific 
legacies  are  not  to  be  so  charged,  except  where  a  clear  and 
distinct  intention  appears."     It  is  a  plain  rule  of  construc- 
tion, that  mere  general  words  will  not  have  an  effect  at 
variance  with  clear  intention  expressed  in  a  former  part  of 
the  same  instrument :   Torre  v.  Browne  (m?),  Johnson  v.  Tel- 
f(ird{x)y  and  Allen  v.  AndersoM  (y) ;  and  this  doctrine  i^ 
well  illustrated  in  Pomfret  v.  Perrivg  {z).     On  authority, 
therefore,  as  well  as  principle,  the  decision  here  is  correct. 

Sir  R.  Beihellj  in  reply : 

The  words,  "  all  my  estates,"  are  so  comprehensive  tliat 
no  estate,  of  whatever  kind,  possessed  by  the  testator  can 
escape  from  the  operation  of  them.  The  use  of  those 
words  sufficiently  expresses  what  was  his  real  intention. 
It  is  not  contended  that  they  revoke  the  preceding  devise, 
but  they  must  be  construed  as  accompanying  and  quali- 
fying it,  although  it  may  be  observed  that  if  there  are  two 
devises  in  a  will  differing  from  each  other,  the  latter  must 
prevail,  and  here  the  words  creating  this  charge  occur  in 
the  latter  part  of  the  wrill.  Real  estates  are  not  generally 
the  funds  for  the  payment  of  legacies,  but  may  be  made  so 
hy  the  peculiar  words  of  the  will.  They  are  made  so  here. 
The  case  of  Spong  v.  Spong  does  not  govern  the  present, 
ibr  there  the  question  was  as  to  the  intention  expressed 

(tt)  Law  of  Property,  422  ei  {x)  1  Russ.  &  Myl.  244. 

»?  (^)  5  Hare,  163. 

(p)  1  Jo.  &  Lat.  475,  496.  {z)  5  De  G.  M.  &  Gord.  776. 
(»)  5  H.  L.  Caa.  565,  670. 
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in  the  will,  and  the  intention  to  create  the  charge  was  held 
not  to  have  been  sufficiently  expressed ;  the  words  of  the 
two  wills  are  entirely  different.  Where  a  charge  of 
legacies  does  exist,  it  must  be  treated  as  a  substantive 
devise.  Where  there  is  a  charge  by  the  testator  upon  all 
his  estates  for  payment  of  his  debts,  the  devisee  of  a  par- 
ticular estate  must  take  subject  to  that  charge :  Clark  v. 
Setbell{a).  As  between  the  parties  here,  this  devise  of 
legacies  is  equivalent  to  a  charge  of  debts.  In  Rowley  v. 
Flyton  {b)y  a  testator  charged  all  his  estates  with  payment 
of  his  debts,  and  made  his  son  residuary  devisee;  he 
afterwards  bought  other  estates,  which  he  made  the  sub- 
ject  of  a  devise  to  his  son  in  a  codicil.  The  codicil  veas 
held  to  be  a  republication  of  the  will,  and  the  after  pur- 
chased estates  were  held  to  be  charged.  There  is  no 
doubt  as  to  the  rule  stated  by  Lord  St.  Leonards  in  Barry 
V.  Harding  (c) ;  but  it  does  not  apply  here. 

The  Lord  Chancellor  (Lord  Chelmsford),  after  stating 
the  case,  said : 

It  was  contended  on  the  part  of  the  Appellant,  that  the 
general  words  of  charge  in  the  will,  "  I  hereby  charge 
and  encumber  ail  my  real  and  chattel  estates,"  and  in 
the  codicil,  **  I  charge  and  encumber  all  my  estates  of 
every  description,"  manifested  so  clear  and  decided  an 
intention  to  give  a  priority  to  these  pecuniary  legacies  over 
the  annuities  and  specific  bequests  and  devises  in  the  will, 
as  to  leave  no  other  duty  to  a  court  of  construction  than  to 
obey  implicitly  what  the  testator  has  so  distinctly  declared. 
And  it  was  also  contended  that  the  Lord  Chancellor  of 
Ireland  had  miscarried  in  his  judgment  by  following  impli- 
citly the  false  lights  held  out  to  him  by  the  reasonings 


(a)  3Atk.  101. 
(6)  2Mer.  128. 


(c)  1  Jo.  &  Lat.  475,  496. 
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which  led  this  House  to  its  decision  in  the  case  of  Spong 
y.  Spong  {d).  It  was  evident,  from  the  learned  counsel 
for  the  Appellant  directing  the  whole  force  of  his  argu- 
ment against  this  case,  that  he  felt  it  necessary  to  remove 
H  out  of  his  way  before  he  could  hope  to  succeed  in 
obtaiiuDg  a  revisal  of  the  decree. 

It  will  be  right,  therefore,  to  consider  the  case  of  Spang 
T.  Spong  with  some  attention,  in  order  to  ascertain  what 
were  the  grounds  of  the  decision,  and  whether  it  can  be 
successfully  distinguished  from  the  present  case.    Tliere  is 
a  very  close  resemblance  between  many  of  the  bequests  and 
devises  in  the  wills  in  J^!}ang  v.  Spong  and  in  this  case. 
In  both  there  is  a  bequest  to  the  wife  of  the  household 
fiimiture,  wines,  movables,  and  other  effects,  and  also  of 
an  annuity,  and  in  both  there  is  a  devise  to  the  son  of  cer- 
tain lands  charged  with  the  payment  of  annuities,  and  also 
3  residuary  devise  to  him  of  all  the  real  and  personal 
estate.    And  the  terms  in  which  the  legacies  are  charged 
iipon  the  real  and  personal  estate  are  equally  general  in 
l>oth  cases,  the   addition   of  the  words  "all"  and  "of 
«very  description"  in  this  will  making  no  substantial  dif- 
ference in  the  extent  of  the  property  described.     Such  was 
the  opinion  of  Chief  Baron  Alexander,  who,  in  originally 
deciding  that  case,  said,  "  The  natural  effect  of  the  words 
Seems  quite  plain;  it  has  nothing  doubtful  or  equivocal. 
Here  is  no  limitation,  no  exception,  no  exclusion  of  any 
particular  lands.     It  is  the  same  as  if  he  had  said,  *  all 
ttiy  real  and  personal  estate.'  "     Upon  this  ground  he  de- 
cided that  he  could  see  no  difference  in  the  will  between 
the  specific  and  the  residuary  devise,  and  that  both  were 
chargeable  with  the  legacies.     He  was  perplexed  with  the 
l^cy  of  the  furniture  to  the  wife ;  and  hardly  knowing 
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1S59.         how  to  deal  with  it  so  as  to  render  the  intention  of  the 
iUmvov       testator  consistent,  he  says,  "  The  whole  effect  of  the  pro- 
Onswon       vision  is  so  extraordinary,  that  I  cannot  help  suspecting 
md  othen.    that  a  provision  attended  by  these  consequences  was  intro- 
duced by  mistake,  or  that  by  mistake  some  words  have 
been  omitted."    llie  difficulty  of  reconciling  the  provisions 
of  the  will  upon  the  construction  which  the  Chief  Baron 
proceeded  upon  m'ght  have  led  us  to  anticipate  that  other 
minds  might  find  in  these  conflicting  and  irreconcilable 
intentions  the  necessity  for  a  different  construction  firom 
that  which  he  adopted.     And  accordingly  Lord  Manners, 
who  advised  your  Lordships  in  the  case  of  Sponff  v.  Spong, 
arrived    at  a   totally    different    conclusion ;     and,    upon 
grounds  which  can  be  satisfactorily  sustained  by  reason- 
ing, held  that  the  lands  specifically  devised  were  not  liable 
to  the  payment  of  the  legacies.     He  says  («),  "  I  think 
there  is  a  marked  and  obvious  distinction  between  pro- 
perty specifically  devised,  and  real  estate  which  passes 
under  a  residuary  clause.     In  the  first  case,  a  testator,  by 
specifically  devising  or  specifically  bequeathing  any  part 
of  his  property,   intends,  as  between  the  objects  of  his 
bounty,    to  separate    that    part    of    his    property    from 
the    rest,    and    that  it  should    not  be   subjected   to   the 
provisions  and    operation   of   his    will     Whereas,  in    a 
residuary  devise,  as  in  the  present  case,  it  is  quite  the 
reverse.     The  devisee  must  take  it  subject  to  all  the  pro- 
visions  and  encumbrances  charged    upon    the  land.     In 
the  one  case  the  devisee  takes  the  specific  thing  devised, 
in  the  other  case  the  residuary  devisee  takes  such  part  of 
the   real    property  as   shall  remain    after   satisfying  the 
charges  and  encumbrances  affecting  the  real  estate.     The 
cases  therefore  appear  to  me  most  materially  different.     By 

{c)  3  Bligii'a  N.  S.  105. 
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the  general  rule,  a  s])ecific  devisee  or  specific  legatee  shall 
i^ot  contribute  to  make  good  a  pecuniary  legacy,  but  there 
can  be  no  such  rule  applicable  to  a  residue.     A  residue  of 
a  real  estate  is  so  far  specific  that  it  must  be  in  the  posses- 
sion or  in  the  power  of  the  testator  to  devise  it  at  the  time 
of  making  his  will»  and  upon  the  lapse  of  any  specific 
devise  it  will  not  fall  into  the  residue ;  but  in  other  respects 
it  is  merely  residue,  and  this  is  its  character."     Farther 
on  he  says,  *•  With  respect  to  the  case  of  Campbell  v.  Jioy, 
which  was  supposed  to  be  a  decision  upon  the  point,  in 
that  case  there  does  not  appear  to  be  an  express  charge,  so 
as  to  amount  completely  and  entirely  to  an  authority  upon 
the  point ;  but  I  have  inquired  of  Lord  Redesdale  what  we 
ftre  to  understand  by  his  stating  in  that   case,  'that  it 
^ould  be  understood  by  counsel,  that  it  would  be  contrary 
^  principle  to  charae  a  specific  part  of  an  estate  called 
^hume  with  the  payment  of  legacies.'    His  answer  was, 
^Hat  what  he  meant  by  its  being  against  principle  was,  that 
^t  was  an  established  rule  of  the  Court  that  a  specific 
devisee  or  a  specific  legatee  was  not  to  contribute  to  make 
'^p  a  pecimiary  legacy ;  and  that  that  is  what  he  meant  to 
l^y  down  in  that  case.     Now  if  the  testator  had  intended 
^o  prefer  the  pecuniary  legatee  to  the  specific  devisee  or 
Specific  legatee,  and  had,  by  his  will,  expressed  that  inten- 
taon,  or  if  that  intention  must  be  necessarily  impUed  from 
tlie  context  of  the  will,  there  is  no  doubt  the  Court  would 
have  given  effect  to   that   intention,   and  have   decided 
accordingly.     But   the   rule   of  construction,   when    this 
intention  is  not  expressed,  is,  that  the  pecuniary  legatee 
cannot  resort  to  property  that  is  specifically  disposed  of. 
Iliat  was  the  opinion  of  Lord  Eldon  in  tliis  case,  and  it 
^as  the  opinion  of  Lord  Redesdale,  in  which  I  perfectly 
concur,  having  had  the  advantage  of  hearing  all  the  argu- 
'^ents  upon  the  subject." 

My  Lords,  the  principle  which  I   collect  from  that  case 
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iSy  that  where  there  is  a  specific  legacy  or  devise  once  given 
in  a  willy  the  presumption  is  that  it  is  the  intention  of  the  tes- 
tator that  the  legatee  or  devisee  should  have  it  as  it  is  given, 
in  its  integrity,  and  without  derogation,  and  that  a  general 
charge,  which  in  terms  may  comprehend  the  specific  be- 
quest or  devise,  is  not  sufficient  of  itself  to  show  an  intention 
to  take  it  away  again.  It  is  unnecessary  to  go  back  to  the 
cases  prior  to  Spong  v.  Spang.  Notwithstanding  the  strong 
observations  which  have  been  made  upon  the  reasoning  on 
which  it  proceeded,!  am  not  aware  that  it  has  ever  been 
questioned,  or  the  propriety  of  the  conclusion,  to  which 
the  House  was  conducted  by  Lord  MannerSy  ever  doubted. 
My  noble  and  learned  friend.  Lord  St.  Leonards,  who,  in 
his  treatise  on  the  ^'  Law  of  Property  as  administered  by 
the  House  of  Lords,"  has  freely  canvassed  the  decisions 
of  your  Lordships'  House,  and  who  argued  for  tlie  party 
who  was  ultimately  successful  in  Spong  v.  Spang,  has 
stated  that  case,  and  the  arguments  on  both  sides,  without 
expressing  any  disapprobation  of  the  decision.  In  the 
cases  also  of  Young  v.  Hassard  (/),  and  Barry  v.  Hard- 
ing (g)y  he  treated  Spong  v.  Spang  as  an  authority  which 
rested  upon  satisfactory  grounds;  and,  in  the  latter  case, 
he  says,  "  the  case  very  much  turned  on  the  gift  of  the 
residue  of  the  real  and  personal  estate  to  Thomas  Spong,^ 
If  any  observations  to  the  disparagement  of  this  authority 
are  supposed  to  have  proceeded  from  Lord  Coitenham  in 
the  case  of  Mirehonse  v,  Scaife{h),  they  are  in  some  de- 
gree weakened  by  his  inaccuracy  as  to  the  nature  of  the 
case.  And  the  objection  which  he  makes  to  the  dictum 
of  Lord  Manners,  if  it  was  intended  to  apply  to  a  case  of 
marshalling  assets,  fails  altogether,  as  it  is  clear  that  it  had 
a  totally  different  application.     At  all  events,  in  Creed  v. 


(/)  I  Jo.  &  Lat.  460. 
0/)  Id.  475. 


(/*)  2  Myl.  &  Cra.  704. 
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Creed{i)y  Lord  CoUenham  showed  no  indisposition  to 
follow  Spowg  V.  Sponfff  and  even  perhaps  to  go  beyond  iU 
I  have  thought  it  right  to  eoter  so  much  at  length  into 
an  examination  of  this  case  on  accoiml  of  its  having  been 
8o  seriously  assailed  in  the  argument  at  your  Lordships' 
bar,  for  it  is  of  little  value  as  a  decision  between  the  partaaa^ 
if  the  reasoning  upon  which  it  proceeded  cannot  be  justi« 
fied  and  made  useful  for  general  application. 

Taming,  then,  from  the  consideration  of  the  authority 
on  which  the  Lord  Chancellor  of  Ireland  is  said  to  hare 
founded  his  judgment  in  this  case,  to  the  will  in  question, 
&re  there  to  be  discovered  such  clear  indications  of  inten- 
tion as  will  enable  your  Lordships  to  arrive  at  a  satisfac- 
tory conclusion  whether  the  testator  meant  to  charge  the 
property  specifically  devised  and  bequeathed  with  the  pecu- 
KUary  l^acies  or  not  ?    Of  course  the  construction  is  to  be 
ii^Uide,  not  upon  isolated  passages,  but  upon  the  whole 
'^^    The  words  of  charge  are  as  general  and  compre- 
hensive as  possible,  and   embrace  every  description  of 
]^ix)perty;  and  yet  it  is  evident,  from  other  parts  of  the 
^^ill,  that  this  could  not  have  been  the  intention  of  the 
^^^^tator.    llie  term  of  99  years,  for  instance,  which  he 
l^ad  so  studiously  and  carefully  created  for  the  purpose  of 
I>siying  the  annuity  to  his  "  dearly  beloved  wife,"  for  her 
Support  and  maintenance,  would  have  to  bear  the  burthen 
of  these  legacies,  as  would  the  bequest  of  the  household 
fvimiture,  plate,  linen,  china,  glass,  and  other  household 
^oods,  with  which  the  Chief  Baron  found  it  so  difficult  to 
deal  in  Spong  v.  Spong.    Nor  do  I  think  it  unimportant,  as 
ii^cative  of  intention,  that  all  the  bequests  to  his  children, 
upon  the  failure  of  persons  entitled  to  them,  are  directed  to 
sink  into  and  form  part  of  his  residuary  property,"  words 
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which  seem  to  point  to  the  source  from  which  they  wei 
to  spring.  I  consider,  also,  that  the  bequest  to  his  soi 
Mobert,  is  an  important  circumstance  in  ascertaining  h 
intention.  It  seems  evident  that  he  meant  to  bestow  h 
bounty  equally  on  his  sons,  Robert,  Edmonds  Arthur^  an 
Philip y  and  giving  to  the  last  three  1,000  /.  each,  he  leave 
to  liobtrt  the  farm  and  lands  of  BallynameUighy  and  tl 
sum  of  500/.  sterling  in  addition,  evidently  considerin 
that  the  farm,  with  the  pecuniaiy  legacy  together,  woul 
place  him  on  an  equality  with  his  brothers.  But  thei 
according  to  the  construction  contended  for,  no  sooner  bs 
he  made  this  equal  distribution  of  his  bounty  than  b 
charges  the  farm  with  all  the  legacies,  and  Roberfs  ow 
legacy  amongst  the  rest,  which  would  at  once  defeat  h; 
purpose,  and  reduce  Robert  much  below  the  others. 

It  was  suggested  in  the  course  of  the  argument  thj 
Spong  V.  Spong  might  be  supported  upon  a  reasonab 
ground,  on  account  of  the  property  specifically  devise 
being  charged  with  particular  annuities  and  legacies,  ar 
it  was  also  said  tliat  it  might  well  be  held  that  the  remaii 
ing  legacies  were  not  chargeable  upon  it,  on  the  prii 
ciple  of  Expressio  unius  est  eaclusio  alt  riits.  But  if  th 
was  the  ground  of  the  decision  in  Spovg  v.  Spong,  tl 
same  circumstance  is  to  be  found  here,  as  the  lands 
JBallincolig,  Killaiohy,  and  Kilpatrick  are  expressly  stat< 
to  be  "  charged  and  chargeable  with  the  said  annuities  • 
yearly  rent-charges."  In  short,  there  is  scarcely  any  d; 
ference  between  the  two  cases,  except  the  power  which 
contained  in  the  codicil  in  this  case,  for  the  executors  ai 
legatees  to  distrain  upon  any  part  or  parts  of  his  esta 
and  property  of  every  description  for  the  payment  of  tl 
interest  on  the  legacies  given  by  this  codicil.  I  do  d 
think  that  this  power  of  distress  to  enforce  the  payment 
the  interest  carries  the  case  away  from  Spong  v.  Spoj 
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from  which  I  am  unable  to  distinguish  it.  And,  looking  at 
the  whole  tenor  of  the  will,  I  can  find  no  proof  of  intention 
sufficiently  strong  to  counteract  the  presumption  that  spe- 
cific devises  and  bequests  are  intended  to  be  given  as  they 
are  expressed,  and  are  not  to  be  subject  to  the  influence  of 
mere  general  words  of  chaise ;  and  I  have  no  difficulty, 
therefore,  in  giving  a  meaning  to  the  charge  in  the  will  and 
codicil,  which  will  confine  it  to  the  residuary  estate,  real 
and  personal 

This  view  of  the  extent  of  the  charge  of  the  legacies 
upon  the  testator's  property  disposes  of  the  whole  case ; 
for,  although  some  questions  have  been  raised  as  to  the 
payment,  by  the  executors,  of  the  legacies  to  other  lega- 
tees, leaving  the  Appellant's  legacies  unpaid,  whatever 
opinion  may  be  entertained  of  the  Appellant's  rights  in  this 
respect,  they  cannot  be  the  subject  of -determination  in  the 
present  suit.  This  is^  not  an  administration  suit,  but  a  bill 
filed  by  Chrisiopher  for  the  purpose  of  having  a  declara- 
tion that  his  annuity  was  well  charged  upon  the  lands ;  and 
although  he  prays  for  an  account  to  be  taken,  amongst  other 
things,  of  the  legacies  and  of  the  parts  thereof  charged  upon 
the  lands,  yet  it  is  merely  with  reference  to  his  annuity, 
and  nothing  else.  The  Lord  Chancellor  of  Ireland  was 
(pite  right  in  decreeing  that  the  proceedings  taken  and 
had  in  the  cause  should  not  prejudice  or  affect  the  rights 
of  the  Appellant,  or  of  the  other  unpaid  legatees,  to  insti- 
tute any  other  suit  or  proceeding  they  might  respectively 
he  advised  for  payment  of  their  legacies.  This  payment 
could  not  be  enforced  in  the  present  suit,  and  therefore  the 
objections  to  the  decree  upon  the  minor  grounds  entirely 
fail;  I  recommend,  therefore,  that  the  decrees  should  be 
affirmed,  with  costs. 
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Lord  Cranworth: 

My  Lordsy  I  have  very  little  to  add  to  what  has  just 
fallen  from  my  noble  and  learned  friend.  The  truth  is,  that 
this  appeal  could  only  be  sustained  if  the  Appellant  could 
successfiiUy  impeach  the  decision  of  this  House  in  the  case 
of  Spong  y.  Spongy  for,  in  principle,  this  case  is  undistin- 
guishable  from  that.  Now  1  am  not  only  of  opinion  that  it 
would  be  very  unsafe,  as  a  general  rule,  for  us  to  depart  from 
a  decision  which  has  been  deliberately  pronounced  in  this 
House,  unless  some  substantial  distinction  between  it  and 
the  case  under  consideration  could  be  established,  but  I 
go  beyond  that,  and  I  say,  that  if  the  case  of  Spang  v. 
Spong  had  never  been  decided,  I  think  that  the  principle 
upon  which  it  was  decided  is  a  perfectly  correct  principle, 
and  ought  to  be  established  in  this  case,  even  if  there  had 
not  been  that  authority  to  go  upon. 

The  true  rule  which  1  consider  to  be  deducible  from  the 
case  of  Spong  v.  Spong  is  that  a  mere  charge  of  l^acies 
on  the  real  and  personal  estate  (and  ^*  on  all  the  real  and 
personal  estate*'  must  mean  exactly  the  same  thing)  does  not 
of  itself  create  a  charge  on  any  specific  devise  or  bequest* 
I  think  that  the  rule  is  a  very  reasonable  one,  and  is 
likely  to  be,  in  general,  conformable  to  the  intentions  of 
testators.  When  any  specific  thing  is  given,  it  must  be,  in 
general,  understood  that  the  devisee  is  meant  to  take  it  in 
its  integrity.  No  one  would  question  this  in  the  case  of 
the  bequest  of  a  chattel,  a  horse,  for  instance,  a  watch,  a 
picture,  and  so,  I  think,  as  to  a  house  or  a  farm.  A  gene* 
ral  charge  ^'  on  all  my  real  and  personal  estate"  must  be 
read  as  a  charge  on  all  which  I  have  not  otherwise  disposed 
of.  And  probably  no  violence  is  done  to  the  language,  for 
tlie  testator  may  not  consider  what  he  has  already  devised 
or  bequeathed  as  properly  coming  under  the  description 
of  part  of  "  my  estate."    The  question  must  always  be  one 
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of  intention^  but  the  rule  is,  that  the  presumption  is  against 
an  intention  to  charge  lands  specifically  devised^  and  that  a 
mere  charge  **  on  all  my  lands"  is  not  suflBcient  to  rebut 
that  presumption. 

This  rule  was  not  established  by  any  means  for  the  first 
time  in  Spang  v.  Spong.     I  consider  it  to  have  been  clearly 
laid  down  as  law  by  Lord  RedesdaUf  or  to  have  been  inti- 
mated by  him  to  be,  in  his  opinion,  law,  in  the  case  of  Jog 
V.  Camphellf  which  was  referred  to  in  the  argument    That 
passage  in  Lord  Redesdales  judgment,  which  is  remarked 
upon  by  Lord  St.  Leonards^  in  the  case  referred  to  by  my 
noble  and  learned  friend,  of  Barry  v.  Harding^  is,  I  think, 
properly  corrected  by  a  reference  to  what  must  have  been 
the  expression  used  by  Lord  Redesdale,  according  to  what 
he  is  reported  by  Lord  Manners  to  have  stated,  when  com* 
municated  with  upon  the  subject  at  the  time  of  the  decision 
of  Uie  case  of  Spong  v.  Spong.     Lord  Redesda/e's  observa* 
tion  is  this:  *^  On  the  other  part  of  the  case,  the  funds 
for  paying  the  demands  are   only  the  property  passing 
binder  the  residuary  bequest,   after  the  specific  bequest 
U>    Thomas    Brown  (that  is,  the  specific  bequest  of  the 
tenement  in  Waring-streetj  and   of  a  life  interest  in  the 
T%ame).     It  is  attempted  in  the  subsequent  part  of  the 
Will  to  charge  this,  but  that  is  f^ainst  principle.     It  is 
%.  legacy  as  much  as  any  other,  and  it  cannot  be  con- 
^dered  that  the  testator  meant  to  give  that  specifically,  and 
yet  to  subject  it,  in  some  manner,  as  if  it  formed  part  of 
the  residue."      Now,  Lord  St.  Leonards  says  (which  is 
clearly  borne  out  by  the  explanation  of  Lord  Fedesdale,  as 
reported  by  Lord  Manners  in  the  case  of  Spong  v.  Spong), 
'^  (Clearly  what  Lord  RedesdcUe  said  was  this,  '  It  is  at- 
tempted firom  the  subsequent  part  of  the  will  to  say  that 
tlis  is  charged.'"     I  have  no  doubt  that  that  is  either 
■what  the  noble  and  learned  Lord  said,  or  what  he  must 
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owever,   was    done.      Then    the    result   was,  that  the 
Appellant,  not  being  a  party  to  the  suit,  brought  in  a 
laim  as  a  legatee,  thinking  that  as  a  legatee  he  had  a  claim 
gainst  the  real  estate.    The  Defendant  filed  a  discharge, 
fld  in  the  first  instance  he  reiterated  the  error  which  he 
lad  fallen  into  in  his  answer,  stating  that  the  legacies  were 
barged  upon  the  real  estate ;  but  afterwards  he  got  per- 
liflsion,  I  presume,  to  file  an  amended  discharge,   and 
lere  he  intimated  a  doubt  whether  what  he  had  stated 
eibre  was  correct      Upon  that  the  Master  made  his 
!port;  and  not  very  accurately,  according  to  our  notions 
r  proceeding,  took  upon  himself  to  report  that  the  legacies 
ere  well  charged  upon  the  real  estate ;  a  matter,  I  appre- 
end,  entirely  out  of  his  province.     Upon  that,  exceptions 
ere  taken  by,  amongst  other  persons,  the  present  Respon- 
ait,  Mr.  Hatton  Conron,  he  having  before  that  time 
und  out  the  error  into  which  all  parties  had  fallen  in  the 
igm  of  the  cause ;  and  there  was  an  order  of  the  Lord 
ianeellor  setting  the  matter  right,  allowing  that  excep- 
Hi,  and  saying,  in  truth,  everybody  has  been  in  error ; 
ere  is  no  charge  whatever  upon  the  real  estate,  so  far  as 
e  legacies  are  concerned.     Then  he  referred  it  back  to 
e  Master  to  review  his  report.     The  Master  did  review 
i  report  upon  matters  not  material  to  the  present  pur- 
se, because  they  chiefly  related  to  the  rights  of  the 
reral  defendants  entitled  to  the  real  estate,  or  charged 
on  the  real  estate  inter  se.     Upon  that  subsequent  report 
ming  in, the  Appellant  filed  his  exceptions,  the  fourth  being 
te  which  revived  the  question,  whether  this  was  a  charge 
xnthe  real  estate ;  and  also  raised  the  point,  that  if  it  was 
ot  a  charge  upon  the  real  estate,   still  he  had  rights, 
^canse  the  other  legatees  had  been  paid  in  full.    The 
^  Chancellor  upon  that  adhered,  as  he  would  naturally 
""ttc,  to  the  decision  which  he  had  very  correctly  made, 

▼OU  VII.  N 


I86a 

CoKBoir 
r. 

CONRON 

and  others. 


192 


CASES  IN  THE  HOUSE  OF  LORDS. 


1R5B. 
Con RON 

V, 
CONRON 

and  others. 


have  meanti  He  could  not  have  meant  to  lay  down  as  a 
general  proposition  that  it  was  not  competent  to  a  testator 
to  charge  property  which  he  had  specifically  bequeathed, 
but  merely  to  say,  that  it  was  so  little  in  conformity  with 
the  general  habits  of  testators,  that  that  was  not  to  be 
presumed. 

That  being  so,  the  question  is,  whether  here  there  is 
anything  to  raise  such  a  presumption.  Now,  so  far  from 
that  being  the  case,  I  think,  for  the  reasons  which  have 
been  pointed  out  by  my  noble  and  learned  friend  (I  shall 
not  go  over  them  again),  that  even  if  there  had  been  no 
such  general  rule  as  that  established  in  Spong  v.  Spong^ 
there  are  circumstances  here  which  show  that  there  was  no 
such  intention  to  create  a  general  charge  on  the  specific 
devise. 

Now,  with  regard  to  the  minor  points  which  were  raised 
chiefly  by  Mr.  Cole  in  argument,  they  have  also  been  dis- 
posed of  by  my  noble  and  learned  friend ;  and  it  is  not 
necessary  for  me  to  say  much  upon  the  subject.  It  was 
clearly  no  part  of  the  object  of  this  bill  to  obtain  the  ad- 
ministration of  the  testator's  estate;  In  fact,  the  Plaintifi^'s 
legacy  had  been  paid ;  and  supposing,  as  he  did,  that  the 
real  estate  was  liable  to  the  payment  of  legacies,  the  only 
object  which  he  had  was  to  see  that  the  legacies,  if  pos« 
sible,  should  be  paid  from  some  other  source,  in  order 
that  the  real  estate  might  not  be  affected  ;  and  with  that 
view  he  filed  his  bill.  But  both  the  Plaintiff  and  the 
Defendant  fell  into  the  common  error  of  supposing  that 
there  was  such  a  charge ;  and  I  must  observe  that,  having 
fallen  into  that  common  error,  they  not  imnaturally  led  the 
Court  of  Chancery  in  Ireland  into  a  similar  error;  be- 
cause it  was  obviously  wrong  in  the  original  decree  to 
direct  advertisements  for  creditors  and  legatees  to  come 
iui     There  was  no  reason  for  taking  such  a  course.    That, 
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bowe?er,  was    done.      Then    the    result  was,  that  the 
Appellant,  not  being  a  party  to  the  suit,  brought  in  a 
chim  as  a  legatee,  thinking  that  as  a  legatee  he  had  a  claim 
against  the  real  estate.    The  Defendant  filed  a  discharge, 
and  in  the  first  instance  he  reiterated  the  error  which  he 
kd  fidlen  into  in  his  answer,  stating  that  the  legacies  were 
cbaiged  upon  the  real  estate ;  but  afterwards  he  got  per- 
mission, I  presume,  to  file  an  amended  discharge,  and 
there  he  intimated  a  doubt  whether  what  he  had  stated 
beibre  was  correct     Upon  that  the  Master  made  his 
report;  and  not  very  accurately,  according  to  our  notions 
of  proceeding,  took  upon  himself  to  report  that  the  legacies 
were  well  charged  upon  the  real  estate ;  a  matter,  I  appre- 
l^nd,  entirely  out  of  his  province.     Upon  that,  exceptions 
were  taken  by,  amongst  other  persons,  the  present  Respon- 
deat, Mr.  Hatton  Conron,  he   having  before  that  time 
itmnd  out  the  error  into  which  all  parties  had  fallen  in  the 
origin  of  the  cause ;  and  there  was  an  order  of  the  Lord 
Clianeellar  setting  the  matter  right,  allowing  that  excep- 
tion, and  saying,  in  truth,  everybody  has  been  in  error ; 
there  is  no  charge  whatever  upon  the  real  estate,  so  far  as 
the  legacies  are  concerned.     Then  he  referred  it  back  to 
the  Master  to  review  his  report.     The  Master  did  review 
h«  report  upon  matters  not  material  to  the  present  pur- 
pose, because  they  chiefly  related  to  the  rights  of  the 
lereral  defendants  entitled  to  the  real  estate,  or  charged 
^foa  the  real  estate  inter  se.     Upon  that  subsequent  report 
coming  in,  the  Appellant  filed  his  exceptions,  the  fourth  being 
one  which  revived  the  question,  whether  this  was  a  charge 
qioo  the  real  estate ;  and  also  raised  the  point,  that  if  it  was 
■ot  a  charge  upon  the  real  estate,   still  he  had  rights, 
becftuse  the  other  legatees  had  been  paid  in  full.    The 
Lord  Chancellor  upon  that  adhered,  as  he  would  naturally 
adhere,  to  the  decision  which  he  had  very  correctly  made, 
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that  there  was  no  charge  upon  the  real  estate ;  and  then, 
with  reference  to  the  other  point,  very  properly  said, "  We 
have  nothing  to  do  with  it  in  this  suit;  this  is  not  a  suit 
for  the  payment  of  legacies  at  all."  Therefore  he  overruled 
the  exceptions,  with  costs,  with  a  rery  proper  declaration 
(not  perhaps  necessary,  but  very  convenient  to  prevent  all 
possible  dispute),  that  he  did  not  mean,  by  overruling  that 
exception,  to  prevent  the  present  Appellant  from  instituting 
any  suit  which  he  should  be  advised  to  mstitute  for  the 
purpose  of  getting  his  legacy  paid  out  of  the  personal 
estate,  to  effect  which  the  present  suit  was  quite  inade- 
quate! 

It  appears  to  me,  therefore,  that  the  order  of  the  Lord 
Chancellor  of  Ireland  was  perfectly  correct,  and  that  this 
appeal  has  been  most  needlessly  brought  before  your 
Lordships ;  and  I  quite  concur  with  my  noble  and  learned 
friend  that  it  ought  to  be  dismissed,  with  costs. 

Lords*  Journals,  July  30. 


The  Directors,  &c.,  of  the   Bristol 
and  Exeter  Railway    -        -        - 
Robert  Canning  Collins 


Appellants. 
Respondent. 
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At  the  Bath  Btation  of  the  Great  Western  Railway  Company  goo^^ 
were  received  for  the  purpose  of  being  forwarded  to  Tiir^ua^ 
The  line  of  that  company  ends  at  Bm/o/,  at  which  place  thelhie  -^ 
the  Bristol  and  Exeter  Company  begins.  The  goods  would  haTe  ^ 
be  put  on  a  third  railway  before  reaching  Torquay.  The  receL  -] 
not<5  given  at  Bath  was  thus  headed:  "To  the  Great  West^T 
Railway  Company  :  Receive  the  undermentioned  goods  on  t^  1 
conditions  stated  on  the  other  side.  To  be  imJt  to  Tcrquay  stati^i^J 
and  delivered  to  R,  C.  Collins^  consignee,  or  his  agent."  The  Gr^* 
Western  Company  received  the  carriage  money  for  the  whole  d&- 
taaee  from  Ba$h  to  Twrqnay,    On  the  arrival  of  the  good*  ^ 
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.,^3rutol  they  were  put  on  the  line  of  the  Bristol  and  Esuter  Com- 

'^mny,  where  they  were  destroyed  by  fire.    An  action  was  brought 

^nyninflf  this  latter  company  to  recover  compensation  for  the  loss  : 

r  ^u>y  That  the  contract  was  with  the  Great  Western  Company  alone, 

aaad  that  the  Bristol  and  Exeter  Company  was  not  liable. 

JR^n  a  rerdtct  for  the  Plidntiff  in  this  case,  a  rale  to  enter  a  nonsoit 

*^pras  obtained,  and  the  grounds  were  stated  to  be  ^  that  the  goods 

lost  or  damaged  were  received  and  carried  by  the  Defendants 

under  a  contract,  by  the  conditions  of  which  the  Defendants  were 

not  liable  for  loss  or  damage  by  fire."    A  judgment  was  given, 

*which  was  reTersed  in  the  Exchequer  Chamber,  and  the  case  was 

brought  up  to  this  House  : 

Hbld,  That  it  was  competent  to  the  Bristol  and  Exeter  Company  on 

the  hearing  of  the  case  here  to  discuss  the  question,  whether  any 

contract  whaterer  existed  as  between  itself  and  the  Plaintiff. 
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This  was  an  appeal  under  the  Common  Law  Pfocedure 
Act  of  1854.     On  the  dOth  October  1854,  Collins  brought 
an  action  against  the  Appellants  to  recover  the  value  of 
certain  goods  which,  while  on  their   railway,  were  de- 
stroyed by  fire.    The  first  count  of  the  declaration,  after 
alieging  that  the  Appellants  (the  Defendants  in  the  action) 
were  common  carriers  of  goods  for  hire,  stated  that  Collins 
delivered  to  them,  and  they  accepted  and  received  the 
same,  a  van  containing  goods,  to  be  conveyed  to  Torquai/, 
uid  there  delivered  to  Collins,  for  reward,  &c.    Breach, 
^  they  did  not  safely  convey  the  van  and  goods,  nor 
Bftfely  deliver  the  same.    There  were  several  other  counts, 
bat  they  are  not  material  to  be  considered.     The  Defend- 
ttits  jdeaded  not  guilty,  and  ten  other  pleas.     The  fifth 
^looe  need  be  noticed.    This  was,  in  substance,  that  before 
the  goods  were  delivered  to  the  DeFendants  it  was  agreed 
Wtween  the  PlaintiBT  and  the  Great  Western  Railway 
Company,  as  agent  for  the  Defendants,  that  the  reward  to 
^  paid  to  the  Defendants  for  the  conveyance  and  delivery 
of  the  goods  should  be  a  less  sum  than  the  reasonable 

N  2 


196 


CASES  IN  THE  HOUSE  OF  LORDS. 


1859. 


The 

DlRECTOBS, 

&c.,  of  the 

Bristol 

and 

ExSTER 

Bailwat 

V, 
CoLLDfS. 


reward  payable  to  the  Defendants  for  safely  conveying  snd 
delivering  the  same,  and  that  the  Plaintiff  should  pay,  and 
the  Defendants  accept,  such  less  sum,  in  consideratioQ  of 
the  special  terms  (among  other  things)  that  the  Defendants 
would  not  be  answerable  for  the  loss  of  or  damage  to  any 
goods  arising  from  fire,  and  that  the  loss  did  arise  from 
fire. 

Issue  being  joined  on  these  pleas,  the  cause  was  tried 
before  Mr.  Justice  Williams^  at  the  Somerset  assizes,  in 
August  1B55,  when  it  appeared  that  Collins  veas  a  carrier, 
residing  at  Bath^  and  delivered  at  the  station  of  the  Great 
Western  Railway  Company  there,  a  van  load  of  fumitnre, 
to  be  conveyed  to  Torquay,  on  which  occasion  he  signed 
a  receipt  note,  headed  "  Bath  Station,  7  August  1853," 
and  nihich  went  on  with  these  words,   "To  the  Great 
Western  Railway  Company :  Receive  the  undermentioned 
goods  on  the  conditions  stated  on  the  other  side.   To  be  sent 
to  Torquay  station,  and  delivered  to  R.  C  Collhis,  consignee, 
or  his  agent **    The  receipt  note  then  contained  the  sender's 
declaration  of  the  nature  of  the  goods  and  their  weight,  and  a 
classification  of  them.    Then  followed  in  a  line,  "  Received 
the  above-mentioned  goods  in  good  order  and  condition. 
Wm.   Spencer^    consignee."      Then    followed    a   tabular 
arrangement  of  the  classification  of  the  goods  and  of  the 
company's  charges.     On  the  back  of  this  note  were  1^ 
"  Conditions,"  headed  thus :  "  The  Great  Western  Railway 
Company  give  public  notice  that  they  will  not  be  an8we^ 
able,&c."  The  4th,  7th,  10th  and  13th  of  these  conditions  aic 
alone  material.    The  4th  wds :  **  They  will  not  be  answer- 
able for  the  loss  of,  or  damage  to,  any  goods  arising  from 
fire,"  &c.  &c.    The  7th,  10th,  and  13th  conditions  were  :— 
7.  **  That  all  goods  addressed  to  places  within  the  limits 
of  the  company's  local  regulations,  for  delivery  of  goods 
from  the  different  stations  on  the  railway,  respecting  which 


M  goou9  ironi  me  ainereni  siauons  oa  toe  railway, 
?clin}r  which  no  directions  to  the  contrary  shall 
1  received  previous  to  arrival  at  the  atation,  will 
ded  to  their  destination  by  public  carrier  or  other- 
opportunity  may  otier;  or  they  will,  at  the  dig- 
f  the  company  by  whom  they  may  have  been 
be  suffered  to  remain  on  the  company's  premises, 
led  in  shed  or  warehouee,  if  there  be  convenience 
ing  the  eame  pending  communicaUon  with  the 
a,  at  the  risk  of  the  owners,  as  referred  to  in 
>.  4;  but  that  the  chaises  of  such  carrier  will  be 
those  of  the  company,  and  the  delivery  of  the 
the  company  will  be  considered  as  complete,  and 
Dsibility  of  the  company  will  be  considered  to 
led  when  such  carriers  shall  have  received  the 
further  conveyance.  And  the  company  hereby 
e,  that  any  money  which  may  be  received  by 
payments  for  the  conveyance  of  goods  by  other 
eyond  their  said  limits  will  be  so  received  only 
mvenieoce  of  the  consignors,  for  the  purpose  of 
1  to  such  other  carrierst  and  will  not  be  received 
!e  made  by  the  company  upon  the  goods  in  the 
)f  carriers  beyond  the  extent  of  their  own  rail- 
the  company  hereby  further  give  notice,  that 

fMit  hf  rBBnnnoihlp  Fnr  mw  Inaa   Aomarra    nr  liMon- 
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entrusted  to  them,  they  wiU  only  agree  to  cany  them  sul 
ject  to  the  above  conditionsy  and  to  all  other  the  rules  an 
regulations  of  the  said  company." 

It  was  proved  that  it  was  the  custom  of  the  Defoidan 
to  receive  traffic,  as  the  next  carriers,  from  the  Gre 
Western  RaUway  Company,  and  to  forward  it  on,  receivii 
for  doing  so  a  mileage  proportion  for  the  carriage  of  ti 
same. 

On  the  goods  arriving  at  Bristol,  which  is  the  termini 
of  the  Great  Western  Railway  line,  they  were  handed  ov< 
to  the  Defendants'  company,  whose  line  begins  at  JBrisi 
and  ends  at  Exeter,  where  it  is  joined  by  the  line 
another  company,  the  South  Devon  Railway,  which  rui 
on  to  Torquay.  The  goods  were  carried  on  the  same  tnw 
as  before,  and  were  under  the  care  of  the  same  guard,  1 
being  in  the  service  of  the  Great  Western  Railway  Coi 
pany.  They  were  placed  for  the  night  on  a  siding,  in  \ 
open  shed  of  the  Defendants'  company,  where  they  we 
destroyed  by  fire. 

The  Defendants  contended  that  the  "  Conditions "  e 
empted  them  from  liability ;  the  Plaintiff  insisted  that  the 
conditions  applied  only  to  the  Great  Western  Railw 
Company;  the  learned  Judge  left  to  the  jury  the  questi 
of  fact,  whether  the  Defendants  had  been  guilty  of  neg 
gence,  and  the  jury  found  that  they  had  not  A  verd 
was  then  entered  for  the  Plaintiff,  with  leave  for  the  Defen 
ants  to  move  to  enter  a  nonsuit.  A  rule  having  been  c 
tained  for  this  purpose,  it  was  made  absolute,  on  the  grou 
that  there  was  but  one  contract,  which  was  with  the  On 
Western  Company,  to  carry  the  goods  from  Bath  to  Ti 
quayy  and  that  that  company  was,  under  the  "  condition 
expressly  exempted  from  liability  to  loss  by  fire  (a).     TI 


(a)  11  Exc.  Rep.  790. 
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judgment  was  reversed  in  the  Exchequer  Chamber  (&)• 
The  present  appeal  was  then  brought. 

The  rule  for  entering  a  nonsuit  was  in  these  terms: 
^  why  a  nonsuit  should  not  be  entered,  or  why  the 
damages  should  not  be  reduced,  on  the  grounds  that  the 
Tan  and  goods  lost  or  damaged  were  received  and  carried 
by  the  Defendants  under  a  contract,  by  the  conditions  of 
which  the  Defendants  were  not  liable  for  loss  or  damage 
by  fire." 

The  case  stated  under  the  Common  Law  Procedure 
Act  of  1854,  contained  the  following  sentence : — It  was 
agreed  at  the  trial  that  no  objection  should  be  taken  to 
the  form  of  the  contract,  as  set  out  in  the  declaration ;  but 
that,  if  necessary,  the  Plaintiff  should  be  at  liberty  to 
amend  his  declaration,  so  as  to  meet  the  real  facts  of  the  case. 
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The  Judges  were  summoned,  and  Mr,  Justice  Wightman^ 
Mr.  Justice  Williams^  Mr.  Baron  Martin^  Mr.  Justice 
CronptoHf  Mr.  Justice  WiUes,  Mr.  Baron  Watson^  and 
Mr.  Justice  Byles  attended. 

Mr.    Serjeant  Kinglake    and   Mr.    Collier,   for    the 
Appellants ; 

There  is  here  but  one  contract ;  it  is  made  between  the 

Great  Western  Company  and  the  Plaintiff,  and  is  to  carry 

fix)m  the  Bath  station,  where  the  goods  were  received,  to 

the  Tor  jruiiy  station,  where  they  were  to  be  delivered,  subject 

to  certain  conditions :  Muschamp  v.  The  Lancaster  and 

fruUm  Railway  Company  (c)  distinctly  established  that 

principle  as  one  which  was  to  govern  these  cases ;  and  the 

^Dae  principle  was  acted  on  in   Scothorn  v.  The  South 

^iaffordshire  Railway    Company  (d);   and   was  also  ap- 

( J)  8  £xc.  Rep.  UU 
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piled,  though  under  different  circumstances^  in  Machu  v. 
The  London  and  South  Western  Railway  Compa^iy{e), 
The  last  case  of  this  sort  is  that  of  Witby  v.  The  West 
Cornwall  Railway  Company  (/) ;  and  the  general  law  as 
to  the  entirety  of  a  contract  of  this  kind  is  plain.  There 
is  nothing  here  to  raise  an  exception  to  its  application. 
There  was,  consequently,  no  contract  between  the  Plaintiff 
and  the  Defendants. 

[The  Lord  Chancellor :  Does  the  company  use  different 
receipt  or  ticketing  notes  when  carrying  goods  within  tlie 
limits  of  its  own  line  alone  ?] 

It  does  not.  The  receipt  of  a  mileage  proportion  by  the 
Defendants  does  not  affect  the  question;  they  acted  as 
the  agents  of  the  Great  Western  Company  to  carry  into 
effect  the  contract  of  that  company,  and  received  payment 
for  so  doing,  but  did  not  thereby  become  contractors  with 
the  Plaintiff. 

The  receipt  of  money  for  the  whole  distance  must  be 
coupled  with  the  words  in  the  lOtli  condition,  and  both 
together  show  that  the  Great  Western  Company,  and  no 
other,  entered  into  the  contract  with  the  Plaintiff.  All 
the  words  in  the  10th  condition  which  refer  to  anything 
beyond  "  the  limits  "  of  the  company's  railway  relate  only 
to  the  carriage  of  the  goods,  by  waggons  or  otherwise,  to 
parts  of  the  town  distant  from  the  station  where  the  rail- 
way journey  ends.  The  7th  condition  must  be  read  with 
the  10th,  and  then  there  can  be  no  doubt  that  such  is  the 
meaning  of  the  words.  To  give  tliem  a  different  meaning 
would  be  to  render  two  parts  of  the  same  contract  incon- 
sistent with  each  other,  and  make  the  condition  not  merely 
restrain  but  contradict  the  contract.  If  any  such  incon- 
sistency exists  (which  is,  however,  denied)  the  words  which 


(c)  2  Exc.  Rep.  415. 
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appear  to  occasion  it  must  be  rejected.  Fowles  v.  The 
Great  Western  Railway  Company  (g)  shows  that  the  con- 
structioD  now  contended  for  must  be  adopted.  The  fact, 
that  the  goods  were  still  kept  in  the  same  truck,  attended  to 
by  the  same  guard,  is  sufficient  to  show  that,  though  upon 
another  line  of  railway,  they  were  still  imder  the  care  and 
control  of  that  company  which  had  entered  into  a  contract 
to  convey  them  from  Bath^  and  to  deliver  them  at  their 
final  place  of  destination,  Torquay.  There  is  no  contract 
whatever  between  the  Plaintiff  and  the  Defendants. 

Mr.  M.  Smith  and  Mr.  T.  W.  Saunders,  for  the 
Respondent : 

There  are  here  three  contracts.  The  first  is  that  which  was 
made  by  the  Great  Western  Railway  Company  on  its  own 
behalf;  the  other  two  were  made  by  that  company  acting 
as  agent  for  the  two  companies.   The  first  is  subject  to  those 
special  exemptions   from  the  common  law  liability  of  a 
carrier,  which  are  contained  in  the  conditions ;  the  others 
not  subject  to  such  exemptions,  but  are  the  contracts  of 
carriers  at  common  law.     The  words  of  the  conditions 
show  most  clearly  that  the  Great  Western  Company  re- 
lieved itself  from  all  liability  "  beyond  the  limits "  of  its 
own  railway.    The  first  part  of  the  receipt  note  "  to  be 
sent  to  Torquay  station  "  may,  perhaps,  bear  the  interpre- 
tation put  on  it  by  the  other  side,  but  the  10th  condition 
is  plain  and  unequivocal ;  and  if  any  part  of  the  note  is  to 
lie  rejected,  it  must  be  that  part  which  would  render  the 
meaning  equivocal,  not  that  which  is  free  fi-om  all  doubt 
The  consignor  may  send  the  goods  where  he  likes,  but  as 
to  the  Great  Western  Company,  he  sends  them,  subject  to 
the  conditions.      And  it  should  be  remarked,   that  the 
general  words  at  the  top  of  the  note  are  not  "  to  carry,"  or 

{g)  7  Exch.  Rep.  699. 
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**  to  convey,"  but  "  to  be  sent  to  Torquay  station/'  which, 
of  themselves,  imply,  that  the  Great  Western  Company 
only  midertook  to  convey  a  certain  distance,  and  then  to 
send  on  the  goods  by  some  other  railway.  This  is  made 
more  plain  by  the  declaration,  that  the  payment  for  the 
whole  distance  is  received  by  the  Great  Western  Company 
merely  for  **  the  convenience  of  the  consignor  for  the  pur- 
pose of  being  paid  to  other  carriers." 

[Lord  WensleydaU  referred  to  the  words  in  the  case 
^'  handed  over  to  the  Bristol  and  Exeter  Railway  Com- 
pany."] 

That  meant  transferring  the  goods  to  the  care  and  con- 
trol of  another  company.  The  receipt  by  the  other  com- 
panies of  a  regulated  proportion  of  mileage  for  the  carriage 
of  goods  on  their  lines  shows  that  they  receive  a  consi- 
deration in  virtue  of  which  each  assumes,  in  turn,  the 
character,  and  must  bear  the  responsibilities,  of  a  common 
carrier.  The  sending  of  the  goods  on  the  same  truck  and 
under  the  care  of  the  same  guard  is  not  to  be  taken  into 
consideration ;  it  is  done  as  a  matter  of  convenience  to 
each  railway  company  to  prevent  trouble  and  loss  of  time 
in  changing  carriages  and  making  out  fresh  way-bills. 
The  contracts  are  not  affected  by  anything  particular  in  the 
mode  of  performing  them. 

But  it  is,  besides,  submitted  that  the  question  of  the 
existence  of  a  contract  with  these  Appellants  cannot  now 
be  discussed.  The  terms  of  the  rule  to  enter  a  nonsuit 
assume  the  existence  of  a  contract,  and  refer  only  to  the 
question,  whether  an  exemption  from  liability  for  loss  by 
fire  was  included  in  it.  It  must  now  be  taken  that  the 
action  was  properly  brought,  and  the  only  question  is  as  to 
exception  from  liability ;  the  Defendants  are  not  protected 
by  the  condition  as  to  loss  by  fire. 
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Mr.  Serjeant  Kinglake  replied : 

There  is  nothing  in  the  objection  that  the  existence  of 
tbe  contract  cannot  now  be  disputed.     The  question  is, 
whether  a  nonsuit  is  to  be  entered.     If  there  is  a  contract 
with  the  Great  Western  Company  to  carry  all  the  way  to 
Torquay y  there  can  be  no  contract  with  the  Bristol  and 
^eter  Company,  and  that  is  ground  of  nonsuit     The 
Exchequer  Chamber  declared  that  there  was  evidence  of 
a  contract  with  this  latter  company.    That  raised  the  whole 
qaestion.     If  there  was  a  contract,  it  was  a  special  contract, 
and  then  the  Plaintiff  must  be  nonsuited ;  for  the  declara-* 
tion  is  not  on  a  special  contract,  but  on  common  law  lia- 
Inlity  as  a  carrier.     It  was  in  order  to  get  rid  of  the  embar- 
rassment of  discussing  this  question  that  the  Defendants 
had  consented  to  allow  an  amendment  of  the  declaration. 
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The  Lord  Chancellor  (Lord  Chelmsford)  put  the  follow- 
ing question  to  the  Judges :  Assuming  that  the  goods  re- 
ferred to  in  the  sending  note,  page  II  of  the  printed  case, 
were  accidentally  destroyed  by  fire  after  they  had  passed 
BrisloU  and  while  they  were  on  the  Bristol  and  Exeter 
Railway,  were  the  Defendants  liable  for  the  loss  occa- 
sioned by  the  fire  ? 

Mr.  Justice  Byles : 

My  Lords,  I  am  of  opinion  that  the  Plaintiff  below  is  en- 
titled to  recover  against  the  Defendants  below,  the  Bristol 
and  Exeter  Railway  Company. 

It  is  true  that  there  was  but  one  signed  document  be- 
tween the  Plaintiff  below,  the  consignor,  and  the  Great 
Western  Railway  Company ;  but  that  document  compre- 
Wds  two  contracts ;  the  first  between  the  consignor  and 
^e  Great  Western  Railway  Company  in  their  capacity  of 
common  carriers,  to  carry  the  goods  from  Bath  to  Bristol ; 
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the  second,  between  the  consignor  and  the  Great  Western 
Railway  Company,  as  agents  of  the  consignor,  to  forward 
the  same  goods  by  the  Bristol  and  Exeter  Railway  for  the 
consignor.  As  soon  as  the  Great  Western  Railway  Com- 
pany have  fulfilled  their  duty  as  common  carriers  under  the 
first  contract,  and  transferred  the  goods  to  the  Defendants 
under  the  second  contract,  and  the  Defendants  have  accepted 
them  to  be  carried  for  the  original  consignor  on  their 
own  railway,  a  third  contract  arises,  that  is  to  say,  a  con- 
tract between  the  Plaintiff,  the  consignor,  on  the  one  part, 
and  the  Defendants  below,  the  Bristol  and  Exeter  Railway 
Company,  on  the  other.  The  liability  of  the  Defendants 
below  to  the  consignor  under  that  third  contract  is  limited 
by  no  conditions  that  appear  in  evidence,  and  the  accident 
being  of  a  description  for  which  common  carriers  are  by 
law  responsible,  I  think  the  Defendants  below  liable. 

That  there  were  two  contracts  between  the  consignor 
and  the  Great  Western  Railway  Company,  one  in  their 
character  of  common  carriers,  and  the  other  in  their  cha- 
racter of  forwarding  agents,  appears  from  the  10th  condi- 
tion ;  for  a  portion  of  the  money  which  was  paid  by  the 
consignor  at  Bath  was  paid  for  the  conveyance  beyond 
Bristol^  which  is  the  limit  of  the  Great  Western  Railway; 
and  the  10th  condition  provides  that  money  paid  for  that 
purpose  will  be  received  by  the  Great  Western  Railway 
Company  for  the  convenience  of  the  consignors,  and  for 
the  purpose  of  being  handed  over  to  the  farther  carriers, 
and  will  not  be  received  by  the  Great  Western  Railway 
Company  in  their  capacity  of  common  carriers. 

The  cases  of  Muschamp  v.  The  Lancaster  and  Preston 
Railway  Company  (h)y  and  Scot  horn  v.  South  Stafford- 
shire  Railway  Company  (i)  have  no  bearing  on  the  true 


(h)  8Mee&  Wel8.42]. 
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qtiestions  in  this  case.    Those  cases  show  that  if  a  parcel 
IS  received  by  a  railway  company,  without  any  protecting 
conditions,  to  be  deUvered  by  them  at  a  place  on  another 
line,  the  receiving  company  are,  as  between  themselves  and 
tie  consignor,   primd  facie  common  carriers    for    him 
throughout  the  whole  distance.      In  Muschamp  y.    The 
Lancaster  and  Preston   Railway   Company^  Mr.  Baron 
Mfe  expressly  says  that  he  only  held  at  the  trial ''  that 
frimi  facie  there  was  an  undertaking  to  carry  to  a  farther 
place."    Those  expressions,  so  far  as  they  assume  that  the 
responsibility  of  the  receiving  company  may  be  varied  by 
conditions,  are  in  favour  of  the  Defendants  in  Error ;  but 
ihey  show  that  these  cases  of  Muschamp  and  of  Scothorn 
do  not  touch  the  true  questions  of  the  case  now  under  con- 
sideration, which  involve  merely  the  interpretation  of  the 
conditions,    and    then*  applicability   to  the    Defendants' 
contract. 
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Mr.  Baron  Watson : 

In  answer  to  the  question  proposed  to  the  Judges  by 
your  Lordships,  I  am  of  opinion  that,  assuming  that  the 
goods  referred  to  in  the  receipt  note  were  accidentally 
destroyed  by  fire  after  they  had  passed  ^Bristol,  and  while 
they  were  on  the  Bristol  and  Exeter  Railway,  the  Defen- 
dants are  not  liable  for  the  loss  occasioned  by  fire. 

The  question  with  reference  to  the  carriage  of  the  goods 
is,  Did  the  Appellants  enter  into  any,  and,  if  any,  what 
contract  ?  I  think  that  there  never  was  any  contract  for 
the  carriage  of  the  goods  with  the  Appellants.  In  my 
opinion  there  was  a  contract  with  the  Great  Western 
Mway  Company. 

AH  this  turns  on  the  receipt  note,  and  the  10th  condi- 
tion indorsed  thereon.    The  following  are  the  terms  of  the 

"^teKflis  Lordship  read  them.] 
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The  trae  mode  of  ascertaining  the  meaning  and  effect 
of  the  note  and  condition  is  by  considering  the  case  zb  if 
the  action  had  been  brought  against  the  Great  Western 
Railway  Company  for  a  loss  or  injury  to  these  goods 
(other  than  by  fire)  whilst  in  the  journey  between  Briitol 
and  Exeter.     In  that  case  would  the  Grreat  Western  Rail- 
way Company  have  been  liable  ?    I  think  it  would.    The 
receipt  note  expressly  says,  '^  The  nnder-moitioned  goods 
are  received  to  be  sent  to  Torquay  station,  and  delivered 
to  12.  C.  Collins,  or  his  agent"   One  sum  of  9/.  l38.bd.iB 
paid  for  the  whole  journey,  expressed  as  the  company'^ 
charges.    Here  there  is  one  journey,  from  Baik  to  7er^ 
guay,  and  one  charge.     There  have  been  various  cases  o>v 
this  subject,  the  first  of  which  was  Muichamp  v.  7^  La^- 
easkire  Railway  Company  (J),  where  Mr.  Baron  Molfe  I 
it  to  the  jury  as  a  matter  of  fact,  whether,  under  the  ci 
cumstances,  where  goods  were  carried  over  a  continue 
line  of  railway  of  several  companies,  there  was  a  separ&.'C< 
contract  with  each  railway,  or  one  contract  with  the  6rst 
railway  who  received  the  goods ;  and  it  was  found  by  tbe 
jury,  and  upheld  by  the  Court,  to  be  one  contract  with  the 
company  who  received  the  goods.    This  decision  has  been 
followed   by  several  reported  cases.      Scoikom  v.   Tht 
South  Staffordshire  Railway  Company  (i),  WUby  v.  Tk 
We$t  Cornwall  Railway  Company  (/).    This  mode  of  deal- 
ing with  contracts  with  one  company  for  conveyance  of 
goods  over  several  continuous  lines  of  railway  is  founded 
on  reason,  good  sense,  and  convaiience.     A  contrary  deci- 
sion would  be  fraught  with  the  greatest  possible  inconve- 
nience to  railway  companies  and  to  the  public. 

There  is  no  novelty  in  these  decisions,  as  was  supposed 


(j)  8Mee.  &Wel8.421. 
\k)  8  Exc.  Rep.  341. 
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&t  yoar  Lordships'  bar ;  for  it  often  happened  that  where 
different  proprietors  of  waggons  and  stage  coaches  over 
different  parts  of  one  continuous  journey  carried  in  con- 
nexion with  each  other  with  a  community  of  profit,  and 
not  of  loss,  the  proprietors  at  the  commencement  receiving 
the  price  for  the  whole  distance  were  always  considered 
as  the  contracting  parties ;  and  it  never  was  doubted  that 
the  coach  or  waggon  proprietors  originally  receiving  were 
the  contracting  parties,  and  the  above-mentioned  decisions 
have  been  acted  upon  every  day  at  NiH  Prius  since  the 
decision  of  Muschamp  v.  The  Lancaster  Railway  Company. 
The  fact  is,  that  railway  companies  stand  in  two  distinct 
relations  to  the  public: — 1st  As  proprietors  of  a  railway 
over  which  other  railways  in  continuation  and  joining  have 
aright  to  run  trains  or  trucks  on  paying  certain  specified 
tolb ;  2dly.  As  common  carriers,  and  as  such  they  may  and 
do  carry,  not  only  over  their  own  railway  but  over  continuous 
lines,  and  that  either  by  running  trains  or  trucks  over  such 
other  railway,  or  by  a  standing  agreement  between  the  two 
companies.    This  ought  to  be  kept  distinctly  in  view. 

It  was  ai^ed  at  the  bar  that  the  lOth  condition  on  the 

receipt  note  controlled  the  effect  of  that  note,  and  confined 

the  responsibility  of  the  Great  Western  Railway  Company 

only  to  the  limits  of  their  own  railway,  and  that  the  lOth 

coudition  was  introduced  for  the  purpose  of  obviating  the 

effect  of  the  decisions  above  referred  to.     It  appears  to 

niethat  that  was  not  so ;  but  that  it  was  for  the  purpose  of 

regulating  the  general  conveyance  of  goods  from  place  to 

place.    If  the  exception  by  fire  had  not  been  introduced 

^  present  question  never  would  have  been  heard  of.    The 

10th  condition  does  not,  as  it  appears  to  me,  confine  the 

lability  to  the  extent  of  the  Great  Western  Railway,  but 

It  was  for  a  different  object     It  has  reference  to  "  goods 
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addressed  to  consignees  resident  beyond  the  limits  of  the 
company's  local  regulations  for  delivery  of  goods  from  the 
different  stations  on  the  railway,  and  respecting  which  no 
directions  to  the  contrary  shall  have  been  received  previous 
to  arrival  at  the  station/'  and  I  think  the  parts  of  this  con- 
dition as  to  payment  and  responsibility  for  lose  are  con- 
fined to  cases  of  consignees  residing  beyond  the  limits  of 
the  company's  regulations  for  delivery.      It  is  pbviooi 
that  this  clause  relates  to  delivery,  and  not  to  carriage,  and 
with  respect  to  places  where  the  consignee  is  resident  at 
such  a  distance  from  the  railway  at  which  they  do  not  un- 
dertake to  deliver.     Is  it  to  be  supposed  that  at  Bristol,(x 
at  Exeter,  the  railway  company  is  at  liberty  to  warehouse 
the  goods  till  they  hear  from  the  consignee  ? 

This  appears,  in  construing  the  10th  condition  in  conj(ln^ 
tion  with  the  7th  condition,  which  precedes,  '*  That  all  goods 
addressed  to  places  within  the  limits  of  the  company's  local 
regulations  for  ddivery  of  goods  from  the  different  stations 
on  the  railway  respecting  which  no  directions  shall  be  given 
will  be  delivered  by  the  company  at  these  places."    This 
clause  is  confined  (as  the  10th)  to  places  beyond  the  local 
regulations  for  delivery;    but   it   refers    to  the    deUterif 
merely.     The  limits,  I  conceive,  according  to  the  true  conr 
struction  of  these  conditions,    are  the  limits  which  the 
Great  Western  Railway  professes  to  carry  over,  not  merely 
to  Great  Western  Railway.    The  servants  all  along  the 
line  are,  for  this  purpose,  the  company's  servants.    See 
Machu  V.  London  and    South    Western  Railway    Omr 
pany  (m). 

For  these  reasons  I  think  the  contract  is  with  the  Grea^ 
Western  Railway  Company,  and  not  with  the  Bristol  an^ 


(»)  2  Exc.  Rep.  416. 
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irrtcr  Railway  Company,  and  that  consequently,  as  there 
i  in  their  conditions  an  exception  of  loss  by  fire,  the 
^Ilants  are  not  liable. 

But  supposing  this  is  not  the  true  construction  of  the 
ODtract,  the  difficulty  then  begins.     When,  where,  and  by 
rhom  was  any  contract  made  with  the  Bristol  and  Exeter 
Uilway  Company  ?     It  is  clear  that  there  is  no  express 
witract  shown  to  have  been  come  to  between  the  parties. 
Il^re  is  no  evidence  that  they  were  cognizant  of  this 
eoeipt  note.     The  only  evidence  stated  in  the  case  is,  that 
'the  truck  of  the  Great  Western  Railway  Company  (ac- 
xnnpanied  by  one  of  their  guards)  was  put  on  the  Bristol 
uid  Exeter  Railway,"  and  ran  from  Bristol  to  Exeter. 
How  can  a  contract  be  inferred  from  that  circumstance  ? 
It  is  more  probable,  I  should  infer,  that  the  truck  was  put 
OBimder  the  general  right  of  the  public  to  make  use  of 
tke  railway,  or  under  a  general  contract  existing  between 
lie  two  railways,  whereby  one  became  sub-contractor  to 
lie  other.     How  can  a  contract  be  presumed,  unless  it  is 
>(q)po6ed  that  the  Great  Western  Railway  Company  had 
Kothority  to  make  contracts  for  the  Bristol  and  Exeter 
Riflway  Company  and  for  the  Defendant  in  Error  ?     If  so, 
*bat  was  that  authority?    The  statement  in  the  case,  that 
pxxls  are  handed  from  one  railway  to  another,  does  not 
liK  any  such  presumption.     If  a  contract  was  to  be  in- 
isrred,  what  is  the  contract  ?     It  is  conceded  that  on  the 
wmey  to  Bristol  loss  by  fire  is  excepted.     There  are 
lereral  conditions  in  this  note.     Do  all  those  conditions 
ipply,  or  if  not,  which  of  them  are  to  be  imported  into  this 
xmtract  for  the  carriage  beyond  the  limits  of  the  Great 
S^^cstem  Railway  ?     It  is  strange,  when  goods  are  taken 
to  the  limits  of  the  railway,  that  at  every  part  of  the  rail- 
way there  are  different  conditions  and  exceptions.     Thus 
rappo6e  the  goods  had  been  sent  from  Torquay  to  Bath 
vou  vu.  o 
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without  any  exception  from  fire,  and  that  the  South  Devon 
Railway  Company  took  on  themselves  the  ordinary  liability 
of  a  common  carrier  to  the  limits  only  of  their  own  rail- 
way, but  that  there  were  different  terms  on  the  next  rail- 
waySy  the  owner  might  have  teims  imposed  on  him  which 
he  never  contemplated  when  he  delivered  the  goods.  From 
this  one  would  infer,  if  the  first  railway  was  agent  for  the 
other,  that  the  goods  were  to  be  carried  all  through  on  the 
same  stipulations  as  those  in  the  note  originally  given. 

I  am  therefore  of  opinion  that  the  Great  Western  Rail- 
way Company  was  the  contracting  party,  and  that  if  not, 
there  is  no  evidence  that  the  Appellants  ever  entered  into 
any  contract  with  the  Defendant  in  Error.  If  the  contract 
with  the  Great  Western  Railway  Company  is  binding  on 
the  Btistol  and  Exeter  Railway  Company,  then  there  is 
an  exception  from  loss  by  fire.  And,  consequently,  I 
answer  your  Lordship's  question  in  the  negative. 


Mr.  Justice 
Crompton. 


Mr.  Justice  Crompton : 

My  Lords,  this  case  appears  to  me  to  depend  upon  the 
construction  which  is  to  be  put  upon  the  contract  of  car- 
riage signed  by  the  Plaintiff  below  when  he  delivered  the 
goods  in  question  to  tlie  Great  Western  Railway  Company. 
If,  as  contended  by  the  Defendants  below,  the  Great 
Western  Railway  Company  were  bound  by  the  contract 
under  which  they  received  the  goods  to  carry  them  to 
Torqvay  by  themselves  or  their  agents,  by  their  own  and 
the  Defendants'  railway,  subject,  amongst  other  things,  to 
the  exemption  from  the  earner's  usual  responsibility  as  to 
fire,  the  Defendants  would  not  be  liable  for  the  loss  by  fire. 
If,  on  the  other  hand,  the  contract  between  the  Plaintiff 
and  the  Great  Western  Railway  Company  was,  that  the 
latter  should  act  as  carriers,  and  convey  these  goods  only 
as  far  as  the  extent  of  their  own  line,  and  should  then  hand 
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^«m  over  to  the  next  carriers,  then,  the  Bristol  and  Exeter 
-Railway  Company,  having  received  such  goods,  would  be 
liaUe  as  common  carriers,  not  having  restricted  their  com* 
inon  law  liability.     In  such  case  the  Great  Western  Sail- 
Way  Company  would  be  the  agent  of  the  Plaintiff  to  for- 
ward the  goods,  and  would  be  bound  to  forward  them  on 
the  terms  on  which  the  Bristol  and  Exeter  Railway  Com- 
pany carried.    These  terms,  in  the  absence  of  proof  of  any 
special  condition  or  restriction,  are  the  terms  which  the 
common  law  imposes  on  carriers.    The  case  would  then  be 
the  ordinary  one,  of  an  agent  delivering  gooils  to  a  carrier, 
^v^here  the  principal  to  whom  the  goods  belong  has  gene* 
rally  a  right  of  action  in  case  of  loss  by  the  carrier.    Thus, 
^^here  goods  are  ordered  from  a  distant  place,  and  the 
▼endor  sends  them  by  a  carrier,  the  vendee,  in  whom  the 
property  vests,  may  bring  the  action,  although  he  knows 
nothing  of  the  carrier,  and  the  carrier  knows  nothing  of 
lum.    In  such  case  the  vendor  is  the  agent  of  the  vendee 
in  sending  the  goods.     Here  the  Great  Western  Railway 
CDompany,  forwarding  the  goods  according  to  their  engage- 
Uient,  would  be  the  agents  of  the  Plaintiff  in  so  doing ;  and 
the  Defendants  might   have    restricted  their  liability  by 
imposiDg  special  terms,   which  would   have   bound   the 
Plaintiff. 

In  the  Court  below  I  expressed  my  opinion  at  some 
length  on  the  construction  of  the  contract  in  question,  and 
I  do  not  see  any  sufficient  reason  to  change  the  opinion  I 
then  formed. 

It  may  be  remarked,  that  since  the  great  improvements 
which  have  taken  place  in  modem  times  in  the  transmission 
<>f  goods  along  a  line,  where  there  may  be  two  or  three  or 
more  distinct  carriers  or  carrying  companies,  the  contracts 
which  have  been  made  by  the  carrier  who  first  receives  the 
goods  have  been  of  three  descriptions.    The  first  is,  where 

o  2 
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the  carrier  receives  the  goods  to  carry  from  A.  to  B.^  and 
where  having  so  received  the  goods  to  be  so  carried  he  is 
bound  to  carry  them  by  himself  or  his  agents.  If  he  con- 
tracts with  another  company  to  carry  them  beyond  the 
place  where  his  own  means  of  carriage  extend,  he  is 
answerable  as  a  common  carrier,  just  as  much  as  if  he  had 
carried  them  in  his  own  carts  or  vans,  in  his  own  ship,  or 
on  his  own  railway ;  it  is  nothing  to  the  parties  sending 
the  goods  in  what  way  he  performs  his  undertaking  for  the 
care  and  carriage*  of  the  goods.  This  is  the  common  case 
where  goods,  parcels,  or  passengers  are  booked  at  a  rail- 
way station  as  from  A.  to  B.  When  the  facts  are  ascer- 
tained, there  is  no  difficulty  as  to  the  law;  and  nothing 
could  be  farther,  I  believe,  from  the  minds  of  any  of  the 
Judges  who  decided  the  present  case  in  the  Exchequer 
Chamber  than  to  entertain  any  doubt  of  the  principle  upon 
which  Aluschamp  v.  The  Lancaster  and  Preston  Railway 
Company^  and  other  cases  of  that  description,  were  de- 
cided, and  which  is  acted  upon  by  judges  and  juries 
without  any  doubt  at  almost  every  sittings  and  assizes. 

Companies  not  liking  such  liabilities  for  loss  and  acci- 
dents, where  they  have  no  control  beyond  their  own  line 
of  railway  or  their  own  carriage,  frequently  adopt  a  different 
mode  of  contracting,  and  absolutely  refuse  to  book  beyond 
their  own  line.  In  such  second  case  there  may  be  consi- 
derable inconvemence  to  the  public.  It  may  be  a  great 
annoyance  for  passengers  to  re-book  on  entering  on  a  new 
line ;  and  the  owner  of  goods  might  find  it  almost  impos- 
sible, or  expensive,  to  meet  his  goods,  or  send  to  meet 
them,  for  the  purpose  of  transferring  them  from  one  line  to 
another,  or  from  a  line  of  canal  or  railway  to  vans,  boats, 
or  carriages  of  other  carriers. 

The  carrier  receiving  the  goods  may,  therefore,  for  the 
convenience  of  the  public  or  his  customers,  adopt  a  third 
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species  of  contract  He  may  say,  ''We  do  not  choose  to 
undertake  responsibilities  for  negligence  and  accidents 
Dcyond  our  limits  of  carriage^  where  we  have  no  means  of 
preventing  such  n^ligence  or  accident ;  and  we  will  not, 
therefore,  midertake  the  carriage  of  your  goods  from  A.  to 
A;  but  we  will  be  carriers  as  far  as  our  line  extends,  or 
our  vehicles  go,  and  we  vvill  be  carriers  no  farther;  but  to 
protect  you  against  the  inconveniences  and  trouble  to 
which  you  might  be  exposed  if  we  only  undertook  to  cany 
to  the  end  of  our  line  of  carriage,  we  will  undertake  to 
forward  the  goods  by  the  next  carriers,  and  on  so  doing 
our  liability  shall  cease,  and  our  character  of  carriers  shall 
be  at  an  end ;  and  for  the  purpose  of  so  forwarding  and  of 
saving  the  trouble  of  two  payments,  we  will  take  the  whole 
fiu%,  or  you  may  pay  as  one  charge  at  the  end  ;  but  if  we 
receive  it  we  uill  receive  it  only  as  your  agents  for  the 
purpose  of  ultimately  paying  the  next  carriers." 

Contracts  of  a  somewhat  similar  nature  were  made  when 
consignments  of  large  quantities  of  gold  began  to  be  made 
from  California  to  this  country.  The  gold  was  delivered 
»n  California  to  a  ship  which  carried  it  to  the  port  in  the 
Pacific,  from  which  it  was  carried  across  the  Isthmus  to 
the  port  in  the  Atlantic,  and  then  brought  to  a  port  here ; 
sukI  on  the  bill  of  lading  was  a  stipulation,  that  the  com- 
panies receiving  should  only  be  responsible  for  loss  or 
damage  as  iar  as  they  carried,  but  that  the  consignor  must 
look  to  the  other  company  for  loss  whilst  in  their  care. 

This  course,  whilst  it  protects  the  receiving  carrier  from 
responsibilities  which  it  would  be  hard  upon  him  to  bear, 
^d  which,  as  he  is  not  a  carrier  on  the  farther  line  or  road, 
there  is  no  obligation  on  him  to  undertake,  is,  especially 
^  the  case  of  lines  of  railway,  more  convenient  for  the 
C'lstomer  than  the  mode  according  to  which  he  would 
We  to  pay  on  more  than  one  occasion,  and  would  have  to 
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provide  some  person  to  see  to  the  transferring  of  the 
goods.  It  is  forbidden  by  no  law ;  and  if  the  parties 
agree  to  it  there  is  no  ground  for  complaint  It  mnst  be 
remembered  that  the  carrier  in  these  cases  is  not  bound  to 
undertake  to  carry  goods  beyond  his  own  line,  and  there 
is  no  law  to  compel  him  to  undertake  any  farther  duty 
with  respect  to  the  goods,  and  it  must  depend  entirely  on 
the  contract  whether  he  undertakes  any  duty  after  the 
|;oods  have  arrived  at  the  place  beyond  which  he  does  not 
cany.  He  may,  by  contract,  to  be  implied  from  his  con- 
duct, or  by  express  contract,  agree  to  perform  a  farther 
duty ;  and  it  is  by  such  contract  only  that  he  can  be  liable 
either  as  a  carrier  beyond  his  own  line,  or  as  an  agent  to 
forward  along  another. 

It  appears  to  me,  that  the  contract  in  the  present  case 
was  of  the  third  description  to  which  I  have  referred.  The 
Great  Western  Railway  Company,  being  under  no  obliga- 
tion, in  point  of  law,  to  receive  goods  to  be  carried  beyond 
their  own  line,  say  to  the  Plaintiff,  we  will  carry  only  on 
the  terms  set  forth  in  the  receipt  note ;  and  to  those  terms 
the  Plaintiff  agrees. 

The  conditions  commence  by  stating,  that  the  Great 
VVestem  Railway  Company  will  not  be  accountable,  except 
under  certain  conditions,  and  when  they  speak  of  carrying 
and  conveying  goods,  they  speak  of  carrying  and  convey- 
ing on  thef'r  railway.  The  latter  part  of  the  10th  clause 
seems  to  me  to  point  out,  as  distinctly  as  words  can 
express,  what  are  the  liabilities  which  the  company  will 
tiike  upon  themselves. 

Attention  was  called  to  the  7th  section,  whii  h  refers  to 
the  delivery  of  goods  within  the  local  limits  from  their 
own  stations,  within  which  they  choose  to  undertake  the 
delivery  of  goods  sent  to  such  stations ;  and  it  was  argued, 
that  the  10th  section  is  only  applicable  to  cases  where  the 
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S^^khIs  are  sent  to  some  place  from  one  of  their  stations. 

A^iid  it  being  assumed  that  they  agree  to  carry  to  Torquay 

Cwhich  is  the  whole  question),  it  is  said  that  the  present  is 

tiot  a  case  of  carrying  beyond  the  limits  of  their  own 

stations  within  the  meaning  of  the  loth  condition. 

It  seems  to  me,  that  as  it  is  found  that  Bristol  was  their 
last  station,  the  sending  them  on  by  the  next  carriers  (as 
the  Defendants  are  found  to  have  been)  was  a  sending 
beyond  their  Umits ;  but  the  latter  words  of  the  condition 
seem  to  leave  no  doubt  of  their  intention  not  to  be  respon- 
sible as  carriers  beyond  their  own  line.  There  might  pos- 
sibly have  been  a  doubt  raised  whether  they  had  been 
explicit  enough  in  the  earlier  part,  but  they  proceed  to  say 
expressly  (beginning  a  new  sentence),  '*  And  the  company 
hereby  give  notice  that  any  money  which  may  be  received 
by  them  as  payments  for  the  conveyance  of  goods  by  other 
carriers  beyond  their  said  limits  will  be  so  received  by 
them  for  the  convenience  of  the  consignors,  for  the  pur- 
pose of  being  paid  to  such  other  carriers,  and  will  not  be 
received  as  a  charge  made  by  the  company  upon  the 
goods  in  the  capacity  of  carriers  beyond  the  extent  of  their 
own  railway  ;^  that  is  to  say,  as  it  might  be  supposed  that 
making  one  charge,  or  taking  one  payment  for  the  whole, 
may  place  us  in  the  situation  of  being  carriers  the  whole 
way,  or  may  be  evidence  on  which  a  judge  and  jury 
might  probably  act  of  our  being  so,  we  tell  you  that  we 
will  not  undertake  that  farther  duty,  that  we  receive  the 
money,  if  paid  beforehand,  not  as  carriers,  but  as  your 
agents,  receiving  money  to  be  paid  to  the  other  ear- 
ners, and  that  you  shall  not  so  make  us  out  to  be  carriers 
beyond  the  limits  of  our  own  railway.  And  they  proceed 
to  give  "  notice  that  they  will  not  be  responsible  for  any 
loss,  damage,  or  detention  that  may  happen  to  goods  so 
sent  by  them,  if  such  loss,  damage,  or  detention  occur 
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beyond  their  said  limits."  Words  can  hardly  be  more 
explicit.  The  goods  are  sent  by  carriers  beyond  the  limits 
of  their  last  station.  If  the  goods  could  only  have  reached 
their  place  of  ultimate  destination  by  canal  or  uaggon,  it 
could  hardly,  I  think,  be  doubted  that  this  clause  apphes 
to  the  case  of  the  company  handing  over  the  goods  to  the 
canal  or  road  carrier.  Suppose,  for  instance,  that  the 
goods  had  been  consigned  to  some  place  fif)y  miles  from 
Bristol  where  railways  did  not  extend.  It  may  seem  more 
natural  that  where  one  line  of  railway  runs  into  another 
it  should  be  one  course  of  carriage ;  but  the  Defendants 
were,  and  are  found  to  be,  the  next  carriers ;  and  even  if 
there  could  have  been  otherwise  any  doubt,  the  company, 
by  the  expression  of  "  their  man  railway j^  seem  directly  to 
point  at  delivering  to  other  railway  companies  than  their 
own,  as  within  the  provisions  of  the  10th  condition. 

Great  reUance  was  placed  on  the  fact  that  goods  are  to 
be  sent  to  Torquay  station.  And  I  think  that  if  Torquay 
had  not  happened  to  be  on  the  line  of  another  railway ^  but 
had  been  accessible  only  by  canal  or  waggon,  the  present 
mode  of  getting  out  of  the  clause  would  hardly  have 
occurred  to  any  one.  If,  for  instance,  the  goods  had  been 
directed  to  Bodmin,  before  the  railway  extended  to  that 
place,  and  the  word  "  Bodmin  "  had  been  inserted  in  the 
sending  note,  the  main  arguments  for  the  Defendants  would 
not  have  arisen.  But  can  the  fact  of  the  place  being  a 
station  on  another  railway  outweigh  the  very  clear  and 
distinct  words  by  which  the  company  declare  that  they 
will  not  be  carriers  beyond  their  own  railway  ? 

The  argument  of  the  Defendants  is,  in  effect,  that  "  As 
we  mention  Torquay  station,  it  is,  against  the  fact,  to  be 
taken  conclusively  that  all  the  line  between  Hath  and 
Torquay  is  part  of  the  Great  Western  Railway,  and  that 
every  station  between  those  places  is  a  station  on  the  Great 
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^tem  Railway.     What  then  becomes  of  the  expression 
^^  own  railway  y*  or  of  the  distinct  intimation  that  they 
^"^  not  receive  goods  except  on  the  terms  of  not  being 
^^^niers  beyond  the  extent  of  their  own  railway ^  and  be- 
yond the  local  limits  for  delivering  from  their  stations  ? 

For  these,  and  the  reasons  stated  in  the  judgment  in  the 
Court  of  Exchequer  Chamber,  I  am  of  opinion  that  the 
Grreat  Western  Bailway  Company  were,  by  the  receipt 
note,  not  to  be  in  the  capacity  of  carriers  beyond  their  own 
line,  but  tliat  they  were  to  hand  over  the  goods  to  the  next 
carriers,  found  to  be  the  Defendants. 

In  what  situation  then  was  the  Plaintiff?     He  finds  that 

liis  goods  are  lost,  and  wishes  to  bring  an  action.     He  is 

stated  in  the  fifth  plea  to  have  been  himself  a  carrier,  and 

to  have  been  carrying  goods  for  other  persons.     And  if 

that  were  the  fact,  he  may  have  known  from  the  course  of 

his  business,  or  he  may  otherwise  have  known,  of  the  facts 

^irhich  were  proved  at  the  trial,  as  to  the  extent  of  the  lines 

^nd  the  practice  as  to  the  Defendants  receiving  the  goods 

^«  the  next  carriers.     Could  he  possibly  have  brought  an 

Hxtion  against  the  Great  Western  Railway  Company  without 

teing  nonsuited  on  the  ground  of  their  express  limitation 

of  their  liability  from  loss  or  damage  beyond  their  own 

line?    They  would  have  said,  whatever  the  negligence  may 

have  been,  and  however  the   fire  was  occasioned,  and 

'vhether  any  exemption  was  applicable  or  not,  we,  by  our 

loth  condition,  expressly  informed  you  that  we  would  only 

w  answerable  for  loss  or  damage  on  our  own  line,  where 

^e  had  the  power  of  control,  and  of  making  regulations  to 

avoid  such  accidents,  and  where,  perhaps,  we  had  covered 

ourselves  by  insurance.     We  have  performed  our  duty  to 

you  by  putting  your  goods  in  the  proper  course  of  transit, 

oy  delivering  them  to  the  next  carriers,  and  surely  we  had 

your  authority  so  to  do. 
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llie  case  of  the  Plaintiff  then  is  this :  I  sent  my  goods 
by  the  Great  Western  Bailway  Company  as  iar  as  their 
line  went,  and  they  were  to  forward  them.     They  for- 
warded them,  by  my  authority,  under  the  contract  in  the 
sending  note ;  and,  if  necessary,  I  adopt  what  they  did  ia 
so  forwarding  the  goods.    The  goods  were  delivered  to  the 
Defendants  to  be  carried  forwards,  and  whikt  on  their 
line  they  were  destroyed.     Surely  the  facts  as  stated  are 
sufficient  evidence  to  show  a  delivery  to  the  Defendants  as 
common  carriers.     It  seems  to  me  that  they  are  liable  as 
such  to  the  Plaintiff  as  owner  of  the  goods,  on  the  very 
simplest  and  most  elementary  doctrine  of  the  law  as  to 
common  carriers,  by  which  the  action  may  be  brought  by 
the  owner  of  the  property  for  whom  the  contract  is  made. 

At  all  events  the  contract,  and  the  handing  over  the 
Great  Western  goods,  and  the  carrying  them  forward  by 
the  Defendants  on  the  Defendants'  railway,  was  evidence 
for  the  jury  of  the  Defendants  having  received  these  good* 
to  be  carried  for  the  Great  Western  by  the  Defendants  as 
common  carriers.     And  though  your  Lordships  ask  ns  in 
terms  whether  the  Defendants  are  liable,  I  presume  that 
we  are  to  understand  that  question  as  meaning,  whether 
there  was  evidence  for  the  jury,  for  you  will  observe  that 
the  only  leave  reserved  was  to  enter  a  nonsuit ;  and  it  is 
only  in  the  case  of  there  being  no  evidence  to  go  to  the 
jury  that  either  of  the  courts  below  had  any  power  to 
interfere  with  the  finding  of  the  jury  as  to  the  feet,  who 
must  on  this  record  and  case  be  taken  to  have  found  for 
the  Plaintiff,  subject  to  the  leave  to  enter  a  nonsuit,  if 
there  was  no  evidence  to  go  to  them.     I  need  hardly  remind 
your  Lordships,  that  neither  the  courts  below,  nor  your 
Lordships  have  anything  to  do  with  the  case  as  a  question 
of  fact  on  a  balance  of  evidence,  which  cannot  be  raised 
upon  such  a  rule.      If  the  Defendaritb  had  wished  any 
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fiict  as  to  this  part  of  the  case  to  go  to  the  jury,  they 
would  have  desired  it  to  be  left  to  them.  And  there  can 
be  little  doubt  which  way  they  would  and  ought  to  have 
found  it 

The  remaining  point  is,  whether  any  exemption  as  to 
fire  can  apply.  The  Plaintiff's  answer  to  the  claim  of  any 
such  exemption  appears  to  me  conclusive.  He  says,  the 
exemption  in  the  sending  note  can  only  apply  to  loss  on 
the  Great'  Western  Railway.  That  company  state,  that 
their  responsibility  is  limited  to  their  line ;  and  then  they 
restrict  such  liability,  that  is,  the  liability  on  their  line,  by 
exceptii^  loss  by  fire.  The  Plaintiff  says,  if  there  was 
any  special  exemption  on  your  (the  Bristol  and  Exeter) 
hne,  and  you  had,  either  by  dealings  between  you  and 
me,  or  between  you  and  my  agents  for  this  purpose,  the 
Great  Western  Railway  Company,  or  by  distinct  notice  to 
me  or  them,  made  any  exemption  from  loss  by  fire,  so  as 
to  limit  your  common  law  responsibility  as  to  loss  by  fire, 
I  should  have  been  bound  by  such  stipulation ;  but  there 
is  no  such  proof.  No  evidence  was  given  that  you  had 
any  such  condition  of  exemption,  or  that  you  expressly  or 
impliedly  had  given  any  notice  of  it,  either  to  me,  or  to  the 
Great  Western  Railway  Company,  or  to  the  public.  And, 
in  the  absence  of  such  proof,  your  responsibility  as  com- 
moQ  carriers  with  respect  to  goods  delivered  to  you  to  be 
carried  by  you  as  common  carriers  attaches. 

One  other  argument  remains  to  be  noticed.  It  was  sug- 
gested, or  rather  hinted  at,  that  the  Great  Western  Rail- 
way Company,  in  forwarding  the  goods  by  the  Defendants, 
most  be  taken  to  have  forwarded  them  on  the  same  terms 
on  which  they  themselves  had  contracted  to  carry.  But 
this  seems  to  me  to  be  wholly  untenable.  The  Great 
Western  Railway  Company  limit  their  responsibility  to 
^eir  own  line;    and   this   is   an   exemption   from   such 
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responsibility,  and  why  should  it  apply  to  another  line 
where  the  conditions  might  be  quite  different,  or  where 
there  may  be  none  at  all  ?  We  must  take  it  here,  in  the 
absence  of  proof  of  such  exemption  or  conditions  applicable 
to  their  line  (which  proof  clearly  lay  on  the  Defendants) 
that  no  such  conditions  existed.  And  if  so,  the  Greai 
Western  Railway  Company,  as  forwarding  agents,  coulc 
have  had  no  authority,  nor  can  they  be  presumed,  in  point 
of  iacty  to  have  forwarded  the  goods  in  any  other  tlian  the 
usual  mode  and  upon  the  usual  terms  on  which  the  Defen* 
dants  carried.  If  they  had  carried  on  less  stringent  tennt 
than  the  Great  Western  Railway  Company,  the  latte 
would  not  have  been  performing  their  duty  as  forwardin. 
agents  if  they  had  forwarded  them  on  terms  less  favourabi 
than  the  usual  ones ;  and  if  there  had  been  anything  i 
this  point  it  could  only  have  arisen  as  a  matter  of  iact  fc 
the  consideration  of  the  jury. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  th< 
Great  Western  Railway  Company  did  not  contract  to 
carry  or  to  be  responsible  beyond  the  extent  of  their  own 
line,  and  that  they  properly  forwarded  the  goods  by  the 
Defendants'  line ;  that  the  plaintiff  had  a  right  to  treat  his 
goods  so  forwarded  as  delivered  to  the  Defendants  ai 
common  carriers,  to  be  carried  forward  by  them  as  such 
and  that  there  was  no  proof  of  any  exemption  from  o 
restriction  of  the  ordinary  responsibility  which  the  lai 
throws  upon  common  carriers  applicable  to  the  loss  whici 
happened  to  the  goods  whilst  on  the  line  of  the  DefendanU 
and  in  their  custody  as  common  carriers.  And  I  there 
fore  answer  your  Lordships*  question  in  the  affirmative. 

Mr.  Baron  Mar  tin: 
My  answer  to  tlie  question  proposed  by  your  Lordshif 
is,  that  the  Defendants  are  not  liable  for  the  loss  occs 
sioned  by  the  fire. 
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To  entitle  the  Plaintiff  to  recover  he  must  establish  two 
propositions :  First,  that  the  evidence  stated  in  the  special 
case  proves  a  contract  with  the  Great  Western  Railway 
Company  to  convey,  as  carriers,  a  van  load  of  goods  from 
Balh  to  Bristol^  and  then  to  become  forwarding  agents, 
with  authority  from  the  Plaintiff  to  make  a  contract  on  his 
behalf  with  the  Defendants,  the  Bristol  and  Exeter  Rail- 
way Company,  to  convey  the  van  to  Exeter  on  its  transit 
towards  Torquay;   and,  secondly,  that  they  in   fact  did 
make  such  contract. 

The  words,  '^  handed  to  the  Defendants  "  are  figurative. 
The  van  and  goods  were  upwards  of  five  tons  weight ;  but 
it  is  clear  that  what  is  meant  is,  th  at  the  truck  upon  which  the 
goods  were  placed  was  joined  to  a  train  of  the  Defendants' 
going  to  Exeter y  and  drawn  by  a  locomotive  engine  under 
the  charge  of  their  servants.  But  there  is  no  evidence 
that  any  contract  was  made,  or  any  entry  inserted  in  any 
way-bill  or  book.  And  the  next  paragraph  states  that  the 
van  was  ex>nveyed  by  the  Defendants  to  Exeter  in  the 
same  truck  in  which  it  came  from  Bath,  and  was  attended 
by  a  guard  in  the  service  of  the  Great  Western  Railway 
Company.  It  is  also  stated  that  it  was  the  custom  of  the 
Defendants  to  receive  traffic  as  the  next  carriers  from  the 
Great  Western  Railway  Company,  and  that  they  received 
for  so  doing  a  mileage  proportion  for  the  carriage.  This, 
I  presume,  means  that  the  Defendants  were  to  receive 
8Qch  share  of  the  sum  of  9 /.  13  5.  6d.y  the  charge  for 
carriage  from  Bath  to  Torquay y  as  was  in  proportion  to  the 
number  of  miles  on  their  line  traversed  by  the  van. 
Whibt  on  the  line  of  the  Defendants'  railway  the  goods 
were  accidentally  burnt,  without  any  fault  or  negligence  on 
^eir  part. 
The  line  from  Exeter  to  Torquay  is  a  third  line,  belong- 

*^  to  a  company  called  the  South  Devon  Railway  Com- 
pany. 
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If  the  Plaintiff  had  sued  the  Great  Western  Railway 
Company,  they  would  have  been  protected  by  a  clause  in 
their  conditions  against  loss  by  fire ;  and  the  object  of  the 
Plaintiff  in  suing  the  Defendants  is  to  impose  upon  them 
a  contract  as  carriers  at  common  law,  in  which  case  they 
would  only  be  excused  firom  loss  occasioned  by  the  act  of 
God  and  by  the  Queen's  enemies ;  which  does  not  include 
loss  by  ordinary  fire.  The  question  mainly,  bat  not 
entirely,  depends  upon  the  sending  note;  and  in  my 
opinion  it,  with  the  facts  before  stated,  proves,  not  the 
contract  which  the  Plaintiff  is  bound  to  establish,  but  a 
different  one,  viz.,  a  contract  by  the  Great  Western  Rail- 
way Company  to  carry  the  van  load  of  goods  from  Bath 
to  Torquay,  similar  to  the  contract  in  Muschamp  v.  Tkt 
Lancaster  and  Preston  Railway  Company  (n),  and  other 
cases.  The  sending  note  is  principally  in  print;  the 
blanks  are  filled  up  with  the  particulars  of  each  trans- 
action.— [His  Lordship  read  it]. 

Now  it  seems  to  me,  that  if  the  consignor  was  not  ac- 
quainted with  the  fact  that  the  Great  Western  Railway 
ended  at  Bristol,  what  I  have  already  stated  of  this 
sending  note  would  indicate  that  the  Great  Western  Bail- 
way  Company  contracted,  as  carriers,  to  carry  the  goods 
from  Bath  to  Torquay.  And  if  the  consignor  was  ac- 
quainted with  that  fact,  and  that  there  were  two  other 
lines  of  railway  between  Bristol  and  Tvrquay,  belonging 
to  and  worked  by  independent  companies,  it  would  indi* 
cate  that  the  three  companies  had  an  arrangement  amongst 
themselves  for  the  goods  traffic  on  their  respective  lines, 
and  that  the  Great  Western  Railway  Company  received 
goods  at  Bathy  to  be  conveyed  to  I'orquay  upon  an  agreed 
tariff  of  charge,  at  so  much  per  ton  for  the  whole  journey. 


(»)  8  Mee.  &  Wells,  421. 


CASES  IN  THE  HOUSE  OF  LORDS. 


231 


and  Preston  Railway  Company^  upon  which  that  Court 
mainly  relied,  differed  from  the  case  before  your  Lordships 
in  this  respect,  that  there  were  no  conditions  in  the  con- 
tract, but  it  was  created  merely  by  the  receipt  of  a  parcel 
by  the  railway  company,  to  be  delivered  at  a  place  on 
another  line.    Is  there  anything,  then,  in  the  special  terms 
of  this  contract  which  excludes  the  application  and  autho- 
rity of  that  case  ?     It  was  contended,  in  the  course  of  the 
ai^gument,  that  if  the  10  th  condition  is  inconsistent  with 
the  contract  on  the  &ce  of  the  note,  it  must  be  rejected. 
As,  however,  the  goods  were  received  expressly  "  on  the 
conditions  stated  on  the  other  side,"  I  do  not  think  that 
^y  one  of  the  conditions  can  be  dispensed  with ;  nor,  if 
Ae  loth  condition  bears  the  meaning  given  to  it  by  the 
Plaintiff,  would  it  be  at  all  necessary  to  deprive  it  of  its 
effect.    A  contract  to  convey  goods  from  A,  to  -B.,  with  a 
Condition  that,  for  a  certain  part  of  the  journey,  the  com^ 
Pany  will  not  be  responsible,  will  be  no  more  inconsistent 
With  the  absolute  contract  for  the  whole  journey,   than 
Where  a  carrier  undertakes  to  convey  goods,  with  a  con- 
dition that  for  certain  descriptions  of  goods  he  will  not  be 
liable  at  alL 

The  question  turns  upon  the  true  meaning  of  the  1 0th  con- 
dition.    It  is  said  that  this  condition  expressly  exonerates 
the  Great  Western  Railway  Company  from  liability  beyond 
the  limits  of  that  company*s  own  railway ;  but  I  cannot  un- 
derstand this  to  have  been  its  object,  or  to  be  its  effect.    It 
appears  to  me  rather  to  contain  provisions  for  the  delivery ^ 
than,  strictly  speaking,  for  the  carriage  of  goods;     The 
7th  condition  states  the  mode  in  which  the  company  will 
deliver  goods  from  the  different  stations  on  the  railway, 
addressed  to  places  within  the  limits  of  the  local  regulations 
for  delivery.     The  10th  condition  then  proceeds  to  deal 
with  the  subject  of  goods  addressed  to  consignees  resident 
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Railway  Company,  they  would  have  acted  upon  this  con- 
dition ;  but  they  do  nothing  of  the  kind.  They  make  but 
one  charge  for  the  entire  journey,  which  is  to  be  paid  by 
the  Plaintiff  in  one  sum  at  the  end  of  the  journey  at 
Torquay,  and  which  is  stated  in  express  terms  to  be  the 
charge  of  the  Great  Western  Railway  Company.  This  is 
not  acting  upon  the  10th  condition. 

Lawyers  who  have  been  in  the  habit  of  advising 
carriers  know  well  how  the  account  would  be  made  out 
if  the  mode  of  dealing  contemplated  by  the  10th  con- 
dition had  been  acted  upon.  The  charge  for  the  carriage 
was  payable  at  Torquay,  and  not  elsewhere ;  and  in  the 
bill  of  charge,  instead  of  one  sum  of  9/.  13s.  bd.,  the  first 
item  would  have  been,  ''paid  so  much  to  the  Great 
Western  Railway  Company  for  the  carriage  from  Bath  to 
Bristol-^'  This  sum  would  have  been  paid  to  them  by  the 
Bristol  and  Exeter  Railway  Company ;  or,  if  an  account 
was  kept  between  them,  it  would  have  been  credited  in 
account.  The  second  item  would  have  been,  "paid  to 
the  Bristol  and  Exeter  Railway  Company,  for  their 
carriage  from  Bristol  to  JExeter/^  that  would  have  been 
paid  or  credited  in  account  by  the  South  Devon  Railway 
Company  in  the  same  manner.  The  third  item  would 
have  been  the  charge  for  carriage  from  Exeter  to  Torquay 
due  to  the  South  Devon  Railway  Company.  Persons  in 
the  habit  of  receiving  parcels  by  carriers  must  have  seen 
numberless  bills  so  made  out.  This  was  the  regular 
course  of  business  when  carriers  acted  upon  the  principle 
of-  the  10th  condition,  before  traffic  arrangements  were 
made  between  railway  companies.  But  since  then  the 
charges  have  all  been  included  in  one  sum. 

Again,  the  first  part  of  the  condition  states,  that  in  cases 
within  it "  the  goods  will  be  forwarded  to  their  destination 
by  public  carriers,  or  otherwise,  as  opportunity  may 
offer."     Looking  at  the  evidence  in  this  case,  would  the 
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Great  Western  Railway  Company  have  performed  their 
contract  if  they  had  stopped  the  PlaintiflTs  goods  at  Bristol, 
and  forwarded  them  to  Torquay  by  any  other  conveyance 
tban  the  two  railways  ?  I  apprehend  clearly  not,  and  in 
my  opinion,  therefore,  the  evidence  shows  that  the  Great 
Western  Railway  Company  did  not  in  the  transaction  act 
upon  the  10th  condition  at  all. 

The  second  part  of  the  condition  relates  to  cases  where 
the  carriage  is  paid  beforehand.  It  does  not  include  the 
present  case,  but  when  examined  it  will  be  found  in  sub- 
stance to  be  the  same  as  the  first. 

The  latter  part,  that  the  Company  will  not  be  responsible 
for  loss  or  damage  beyond  their  own  limits,  may  or  may 
not  be  l^al.  It  is  not  necessary  here  to  give  any  opinion 
opon  it  But  there  is  a  piece  of  evidence  in  the  cause 
which  seems  to  me  almost  decisive.  The  argument  for 
tbe  Plaintiff  is  that  by  the  contract  with  the  Great 
Western  Railway  Company  their  responsibility  ceased, 
^  was  intended  to  cease  at  Bristol  If  it  was  so  under- 
stood, for  what  possible  reason  was  the  guard  in  their 
service  sent  on  to  Exeter  to  attend  to  the  goods  ? 

Again,  there  is  another  test,  which  to  my  mind  is  con- 

dnsive.     If  the  Plaintiff  be  right,  there  was  a  contract 

between  him  and  the  Defendants  for  the  carriage  of  his 

goods  from  Bristol  to  Exeter.    If  so,  upon  the  completion 

of  the  journey  to  Exeter  he  would  have  been  indebted  to 

them  for  the  carriage  from  Bristol  to  Exeter ^  and  liable  to 

^  action  at  their  suit  for  it,  if  not  paid.     But  I  apprehend 

It  is  quite  clear  that  he  would  not     He  never  made  a  con- 

^t  or  authorised  any  one  to  make  a  contract  for  him, 

that  he  was  to  pay  anything  upon  the  arrival  of  his  goods 

^  Exeter.    On  the  contrary,  he  contracted  to  pay  one 

eatiie  sum  upon  their  delivery  to  him  or  to  his  order  at 

Torjuoy^  and  until  the  goods  arrived  there  he  was  not 
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liable  to  pay  anything.  Those  who  contend  for  the 
liability  of  the  Defendants  in  this  action  must  establish 
that,  upon  the  evidence,  if  the  goods  had  been  delivered 
by  the  Defendants  at  Exeter  to  the  South  Devon  Railway 
Company,  the  Plaintiff  would  have  been  liable  to  pay  the 
Defendants  the  charge  for  carriage  from  Bristol  to  Exeter. 
In  my  opinion  the  evidence  negatives  any  such  liability. 

I  therefore  think  there  was  no  authority  given  by  the 
Plaintiff  to  the  Great  Western  Railway  Company  to  make 
a  separate  contract  on  his  behalf  with  the  Defendants  for 
the  conveyance  of  his  goods  upon  their  line.  If  the  goods 
had  been  delivered  at  Torquay y  he  would  have  been  liable 
to  one  action,  not  three  actions,  if  he  neglected  to  pay  the 
agreed  charge  of  the  carriage. 

Suppose  the  goods  to  have  been  lost  beyond  Bristol  by 
a  misfortune  for  which  the  Great  Western  Railway  Com- 
psmy  were  not  excused  by  their  conditions,  and  the 
Plaintiff  had  sued  them,  and  they  had  set  up  the  10th 
condition  in  answer  to  the  action,  the  Plaintiff  would  have 
replied  (and  it  seems  to  me  unanswerably),  that  they  never 
contracted  with  him  upon  the  footing  of  the  10th  condi- 
tion ;  on  the  contrary,  that  they  contracted  with  him  for 
one  entire  sum  to  carry  the  goods  from  Bath  to  Torquatfy 
and  that  he  had  nothing  to  do  with  any  other  person  or 
Company. 

In  my  opinion,  therefore,  there  was  no  privity  between 
the  Plaintiff  and  the  Defendants;  the  privity  was  between 
him  and  the  Great  Western  Railway  Company  alone.  There 
was  a  privity  between  the  companies  upon  their  contract 
as  regards  themselves,  to  apportion  the  amount  charged, 
9/.  135.  5d.,  but  with  this  the  Plaintiff  had  nothing  to  do. 

This  case  is  possibly  of  no  great  importance  of  itself, 
but  the  principle  involved  in  it  is  of  a  most  serious  charac- 
ter ;  for  if  the  Plaintiff  succeed,  persons  sending  goods  by 


CASES  IN  THE  HOUSE  OF  LORDS. 


227 


railway  beyond   Bristolf  and  to  most  parts  of  England 
north  of  Yorky  and  the  southern  parts  of  Lancashire,  and 
to  Ireland  and  Scotlandf  will  practically,  I  believe,  in  most 
instances  be  unable  to  obtain  redreds  for  the  loss  of  or 
damage  to  their  goods.     In  all  these  cases  more  than  one 
line  of  railway,  and  in  many  several  lines,  are  used  for 
conveyance  to   the  place  of  destination.     The  different 
companies  to   which   those  lines  belong,   either   ah-eady 
have  or  assuredly  will  endorse  upon  their  sending  notes  a 
condition  the  same  as  the  10th  condition  here,  and  the 
consequence  will  be    that    the    railway   company  upon 
vrhose  line  the  loss  occurs  would  alone  be  liable.     Before 
any  action,  therefore,  can  be  safely  brought,  it  must  be 
Ascertained   where  the   loss  or  damage   occurred.    The 
owner  of  goods  will  be  in  a  state  of  invincible  ignorance 
^n  this  point,  and  all  parties  capable  of  giving  him  in- 
formation will  be  interested  to  withhold  it  or  to  mislead. 
I  therefore  think  that  any  mode  of  doing  business  on  con- 
ditbns  which  conduce  to  such  a  state  of  things,  ought  to 
be  expressed  in  terms  as  to  which  no  person  dealing  with 
ft  railway  company  as  a  common  carrier  could  fall  into 
toy  nusapprehension  or  mistake. 

I  desire  to  add,  that  I  give  my  opinion  upon  the  question 
proposed  by  your  Lordships,  viz.,  whether  upon  the  fact 
stated  in  the  case  the  Defendants  are  liable  for  the  loss  of 
the  goods  by  the  fire,  and  not  on  the  question  whether 
upon  the  evidence  given  at  the  trial  there  was  a  case  to  go 
to  the  jury.  In  truth  the  learned  Judge  who  tried  the 
cause  left  three  questions  to  the  jury,  and  he  directed  a 
verdict  for  the  Plaintiff,  giving  the  Defendants  leave  to 
BK)ve,  as  I  understand,  upon  the  facts  as  proved  and  found. 

Mr.  Justice  Williams : 
A  understand  the  question  asked  by  your  Lordships  to 
^  in  effect,  whether  there  was  any  evidence  to  go  to  the 
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jury  that  the  Defendants  were  liable  for  the  loss  occa- 
sioned by  fire,  as  there  described;  because,  at  the  trial 
before  me,  the  leave  reserved  was  to  move  to  enter  a  non- 
suit if  there  was  no  evidence  to  go  to  the  jury  in  support 
of  the  Plaintiffs  case. 

So  understanding  the  question  put*  by  your  Lordships, 
I  have  to  answer  it  in  the  affirmative. 

The  10th  condition  of  the  receipt  note  from  the  Great 
Western  Railway  Company  appears  to  me  to  be  worded 
for  the  express  purpose  of  preventing  the  Great  Western 
Railway  Company  from  being  in  the  relation  of  carriers 
on  any  line  of  railway  ulterior  to  their  own.  As  to  the 
goods  sent  by  them  on  any  such  line,  they  are  not  to  be 
carriers,  or  to  incur  the  liabilities  of  carriers ;  and  as  to 
any  money  they  receive  beyond  their  own  charge,  they  are 
to  receive  it  only  for  the  purpose  of  being  paid  to  the 
other  carrier,  and  not  as  a  charge  made  by  themselves  as 
carriers  beyond  the  extent  of  their  own  railway. 

This  condition  appears  to  me  to  preclude  the  Plaintiff 
from  suing  the  Great  Western  Railway  Company  in  respect 
of  any  loss  occurring  off  their  line,  or  for  any  default  of  any 
other  carrier.  And  the  case  finds  that  the  Defendants 
were  the  next  carriers.  I  think,  then,  there  is  evidence 
that  the  Great  Western  Railway  Company,  acting  as 
agents  for  the  Plaintiff,  employed  the  Defendants  as  car- 
riers. If  they  did  so  employ  them,  the  Plaintiff  may 
adopt  the  contract  which  was  so  made  on  his  behalf. 
And  as  we  have  no  proof  that  by  the  terms  of  it  the  Defen- 
dants were  to  be  excused  from  the  ordinary  liability  of 
carriers,  as  insurers,  for  loss  by  fire,  I  am  of  opinion  that 
there  was  evidence  to  go  to  the  jury  of  their  liability. 

Mr.  Justice  Wightman : 
My  Lords,  the  answer  which  I  propose  to  give  to  your 
Lordships'  question  in  this  case  is,  that  in  my  opinion  the 
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Appellants  were,  upon  the  facts  stated  in  the  case,  liable         IS69. 
for  the  loss  occasioned  by  the  fire.  The 

The   Great  Western   Railway   Company  received   the     ft^T^fthe' 
goods  to  be  sent  to  Torquay,  and  delivered  to  the  con-       Bristol 
signee.    By  the  terms  of  the  receipt  note  and  conditions       Exkteb 
the  Great  Western  Railway  Company  undertake,  that  in      ^^^^^^ 
cases  where  the  goods  are  consigned  to  places  beyond  their      Collws. 
line,  they  will  forward  them   by  some  public  carrier,  or    Mr.  Justice 
otherwise,  as  opportunity  may  offer ;  and  that  the  delivery    Wiohtiuk. 
of  the  goods  by  the  Gre^t  Western  Railway  Company  will 
be  considered  as  complete ;  and  the  responsibility  of  the 
Great  Western  Railway  Company  will  be  considered  to 
have  ceased  when  such  carriers  shall  have  received  the 
goods  for  further  conveyance;    and  the   Great  Western 
Railway  Company  farther  gave  notice  to  the  Plaintiff  upon 
the  receipt  note,  that  any  money  which  might  be  received 
by  them  as   payments  for  conveyance  by  other  carriers 
heyond  their  limits  would  be  received  only  for  the  conve- 
nience of  the  consignees,  for  the  purpose  of  being  paid  to 
such  other  carriers. 

Such  being  the  terms  upon  which  the  Great  Western 
Railway  Company  received  the  Plaintiff's  goods,  and  they 
having  delivered  them  over  to  the  Appellants  at  Bristol^ 
where  their  line  ended,  to  be  carried  by  the  latter  towards 
'Torquay,  I  take  it  to  be  clear  that  the  responsibiHty  of 
the  Great  Western  Railway  Company  ceased  upon  such 
delivery  over  by  them  to  the  Appellants.  And  the  ques- 
tion then  is,  whether  the  Appellants  are  liable  as  common 
carriers  for  hire  to  the  Plaintiff  for  the  loss  which 
happened  during  the  time  that  the  goods  were  carried  by 
them  on  their  line  from  Bristol  towards  Torquay.  The 
^%  with  the  goods,  was  handed  over  to  the  Appel- 
lants as  common  carriers,  and  was  conveyed  by  them  to 
^(tcTj  where  they  were  burnt  whilst  on  the  Appellants^ 
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line  of  railway.  The  Appellants  were  clearly  the  carriei 
of  the  goods,  and  were  to  be  paid  for  the  carriage  b 
arrangement  with  the  Great  Western  Railway  Compao] 
And,  although  they  were  attended  by  a  guard  of  the  Grei 
Western  Railway  Company,  I  apprehend  that,  in  the  caa 
of  common  carriers,  if  the  goods  were  accidentally  bun 
whilst  in  the  course  of  carriage,  the  carriers  would  b 
liable,  unless  some  special  contract  were  made,  though  th 
servant  of  the  owner  or  some  third  person  went  wit 
tbem,  unless  the  loss  was  occasioned  by  the  act  or  neg 
lect  of  such  servant 

But  it  was  said  that  there  was  no  contract  for  the  carriag 
of  the  goods  between  the  Plaintiff  and  the  Appellants 
This  I  think  is  a  mistake.  In  my  opinion  the  dealin; 
between  the  Plaintiff  and  the  Great  Western  Railwa^ 
Company,  and  by  them  with  the  Appellants,  had  th* 
effect  of  making  a  contract  by  the  Plaintiff  through  th 
Great  Western  Railway  Company  as  his  agents  for  thi 
purpose,  for  the  carriage  of  the  goods  from  Bristol  t 
Exeter  on  their  way  to  Torquay,  And  as  there  were  » 
special  terms  upon  which  the  goods  were  received  by  th( 
Appellants,  they  must  be  understood  to  have  receive 
them  upon  the  ordinary  terms  and  liability  of  commoi 
carriers  for  hire ;  and  I  therefore  think  that  the  Appellant 
were  liable  for  the  loss  occasioned  by  the  fire.  I  there 
fore  answer  your  Lordships'  question  in  the  affirmative. 

Lord  Chelmsford  (after  fully  stating  the  facts  and  th< 
question  raised  on  the  case)  said : 

After  carefully  considering  the  case,  and  examining  thi 
judgments  and  the  opinions  which  have  been  delivered,  1 
have  come  to  the  conclusion  that  the  judgment  delivered  b] 
the  Court  of  Exchequer  was  correct,  and  ought  to  hav< 
been  affirmed.     The  case  oi  Mu^hump  v.  The  Lancashin 
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and  Preston  Railway  Company^  upon  which  that  Court 
mainly  relied,  differed  from  the  case  before  your  Lordships 
in  this  respect,  that  there  were  no  conditions  in  the  con- 
tract, but  it  was  created  merely  by  the  receipt  of  a  parcel 
by  the  railway  company,  to  be  delivered  at  a  place  on 
another  line.    Is  there  anything,  then,  in  the  special  terms 
of  this  contract  which  excludes  the  application  and  autho- 
rity of  that  case  ?     It  was  contended,  in  the  course  of  the 
argument,  that  if  the  10th  condition  is  inconsistent  with 
the  contract  on  the  &ce  of  the  note,  it  must  be  rejected. 
As,  however,  the  goods  were  received  expressly  "  on  the 
conditions  stated  on  the  other  side,"  I  do  not  think  that 
any  one  of  the  conditions  can  be  dispensed  with  ;  nor,  if 
the  10th  condition  bears  the  meaning  given  to  it  by  the 
Plaintiff,  would  it  be  at  all  necessary  to  deprive  it  of  its 
effect    A  contract  to  convey  goods  from  A.  to  B,y  with  a 
condition  that,  for  a  certain  part  of  the  journey,  the  com^ 
pany  will  not  be  responsible,  will  be  no  more  inconsistent 
with  the  absolute  contract  for  the  whole  journey,   than 
where  a  carrier  undertakes  to  convey  goods,  with  a  con- 
dition that  for  certain  descriptions  of  goods  he  will  not  be 
liable  at  all. 

The  question  turns  upon  the  true  meaning  of  the  1 0th  con- 
dition.   It  is  said  that  this  condition  expressly  exonerates 
the  Great  Western  Railway  Company  from  liability  beyond 
the  limits  of  that  company's  own  railway ;  but  I  cannot  un- 
derstand this  to  have  been  its  object,  or  to  be  its  effect.    It 
appears  to  me  rather  to  contain  provisions  for  the  delivery^ 
4an,  strictly  speaking,  for  the  carriage  of  goods;     The 
7th  condition  states  the  mode  in  which  the  company  wiU 
deliver  goods  from  the  different  stations  on  the  railway, 
^dressed  to  places  within  the  limits  of  the  local  regulations 
for  delivery.     The  10th  condition  then  proceeds  to  deal 
^^th  the  subject  of  goods  addressed  to  consignees  resident 
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beyond  the  limits  of  the  company's  local  regulations  for 
delivery  of  goods  from  the  different  stations  on  the  nul- 
way ;  and  after  stating  that  they  will  be  forwarded  to  thrir 
destination  by  public  carrier  or  otherwise,  as  opportamty 
may  offer,  or  be  warehoused,  at  the  discretion  of  the  com- 
pany, it  goes  on — "  but  the  charges  of  such  carrier  will  be 
added  to  those  of  the  company,  and  the  delivery  of  tk 
goods  by  the  company  will  be  considered  as  complete,  and 
the  responsibility  of  the  company  will  be  considered  to 
have  ceased,  when  such  carriers  shall  have  received  the 
goods  for  farther  conveyance."  So  far  I  think  there  can 
be  no  doubt  that  this  condition  relates  to  what  may  be 
properly  termed  the  delivery  of  goods.  But  it  proceeds— 
"  And  the  company  hereby  farther  give  notice,  that  they 
will  not  be  responsible  for  any  loss,  damage,  or  detention 
that  may  happen  to  goods  so  sent  by  them,  if  such  lo88^ 
damage,  or  detention  occur  beyond  their  said  limits." 

These  last  words  clearly  mean  beyond  the  limits  of  the 
company's  local  regulations,  and  "beyond  the  extent  of  their 
own  railway,"  which  also,  in  this  10th  condition,  means 
beyond  those  stations  upon  the  railway  from  which  the 
goods  are  forwarded  for  delivery  by  public  carrier  or  othc^ 
wise;  and  the  last  passage  in  the  condition,  exonerating 
the  company  from  liability  for  loss,  which  I  have  just  readi 
does  not  extend  the  provision  farther.  The  words  "goods 
so  sent  by  them  "  can  only  refer  to  goods  sent,  as  previously 
mentioned,  for  delivery.  And  again,  the  words  "  beyond 
their  said  limits"  apply  (as  before)  to  the  limit  of  the 
company's  local  regulations. 

This  condition,  therefore,  appears  to  me  to  have  no 
application  at  all  to  the  present  contract,  which  is  for  the 
conveyance  of  goods  that  are  to  be  sent  by  the  Great 
Western  Railway  Company  to  a  place  on  the  line  of  an- 
other company.     That  the  10th  condition  was  considered 


CASES  IN  THE  HOUSE  OF  LORDS. 


233 


1859. 


Bristol 
and 


Railway 

COLLIXB. 


to  be  inapplicable  to  the  contract  appears  from  this,  that  the 
charges  of  the  carriers  beyond  their  own  limits  were  not 
added  to  those  of  the  company,  but  the  whole  amount  is     &c/oftS 
chaiged  by  the  Great  Western  Railway  Company  for  the 
entire  journey  from  Bath  to  Torquay y  and  is  styled  '^  the 
company's  charges."  Considering  that  the  charges  upon  the 
other  Unes  may  possibly  not  be  the  same  as  those  on  the 
Great  Western  Railway,  this  appears  to  be  a  strong  circum- 
stance to  show  that  the  Great  Western  Railway  Company 
took  upon  itself  the  whole  duty  of  conveyance  of  the  goods 
to  Torquay.     If  the  true  meaning  of  the  10th  condition  is 
that  which  I  have  stated,  then  there  is  an  express  contract 
with  the  Great  Western  Railway  Company  for  the  con- 
veyance of  the  goods  from  Bath  to  Torquay ^  and  the  case 
of   Muschamp  v.   The  Lancashire  and  Preston  Railway 
Company  exactly  applies. 

In  determining  this  question,  I  think  it  not  unimportant 

to  observe  the  mode  in  which  the  conveyance  was  effected : 

the  same  van  in  which  the  goods  had  been  conveyed  from 

•BaM  to  Bristol  being  placed  upon  the  line  from  Bristol  to 

ExtteTj  and   the   same  guard,  the   servant  of  the  Great 

Western   Railway   Company,   continuing    to   accompany 

them  throughout  the  journey,  which  can  only  be  explained 

%  the  Company  having  undertaken  safely  and  securely  to 

convey  the  goods  to  Torquay. 

I  think,  therefore,  that  the  contract  was  entire,  was  for 
4e  whole  journey  from  Bath  to  Torquay ^  and  was  made 
with  the  Great  Western  Railway  Company  alone ;  that 
the  goods  were  carried  on  the  Defendants'  railway  under 
the  contract,  and  that  the  Defendants  are  consequently 
either  not  liable  at  all,  as  no  agreement  was  entered  into 
with  them,  or  that,  if  the  contract  in  any  way  attaches  to 
tnem,  the  exception  as  to  loss  by  fire^ccompanies  it,  and 
ejfonerates  them  from  liability.     In  my  opinion,  the  judg- 
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men!  of  tlie  Court  of  Exchequer  Chamber  ought  to  be 
reversed,  and  the  judgment  of  the  Court  of  Exchequer 
affirmed.  I  may  add,  that  my  noble  and  learned  friend, 
Lord  Brougham,  who  heard  the  whole  of  the  argument, 
agrees  entirely  in  this  opinion. 

Lord  Cranworth : 

My  Lords,  my  noble  and  learned  friend  has  gone  so 
fully  into  this  case,  that,  concurring  as  I  do  entirely  in  the 
result  at  which  he  has  arrived,  I  do  not  think  it  necessary 
to  trouble  your  Lordships  at  any  great  length.  I  think 
that  the  contract  to  carry  tlie  goods  to  Torquay  station  was 
one  undivided  contract  between  Collins  and  the  Great 
Western  Railway  Company.  This  would  certainly  be  so 
if  tlie  contract  is  not  varied  by  die  10th  condition  from 
what  would  be  its  ordinary  import.  The  case  ofMuxchamp 
V.  The  Lancashire  and  Preston  Railway  Company  (o),  fol- 
lowed by  several  other  [cases,  establishes  this  to  be  the 
duty  prima  facie  undertaken  by  a  railway  company  re- 
ceiving goods  to  be  forwarded  to  any  place,  whether  situate 
on  or  off  the  Une  of  that  company's  railway. 

The  question,  therefore,  turns  entirely  on  what  is  the 
true  construction  of  the  10th  condition.  It  is  said  that 
there  were  goods  addressed  to  a  consignee  resident  beyond 
the  limits  of  the  company's  local  regulations,  and  so  were 
to  be  forwarded  by  them  from  Bristol,  their  last  station, 
by  some  other  railway  or  carrier.  But  even  if  the  condi- 
tion had  gone  no  farther,  I  do  not  think  that  that  would 
be  a  reasonable  construction  to  put  on  it,  for  it  must  be 
read  in  connexion  with  the  paper  called  the  receipt  note 
on  which  it  was  endorsed. 

The  clear  import  of  that  paper,  taken  by  itself,  is  that 
the  company  received  the  goods  from  Collins,  under  an 

(o)  8  Mee.  &  Wels.  421. 
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t  to  convey  them  to  Torquay  station;  and  read- 
ily H  with  the  10th  condition  endorsed  on  it,  I  think 

GiUvtt  must  have  understood  that  the  company  con- 
tracting with  him,  that  is,  the  Great  Western  Company, 
meant  to  represent  Torquay  station  as  one  of  the  stations 
OD  the  railway  referred  to  in  the  third  Une  of  the  condi- 
ttoQ,  and  from  which  the  company  wu  to  forward  the 
goods  by  carrier  if  necessary.  A  person  sending  goods 
bf  a  railway  cannot  be  supposed  to  know,  in  the  case  of 
accHitinuous  Une,  who  are  the  owners  of  its  different  por- 
tions. He  has  a  right  to  suppose,  when  the  officers  of  the 
company  at  one  extremity  receive  goods  to  be  delivered 
at  the  other  extremity,  either  that  the  whole  line  belongs 
to  Aem,  or,  at  all  events,  that  they  mean  so  to  represent  it^ 
and  that  they  contract  on  that  footing. 

The  pubUc  carrier,  referred  to  in  the  10th  condition, 
Deans  a  public  carrier  from  the  station  at  Torquay.  This 
is  the  construction  which  the  paper  primd  fade  imports. 
And  if  the  directors  of  the  Great  Western  Railway  Com- 
panjr  meant  to  limit  their  liability  to  delivery  at  Bristol, 
then  they  ought  so  to  have  stated  in  a  manner  incapable 
ofbeii^  misunderstood. 

The  subsequent  provision  as  to  the  charge  for  the  car- 
nage seems  to  me  strongly  to  point  to  the  same  result. 
Itis  this :  "  The  chaises  of  such  carrier  will  be  added  "  — 
\)i\*  Lordship  read  tfte  pasMage\ 

Now,  looking  at  the  receipt-note,  it  appears  that  the 
vbole  chaise,  9/.  13  s.  bd.,  was  received  by  the  Great 
Weitem  Railway  Company,  under  the  head  of  "Com- 
pmy'a  charges."  Considering,  then,  that  the  goods  were 
to  be  taken  to  Torquay  station,  that  the  company's  charges 
"en  represented  at  9/.  I3j.  bd.,  and  that  there  was  no 
cha^  except  the  company's  charge,  the  inference  which 
'Be  consignor  would  necessarily  draw  nuist  hn, 
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company  would  convey  the  goods  to  Torquay^  for  convey- 
ance to  which  place  the  company  had  charged  and  accepted 
one  entire  sum. 

It  is  farther  to  be  observed ,  that  the  amount  of  the 
company's  charges  for  the  carriage  of  goods  is  regulated 
according  to  the  several  classes  to  which  they  belong; 
and  this  classification  extends  over  the  whole  line.  This 
would  naturally  induce  the  consignor  to  suppose  that  he 
was  making  a  single  contract,  and  that  with  the  Great 
Western  Railway  Company,  who  received  the  goods ;  for 
it  would  hardly  be  reasonable  to  suppose  that  exactly  the 
same  classification  and  the  same  rate  of  charge  would  be 
adopted  by  the  other  companies  possessing  other  parts  of 
the  line. 

I  have  considered  the  case  on  the  assumption  that  Tor- 
quay station  is  beyond  the  limits  of  the  company's  local 
regulations  for  delivery  of  goods  from  the  stations  on  the 
railway.  There  was,  however,  no  evidence  of  this.  And 
if  it  be  said,  that  the  Court  must  take  judicial  notice  of 
the  distance  of  Torquay  from  Bristol j  I  answer,  that  it 
would  be  by  no  means  unreasonable  that  the  Great  Wes- 
tern Railway  Company  should  undertake  the  delivery  of 
goods  at  any  station  on  a  railway  forming  a  continuous 
line  with  its  own,  charging  for  the  transit  on  that  line  as 
if  it  were  its  own.  And,  in  the  absence  of  proof  as  to 
what  the  local  regulations  are,  I  am  by  no  means  satisfied 
that  such  may  not  be  the  case;  a  view  of  the  subject 
strengthened  by  the  circumstance  that  an  oflBcer  of  the 
Great  Western  Railway  Company  accompanied  the  goods 
on  the  line  beyond  Bristol  until  they  were  destroyed. 

My  Lords,  for  these  reasons,  I  am  of  opinion  that  the 
judgment  ought  to  be  for  the  Appellants.  Before  I  quit 
the  case,  I  must  observe  that  there  was  a  matter  of  form 
whi.  h  created  some  doubt  in  ray  raiad,  namely,  whether 
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lookiog  at  the   Act  of  Parliament,   which   reqaires  the 
grounds  to  be  stated  where  a  new  trial  is  granted,  it  is 
open  to  us  to  decide  this  case  upon  the  grounds  on  which 
we  have  decided  it.    The  rule  nisi  was  granted  "  on  the 
ground  that  the  van  and  goods  lost  or  damaged  were 
received  and  carried  by  the  Defendants  under  a  contract, 
by  the  conditions  of  which  the  Defendants  were  not  Uable 
for  loss  or  damage  by  fire."     Now,  if  the  question  had 
been  whether,   supposing   the   Great  Western  Railway 
Company  to  have  sent  these  goods,  as  agent  for  CMins, 
by  means  of  the  Bristol  and  I^eter  Railway,  that  portion 
<^f  the  contract  between  Collins  and  the  company  which 
related  to  loss  or  damage  by  fire  was  to  be  imported 
i^ecessarily  into  the  contract  made  with  the  Bristol  and 
t^auter  Railway  Company,  I  confess  that  upon  that  subject 
I    should  have  entertained  very  considerable  doubt     But 
I  think,  that  attending  accurately  to  the  terms  of  the  rule 
^nsif  we  are  quite  justified  in  doing  that  which  was  evi- 
dently the  intention  of  the  parties  in  the  argument,  to  treat 
it  as  if  this  question  was  open.     If  it  is  looked  at  accu- 
i^alely,  it  says,  **  on  the  grounds  that  the  van  and  goods 
lost  or  damaged  were  received  and  carried  by  the  Defen- 
dants under  a  contract,  by  the  conditions  of  which  the 
Defendants  were  not  liable  for  loss  or  damage  by  fire." 
I^t  evidently  means,  that  the  Appellants  were  not  liable 
^  Collins  for  loss  or  damage  by  fire,  because,  in  truth, 
^ey  were  not  liable  to  him  at  alL 

Lord  Wensleydale: 

The  case  resolves  itself  into  a  question  of  the  construc- 
tion of  a  contract  entered   into    between  the   Plaintiff 
^ow  and  the  Great  Western  Railway  Company,  upon 
^e  receipt  of  the  Plaintiff^s  goods  at  Bath.     It  is  an  ill- 
penned  contract,  and  it  is  not  surprising  that  those  whose 
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daty  it  is  to  construe  it  should  form  different  opinioi 
upon  its  meaning.  I  have  had  considerable  difficulty  i 
making  up  my  mind  upon  it,  but  after  much  consideratio 
I  do  not  find  reason  to  differ  from  the  view  taken  of  tl 
case  by  my  two  noble  and  learned  firiends  who  heard  tl 
argument  at  your  Lordships'  Bar. 

I  think  the  10th  condition  endorsed  on  the  receipt  not 
upon  which  the  question  mainly  depends,  is  rather  to  I 
construed  as  applicable  to  goods  carried  solely  on  tl 
Great  Western  Railway  to  one  of  its  stations,  and  coi 
signed  to  persons  living  beyond  its  local  Umits  for  delivea 
to  whom  the  company  is  to  have  an  option  to  send  bj 
carrier  or  private  hand,  as  opportunity  may  offer,  or  ■ 
to  send  at  all,  but  to  allow  the  goods  to  remain  at  ^ 
risk  of  the  owners  pending  communication  with  th^ 
This  condition  does  not  appear  to  me  to  have  been 
tended  to  apply  to  the  transmission  of  goods  by  anoM 
continuous  line  of  railway  not  belonging  to  the  G — 
Western  Railway  Company,  it  relates  to  delivery  onlyr' 
the  company  itself  of  goods  carried  on  its  ovm  Une.  "2 
expression  in  the  receipt  note  '^  to  be  sent  to  Torqtt€M 
is  ambiguous  and  inaccurate  on  either  supposition,  eiib 
that  the  Great  Western  Railway  Company  was  to  carr 
all  the  way,  or  to  carry  part  of  the  way,  and  to  transmi 
them  for  the  rest  of  the  way,  to  be  carried  by  anothe 
railway  company.  But  it  is  consistent  with  the  sup 
position  that  the  Great  Western  Railway  Company  wa 
to  be  responsible  for  their  reaching  Torquay y  and  bein 
there  delivered  to  the  Plaintiff  Collins  or  his  agent 
And  the  fact  that  one  single  undivided  charge  is  to  I 
paid  to  the  Great  Western  Railway  Company  for  U: 
whole  journey,  is  strong  to  show  that  that  company  was  t 
be  so  responsible.  It  is  natural  to  suppose  that  if  it  ws 
intended  that  the  Great  Western  Railway  Company  wa 
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to  be  responsible  for  the  carris^e  along  its  own  line  only, 

and  to  be  agent  to  make  another  contract  with  another 

company  or  companies,  for  the  rest  of  the  transit,  on 

behalf  of  the  consignor,  the  reward  for  that  carriage  to  be 

kept  by  the  Great  Western  Company  should  be  distinctly 

and  expressly  specified,  and  not  lefl  to  form  an  undefined 

part  of  an  entire  sum  paid  down  by  the  consignor.     That 

seems  to  show  that  the  company  was  left  to  make  its 

own  bargains  with  all  the  forwarding  companies,  receiving 

a  certain  sum  firom  the  consignor  for  the  whole  journey. 

rhat  the  Great  Western  Company  would  afterwards  share 

that  sum  with  those  other  companies,  makes  no  difference 

As  to  its  own  liability.     It  may,  indeed,  have  been  the 

intention  of  the  Great  Western  Railway  Company  to  con- 

tr^xjt  to  carry  along  its  line  only,  but  if  that  was  so,  it  has 

not  been  expressed  with  sufficient  clearness,  and  if  it  is 

tixiportant  for  that  company  in  future  cases  to  limit  its 

Visibility  to  its  own  line,  the  terms  of  the  present  receipt 

>^ote  should  be  altered. 

On  the  whole,  though  I  have  felt  considerable  doubt  in 

"the  course  of  this  proceeding,  I  think  the  Judges  forming 

'the  minority  who  have  given  their  opinions  to  your  Lord- 

sliips  are  right,  and  that  the  judgment  of  the  Court  below 

oi^ht  to  be  reversed. 
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Lord  Kingsdown : 

My  Lords,   I    am  not  prepared  to   dissent  from  the 

opimons  which  have  been  expressed  by  my  noble  and 

learned  firiends,  although  I  own  I  look  upon  the  case  as 

OBe  of  great  doubt.     If  the  question  was,  as  one  or  two  of 

the  Judges  in  their  opinions  seem  to  consider,  whether 

the  case  having  been  properly  left  to  the  jury,  there  was 

evidence  upon  which  the  jurors  might  find  the  verdict 

complained  of,    I   should  have  had   great   difficulty    in 
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saying  that  there  was  not.  But  the  case  seems  to  depei: 
entirely  on  the  construction  to  be  put  by  the  Court  on 
written  contract;  and  as  to  that,  although  not  witho 
some  hesitation,  I  acquiesce  in  the  view  which  has  bei 
taken  by  my  noble  and  learned  friends. 

Judgment  of  the   Court  of  Exchequer   Chamber  r 
▼ersed. 


Lords'  Journals,  27  July  1859. 


CASES  IN  THE  HOUSE  OF  LORDS.  241 


1858. 
Sib  Moses  Montefiore   -        -        .    Appellant.  Julyli^,  20 

22, 23/30/ 

Petbr  Browne         -        -        -        -    Respondent.  • 

Family  Deeds. 

A,  8Dd  B^  father  and  son^  executed  deeds  for  the  settlement  of  some    ju^^'' 
of  their  fiunily  estates,  and  for  payment  of  the  debts  of  ^.    Cer-  Power  of  i?«- 
tain  estates  were  conveyed  to  trustees,  with  a  power  to  sell,  on  the  vocationr—of 
eoQsent  in  writing,  of  A.  and  B.f  or  the  survivor,  and  to  apply  the   ^^* 
prodnce  of  the  sale  in  payment  of  debts  therein  specified.    A,  was    ^   ^'^^J^JV- 
indebted  to  />.,  as  trustee  for  an  infirmary,  and  ^4.  and  B,  had  ^^i^^^^ 
given  joint  and  separate  warrants  of  attorney  to  secure  the  debt.   Chancery. 
Separate  judgments  had  been  entered  up  against  A,  and  against 
B.   The  amount  of  the  sums  thus  due  was  stated  in  the  deed. 
B.  had  some  legal  interest  in  the  estates  themselves.    He  was  a 
party  to  the  deed,  and  executed  it : 

Hkld,  that  this  deed  created  a  trust  in  favour  of  the  infirmary  of 
which  he  was  a  trustee. 

In  this  deed  there  was  a  power  of  revocation  to  be  exercised  by 
A'Uid  B»;  A»  died  without  exercising  it : 

HsLD,  that  the  power  of  revocation  was  then  at  an  end. 

In  the  deed  executed  by  A.  and  B.^  there  was  a  convey ence  to  certain 
persons,  with  a  power  of  sale,  to  be  exercised  with  the  consent,  in 
writing,  of  ^.  and  B.^  or  the  survivor  of  them.  A.  died  without 
i^Ting  concurred  in  any  consent  to  a  sale.  B.  afterwards  bor- 
rowed money  from  an  insurance  company,  the  repayment  of  which 
^as  secured  by  mortgage  of  his  estates,  of  which  those  which  were 
^0  subject  of  the  first  deed  formed  part.  In  the  mortgage,  to 
^luch  the  creditor  under  the  first  deed  was  a  party,  and  which 
^7  recited  that  deed,  there  was  a  power  of  sale  given  to  the 
Mortgagee: 

^^^^}  that  this  was  a  consent,  in  writing,  sufiicient  to  satisfy  the 
Words  of  the  first  deed. 

^  mortgage  given  by  B,  in  1832  to  an  insurance  company,  from 
^hich  he  had  obtained  a  loan  of  money,  recited  a  previous  deed, 
dated  m  1823,  executed  by  A.  and  B.^  for  the  settlement  of  certain 
^niily  estates,  and  for  the  payment  of  some  of  yf .'s  debts,  and  re- 
cited that  in  that  deed  a  sum  of  3,200  /.  was  due  to  />.,  as  trustee 
for  an  infirmary,  on  a  judgment  against  A.  and  B,y  that  that 
^ney,  with  interest,  had  been  paid  ofi;  and  that  it  was  intended 
^  enter  satisfaction  on  that  and  all  other  judgments  afifecting  the 
mortgaged  lands.    There  were  separate  judgments,  at  the  suit  of 
^1  against  ^.  and  against  B,,  dated  in  1810  and  1812,  but  a  war- 
^01*  vii.  Q 
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rant  of  attorney  given  by  2).  in  1819,  authorised  satisfaction  to 
entered  on  the  roll  as  to  them.  There  was  no  judgment  agai 
them  jointly  for  the  sum  stated  in  the  mortgage.  The  mortga 
caused  satisfaction  to  be  entered  on  the  roll  as  to  the  aepai 
judgments  of  1810  and  1812,  but  made  no  farther  inquiries : 

Held,  that  as  the  mortgage  itself  had  recited  a  joint  judgment  f 
specific  sum,  the  mortgagee  had  been  guilty  of  negligence  ia 
looking  farther  into  the  matter,  and  must  therefore  be  takej 
have  had  a  proper  notice  of  the  unsatisfied  claim  under  the  dee< 
1823. 

A  Court  of  Equity  may,  by  additional  orders,  without  a  biii 
review  or  a  re-hearing,  deal  with  a  fund  which  is  still  in  court. 

But  where  the  party  so  requiring  the  Court  to  deal  wiAi  the  fai 
might  have  appeared  at  an  earlier  stage  of  the  cause,  he  will  1 
required  to  pay  all  the  additional  costs  which  have  beenoee 
fiioned  by  the  imperfect  manner  in  which  his  claim  was  brougl 
forward. 

The  Incumbered  Estates  Court,  in  a  case  where  the  rights  of  paitii 
are  under  adjudication  in  the  Court  of  Chancery,  is  ancillary  i 
Chancery,  and  though  it  has  ordered  a  sale  of  estates,  it  may  deb 
the  distribution  of  the  fund  obtained  by  such  sale  until  Chanoei 
has  adjudicated  on  a  claim  presented  to  its  notice. 


In  1810  the  Right  Honourable  Denis  Browne  mis 
governor  and  trustee  of  the  County  of  Mayo  Infinnarj 
and  in  that  capacity  he  advanced  a  sum  of  2,200  /.  (of  th 
then  Irish  currency)  being  the  money  of  the  infirmar] 
to  Dominick  Geoffrey  Browne.  To  secure  the  repaymen 
of  this  sum,  with  interest,  a  bond,  in  the  penal  sum  o 
4,400  /.  was  given  by  Dominick  Geoffrey  BrowM  an< 
Dominick  Browne^  his  son,  the  latter  of  whom  subsequent!; 
became  Lord  Oranmore,  Separate  judgments  were,  as  o 
Trinity  Term  1810,  entered  up  against  these  two  obligoft 
in  favour  of  Denis  Browne^  as  trustee  of  the  Mayo  In 
firmary.  In  1811,  Denis  Browne  advanced  a  farther  sflU 
of  1,000  /.  of  the  infirmary  money  to  Dominick  G.  Brmi0 
and  took  his  bond  to  secure  the  same  in  the  penal  sum  o 
2,000  /.,  and  a  similar  judgment,  as  of  Easter  Term  1812 
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was  entered  up  on  this  bond.     In  1816  ^  Denis  Browne        18^8. 
ad?anced  two  sums  of  1,600  /.  and  500  Lj  also  the  money  of  Montsfiorb 
the  Mayo  Infirmary,  to  Dominick  6r,  Browne  and  Domi-'      Bbowvb. 
nkk  Browne,  on  their  joint  and  seTcral  bonds  and  war- 
nutts  of  attorney  in  the  penal  sums  of  3,200  i!.  and  1,000/.; 
and  in  Trinity  Term  1815   separate  judgments  against 
Dminick  Browne  alone  were  entered  up  thereon.    Shortly 
before  1819,  Dominick  G.  Browne  and  his  son,  Dominickj 
were  desirous  of  re-settling  the  family  estates,  to  effect 
which  it  was  arranged  that  Denis  Browne  should  execute 
warrants  to  declare  the  judgments  of  1810  and  1812,  satis- 
fied, on  Domintici  Geoffrey  Browne  and  his  son,  Dominicky 
executing  to  him,  as  trustee  for  the  infirmary,  a  new  bond  . 
(with  a  warrant  of  attorney  to  enter  up  judgment)  in  the 
penal  sum  of  6,400  /.  to  secure  3,200  /.     Dominick  G. 
Browne  and  his  son,  Dominick,  accordingly,  executed  in 
fevour  of  Denis  Browne,  for  the  sum  of  6,400  /.,  their  joint 
and  several  bond,  dated  5th  February  1819,  together  with 
&  warrant  of  attorney  to  enter  up  judgment  thereon,  and 
•Dentf  Browne,  on  the  20th  April  1819,  executed  war- 
fuits  of  attorney  in  their  favour  to  declare  satisfied  the 
jodgment  of  1810  against  both  these  persons,  and  the 
judgment    of  1812,    which   had   been  obtained   against 
liminick  G.  Browne  alone.    The  arrangements  for  the 
re^tdement  of  the  estates  were  not  completed  till  1823, 
when  certain  deeds  were  executed  for  that  purpose.    Two 
of  these  were  indentures  dated  24th  of  June  of  that  year. 
The  first  was  made  between  Denis  Browne  of  the  first 
I^it,  George  Clendinning  of  the  second  part,  Dominick 
Geoffrey  Browne  of  the  third  part,  Dominick  Browne  of 
^  fourth  part,  various   othCT  persons  and  parties  not 
■necessary  to  be  named,  and  George  and  Alexander  Clen* 
^^fig  of  the  tenth  part.      By  this   indenture,   Domi^ 
*^  G.  and  Dominick  Browne,  appointed  certain  lands 
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1858.  called  Caolaran,  Lacka,  Cahiraleey  and  Cahiriemare,  i 
MoNTBFioRE  the  couiity  of  Galwaj/y  to  G*  and  A,  Ckndinning^  an 
Browns  ^^^^  heirs,  upon  trust  that  they  should,  as  soon  as  coi 
veniently  might  be,  "  with  the  consent  in  writing  of  D* 
minick  G.  Browne  and  Dominick  JBrotcne,  or  the  survive 
of  them,  sell  the  same,*'  and  hold  the  money  on  t!! 
trusts  to  be  declared  by  the  following  indenture. 

The  other  indenture,  which  was  dated  on  the  same  d^ 

after  reciting  the  former  deed,  and  likewise  a  limitatioOfl 

Dominick  Browne  of  a  rent-charge  of  900  Z.  a  year  dur^ 

the  life  of  himself  and  his  father,  it  was  declared  t=:: 

G.  and  A.  Clenditining  should  stand  seised  of  the  mo~:3 

raised  by  the  sale  of  the  said  lands  on  trust,  in  the  *fl 

place,  to  pay  the  expenses  of  the  sale,  &c. ;  in  the  i=m 

place,  raise  a  sum  of  8,275  /.  Irish  currency,  and  apply  i 

same  on  such  trusts  as  Dominick  G.  Browne  and  Dominic 

Browne  should,  by   any  deed,  &c.,  in  writing,  with  o 

without  the  power  of  revocation,  appoint,  and  in  default  o 

such  appointment,  out  of  the  said  sum  of  8,275  /.  pay  aa^ 

discharge  the  debts  and  legacies  thereinafter  mentioned 

that  is  to  say,  "  the  sum  of  3,200  /.  Irish  currency,  due  t^ 

the  Right  Honourable  Denis  Browne^  as  trustee  for  th« 

Idayo  Infirmary,  on  a  judgment  against  the  said  DomxnicH 

Geoffrey  Browne  and  Dominick  Broumey"  certain  l^acies 

bequeathed  in  the  part  recited  will  of  Peter  Lynch,  certain 

other  sums  of  money,  some  of  which  (their  amounts  wen 

not  specified)  were  described  as  borrowed  by  Domime) 

Geoffrey  Browne  and  Dominick  Browne  for  the  sole  benefi' 

of  the  latter,  and  pay  the  surplus,  if  any,  of  the  8,275 1 

unto  Dominick  Browne,  his  heirs,  &c.     Till  the  sale  th< 

trustees  were  to  apply  the  rents  on  such  trusts  as  Domt 

nick   Geoffrey   and   Dominick  Browne,   should    by   deed 

appoint,  and  in  default  of  such  appointment  keep  dowr 

the  interest  due  for  the  principal  sum  of  3,200  /.,  and  foi 
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the  legacies  of  Mr.  Lynch y  and  pay  the  remainder  to         ^^8* 
Dminick  Geoffrey  Browne  for  his  use  for  life,  and  after    Momt&piors 
his  death  to  Domutick  Browne  for  his  use.     If  the  sale      Browne. 
should  be  made  during  their  joint  lives,  and  should  produce 
more  than  the  principal  of  the  3,200/.,  and  the  legacies 
under  Mr.  Lynches  will,  then  a  deduction  was  to  be  made 
from  the  amount  of  JDominick  Browne^s  rent-charge  of 
900/.  a  year  in  proportions  therein  specified.     And  it  was 
declared,  that  Dominick  Geoffrey  Browne,  as  between  him- 
self and  his  son,  should  keep  down  the  interest  on  the 
unspecified  debts.    There  was  a  general  power  of  revoca- 
tion and  new  appointment  reserved  to  Dominick  Geo^reif 
and  Dominick  Browne,  **  during  their  joint  lives,  by  any  / 
writing  sealed  and  delivered  by  them  and  attested  by  two 
witnesses." 

Both  these  deeds  were  executed  by  Denis  Browne. 

Dominick  Geoffrey  Browne  died  in  May  1826,  without 
having  exercised  his  power  of  revocation  and  new  appoint- 
Dient  Denis  Browne  died  in  the  year  1827,  without 
having  entered  up 'judgment  on  the  bond  of  February 
18 J 9,  He  had  previously  made  a  will,  by  which  the 
Respondent  was  appointed  his  executor,  and  the  will  was 
proved  by  the  Respondent. 

b  1832,  Dominick  Browne  applied  to  the  directors  of 

^Alliance  Insurance  Company  to  lend  him  56,000/.,  on 

the  security  of  a  mortgage  (amongst  other  lands)  of  those 

comprised  in  the  indenture  of  1823,  and  the  application 

having  been  granted,  these  lands  (with  the  others)  were, 

by  a  deed  of  mortgage,  dated  26th  March  1832,  conveyed 

to  the  Appellant  and    other    persons    representing   the 

Alliance  Company.    The  mortgage  deed  (to  which,  among 

other  persons,  the  two  Ckndinnings  were  parties)  recited 

the  deeds  of  1823,  and  described  the  trust  to  be  to  sell 
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1868.        and  tlien  "  to  pay  and  discharge,  with  or  out  of  the  said 
MoNTSFioRB    sum  of  8^275  L,  the  several  sums  of  money  therein  and 
Bbownb.      hereinafter  mentioned ;  (that  is  to  say),  the  sum  of  3,200  /. 
to  the  said  Denis  JBrowney  as  the  trustee  of  the  Mayo  In- 
firmary, on  a  judgment  against  the  said  Dominich  Geoffrey 
Browne  and  Dominick  Broume"  the  legacies  bequeathed 
by  Lynchy  &c.      It  then  recited  that  no  sale  had  been 
made,  that  Dominick  Geoffrey  Browne  had  died  without 
having  concurred  with  Dominick  Browne  in  executing  their 
joint  power  of  appointment  over  the  8,275  /.,  that  the  said 
sum  of  3,200  /.  [but  this  recital  was  imtrue],  and  all  inte- 
rest thereon  had  been  paid  by  Dominick  Browne,  and  that 
,^ ''  satisfaction  is  intended  to  be  forthwith  entered  up  on  the 
record  of  the  said  judgments  for  securing  the  same,  and 
all  other  judgments  affecting  the  said  lands,  &c."     The 
mortgage  contained  a  power  to  the  mortgagees  to  sell  if, 
within  six  months  after  calling  in  the  debt,  it  should  not 
be  satisfied  with  all  interest.     The  representatives  of  the 
Alliance  Company,  on  the  31st  May  1832,  searched  the 
roll  of  judgments,  and  procured  satisfaction  to  be  entered 
upon  the  roll  of  the  judgments  of  1810  and  1812,  under 
the  warrants  of  attorney   granted   for  that  purpose   by 
Denis  Browne,  on  the  20th  April  1819.     About  the  time 
of  the  execution  of  the  mortgage  to  the  Alliance  Company, 
Dominick  Browne  paid  to  the  Respondent,  who  was  then 
resident  abroad,  the  amoimt  due  on  the  judgments  of  1815, 
and  the  Respondent  thereon  executed  warrants  of  attorney 
to  enter  satisfaction  on  those  judgments. 

In  Michaelmas  Term  1838,  the  governors  of  the  Mayo 
Infirmary  entered  up  judgments  on  the   bond  of  the  5th 
February  1819,  against  Dominick  Browne  (who  had,  in 
1836,  become  Lord  Oranmore),  the  surviving  obligor  in  the 
bond,  and  against  the  executors  of  the  other  obligor.    On 
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the  26th  of  March  1846,  the  Respondent,  Peter  Browne        185^. 
(who  was  still  abroad)  assigned  this  judgment  to  Thomas   Montefiorb 
V.  CkntHnfiing,  the  then  treasurer  of  the  infirmary,  in  trust      Bj^ownb. 
for  that  institution. 

On  the  1st  Auffust  1839,  Lord  Oranmorej  to  cover  the 
interest  then  due  to  the  infirmary,  which  amounted  to  the 
sum  of  1,217/.  2*.  1 1  rf.,  executed  to  T.  V.  Clendinning^ 
who  had  then  become  trustee  for  the  infirmary,  a  bond 
with  a  warrant  of  attorney,  to  enter  up  judgment  thereon, 
in  the  sum  of  2,434/.  bs.  10  d,  and,  as  of.  Trinity  Term 
1839,  judgment  was  afterwards  entered  up.  And  up  to 
1842  Lord  Oranmore  paid  interest  on  this  sum,  and  on  the 
principal  sum  of  3,200/. 

On  the  14th  August  1843,  the  Appellant  and  the  other 
directors  of  the  Alliance  Company,  filed  their  bill  of  fore- 
closure on  the  mortgage  of  the  26th  March  1832.  The 
Respondent  was,  as  the  executor  of  the  Right  Honourable 
Denis  Browne,  and  as  a  judgment  creditor,  made  a  party 
to  this  bill,  but  being  beyond  the  jurisdiction  was  not  served 
with  it.  A  decree  for  an  account  was  pronounced  on 
the  4th  November  1846.  Under  the  decree  of  November 
1846,  T.  V,  Clendinning  filed  a  charge,  by  which,  as  trustee 
for  the  Mayo  Infirmary,  he  claimed  a  sum  of  6,059/.  16jr.  Id. 
(Composed  of  two  sums  of  4,276  /.  1  5.  7  d.  and  1,783  /.  15  v.) 
on  the  judgments  o(  Michaelmas  Term  1838  and  of  Trinity 
Term  1839.  In  stating  this  charge  he  alleged  that  Peter 
Browne  was  resident  at  Copenhagen,  and  that  interest  had 
been  paid  by  Lord  Oranmore  up  to  August  1851. 

On  ist  May  1846,  the  Plaintiffs  filed  their  discharge 
from  this  claim,  submitting,  amongst  other  things,  that  the 
executors  of  Denis  Browne  were,  if  any,  the  proper  parties 
to  file  such  charge.  Before  any  adjudication  was  made  on 
*be  charge  and  discharge,  or  any  report  under  the  decree 
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1858.         of  4th  November  1846,  Thomas  V.  Clendinning  died,  and  the 
MoKTEFioRB    Plaiiitiffs  did  not  take  any  steps  to  reviTe  the  suit  against 
Browne.      ^^^  personal  representative,  or  to  bring  before  the  Court 
any  person  to  represent  the  Mayo  Infirmary. 

On  20th  June  1849,  the  Mastef  made  his  report,  stating 
that  Thomas  V,  Clendinning  was  dead,  and  that  in  respect 
of  the  judgments  of  1838  and  1839,  there  were  due  the 
two  sums  of  4,276/.  Is.  7^.  and  1,783/.  15s.,  with  priorities 
as  to  these  two  debts,  as  debts  of  1838  and  1839  respec- 
tively ;  but  that  he  could  not  report  to  whom  these  sums 
were  payable,  nor  in  whom  the  judgments  were  then  legally 
vested,  no  person  since  the  death  of  T,  V.  Clendinning 
having  appeared  before  him  to  claim  their  amounts. 

On  the  16th  November  1849  the  cause  was  heard  on 
farther  directions,  when  the  report  was  confirmed,  and  it 
was  ordered  that  out  of  the  produce  of  the  sales  thereby 
ordered  to  be  made,  the  creditors  should  be  paid  according 
to  the  report,  which  had  only  given  the  claim  of  the  Ma^/o 
Infirmary  the  priority  of  a  debt  of  1838,  and  had  in  that 
way  postponed  it  to  the  mortgage  deed  of  1832. 

On  the  20th  Nov^wJgr  1849,  the  Appellant  and  Mr.  Samuel 
Gurneyy  the  surviving  trustees  of  the  Alliance  Insurance 
Company,  presented  their  petition  in  the  Incumbered 
Estates  Court,  praying  to  have  a  sale  of  the  lands  mort- 
gaged to  them,  and  which  included  those  that  were  com- 
prised in  the  deed  of  June  1823.  The  order  for  the  sale  was 
made,  and  the  Alliance  Company  purchased  the  lands. 
The  purchase  money  of  these  included  lands  was  insufficient 
to  meet  the  demands  of  the  Mago  Infirmary,  if  they  were 
treated  as  dating  only  from  the  judgment  of  1838,  accord- 
ing to  the  Masters  report,  and  in  Mag  1853  a  petition  was 
prcBcnted  to  the  Incumbered  Estates  Court  on  that  sub- 
ject.   The  petition  was  dismissed  on  the  ground  that  the 
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Incumbered  Estates  Court  was  bound  by  the  report  and 
the  decree  thereon  in  the  Court  of  Chancery ;  but  judg- 
ment was  delayed  that  an  application  might  be  made  to  the 
Court  of  Chancery.  A  petition  was  accordingly  presented 
to  that  Court  by  the  Respondent  (who  had  then  returned 
to  Ireland),  as  trustee  on  behalf  of  the  Mayo  Infirmary^ 
praying  to  be  at  liberty,  notwithstanding  the  previous  report 
and  decree,  to  go  before  the  Master  as  to  his  right,  as  such 
trustee,  to  the  sum  of  3,200/.  and  interest  secured  by  the 
two  deeds  of  the  24th  June  1823.  On  the  6th  November 
1854,  the  Master  of' the  Rolls  made  an  order  allowing  the 
prayer  of  the  petition,  but  did  not  express  any  opinion  as 
to  the  validity  of  the  claim.  On  the  8th  June  1855,  the 
Halter  reported  in  favour  of  the  claim,  and  found  that  it 
vas  a  charge  on  the  lands  mentioned  in  the  deeds  of  24th 
June  1823.  The  Appellant  objected  to  the  report  that  the 
debt  of  3,200/.  being  merely  a  judgment  debt,  was  not 
effectually  charged  on  the  lands  by  the  deeds  oi  June  1823, 
that  Denis  Browne  was  not  a  cestui  que  trust  under  those 
deeds,  that  the  trust  for  (he  sale  under  the  first  deed  was 
only  capable  of  being  exercised  with  the  consent  of  Domi- 
«ift  Geoffrey  Browne,  and  of  Dominick  Browne,  or  the 
sunrivor,  and  that  no  such  consent  had  been  given  before 
the  mortgage  to  the  Plaintiffs,  and  that  the  claim  was 
barred  by  the  Statute  of  Limitations.  These  objections  were 
on  the  3d  November  1855  (a)  overruled  by  the  Master  of 
<4«  Rolls,  who,  however,  refused  the  application  to  vary 
the  report,  but  declined  to  confirm  it,  as  that  might  indi- 
lectly  affect  the  Lord  Chancellor's  decree  of  16th  November 
1840,  which  his  Honor  had  no  jurisdiction  to  vary.  This 
wag  done  without  prejudice  to  what  the  governors  of  the 
i^rmary  might  be  advised  to  do  by  any  other  application 


1858. 

MOKTKFIORB 
V. 

Browns. 


(a)  4  Ir.  Ch.  Rep.  470,  nom.  Gumey  v.  Lord  Oranmore. 
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1858.        to  the  Lord  Chancellor,  in  order  to  ha^e  their  priority 
IfosTKFioRE    established  as  of  the  date  of  June  1823. 
Bsowjrs.  '^^^^  order  of  the  Master  of  the  Rolls  was  affirmed  by 

Lord  Chancellor  Brady,  on  appeal,  24th  January  1856. 

In  June\%b^  the  Respondent  applied  to  the  Lord  Chan- 
cellar  (b),  who  made  an  order  in  substance  confirming  the 
Master's  report  of  8  June  1855,  and  declaring  that  the  sum 
of  6,593/.  2  s,  5  J.  was  due  to  the  Respondent  as  executor 
of  Denis  Browne,  trustee  for  the  Mayo  Infirmary,  together 
with  accruing  interest  on  the  principal  sum  of  3,200  L  which 
had  been  well  charged  on  the  lands  mentioned  in  the  deeds 
of  June  1 823,  and  with  priority  of  that  date. 

I'he  appeal  was  brought  against  this  order,  and  against 
all  those  which  it  in  substance  confirmed  (c). 

The  Attorney '  General  (Sir  F,  Kelly)  and  Mr. 
Braithwaite  (Mr.  Rogers  was  with  tliem)  for  the 
Appellant: 

The  first  question  here  is,  does  the  language  of  the  deed 
of  1823  create  a  charge  in  respect  of  the  3,200/.  on  the 
estates  comprised  in  that  deed,  and  constitute  a  trust  for 
the  Mayo  Infirmary,'  which  the  cestui  que  trust  may  at  any 
time  enforce.  Second,  is  the  deed  a  mere  voluntary  act  on 
the  part  of  the  two  Brownes,  and  is  it  a  mere  matter  of 
contract  between  themselves,  which  they  can  revoke  if  they 
think  fit.  Thirdly,  has  the  Alliance  Company  been  guilty  of 
any  such  gross  negligence  in  not  making  inquiries  into  this 
claim  of  the  Mayo  Infirmary  as  to  entitle  the  Respondent  to 
insist  on  it  against  that  company  as  a  charge  upon  the  estate. 

First,  as  to  the  construction  of  the  deed,  no  charge  has 

(b)  5  Ir.  Ch.  Rep.  436,  nom.  Gumey  v.  Lord  Oi'anmore. 

(c)  There  was  an  argument  as  to  the  effect  of  the  Statute  of  Limi- 
tations. No  judgment  was  delivered  upon  it,  and  it  is,  therefore, 
not  reported. 
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been  created,  and  no  trust  constituted,  by  this  deed.   There  ^^^' 

is  no  title  to  enforce  the  claim  of  the  infirmary,  except  on    Montkfxore 
the  contingency  of  a  sale  which  could  not  be  had  without      Browne. 
the  consent  of  the  two  Brownes,  or  the  survivor  of  them, 
and  that  consent  has  never  been  given.     Unless  the  estate 
was  sold,  the  power  to  raise  the  8,275  /.  and  to  pay  off  the 
3^200  L  did  not  arise.     If,  therefore,  there  was  any  trust 
created  by  the  deed,  it  was  only  a  conditional  trust,  and 
^e  condition  has  never  been  performed.     ITiere  is  conse- 
quently no  absolute  charge  of  the  3,200  /.  upon  the  estate ; 
^nd  as  to  the  interest,  it  is,  unless  the  Brownes  shall  other- 
^"ise  order,  to  be  paid  out  of  the  rents  and  profits  of  the 
estate,  but  is  not  in  any  way  a  charge  upon  the  body  of 
^he  estate.     The  Mayo  Infirmary  has  no  power  to  call  for 
^  sale,  either  for  payment  of  principal  or  interest.     The 
principal  was  only  chargeable  on  the  estate  by  the  consent 
of  the  Brownes,  and  the  interest  was  not  chargeable  upon 
It  at  all.     Besides,  the  language  of  the  clause  implies  an 
annual  settlement  and  balancing  of  the  accounts,  so  that  it 
Js  the  fault  of  the  creditor  if  there  is  any  arrear ;  he  cannot 
ffia.te  good  his  own  default  by  a  forced  sale.     If  the  infir- 
ttia.ry  has  any  remedy  against  the  trustee  for  not  keeping 
dovm  the  arrears,  or  any  remedy  against  Lord  Oranmore 
personally,  it  has  none  against  the  estate  itself  in  the  hands 
of  the  mortgagee. 

Secondly,  there  is  no  obligatory  trust  under  this  deed. 
There  can  be  no  such  trust  where  the  application  of  the 
whole  and  every  part  of  the  money  depends  on  the  im- 
fettered  will  of  the  maker  of  the  instrument.  Synnot  v. 
Smfuin  (d),  which  was  held  to  be  a  case  of  trust,  because 
the  creditor  was  a  party  to  the  arrangement,  is  not  a  case 
decisive  of  the  present,  for  though  Denis  Browne  is  a  party 

(d)  6  II.  L.  Cas.  121. 
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(1858.         to  this  instrument,  he  is  not  a  party  in  the  character  of  a 
MoNTBFioRB    trustcc  for  the  infirmary ;  he  only  became  so  because  he 
Bbowns.      ^^^  some  legal  estate  in  him,  and  without  his  joining  in 
the  conveyance  there  could  be  no  sale.     Had  the  infir- 
mary been  a  party  to  the  deed,  so  as  to  raise  a  contract 
between  itself  and  the  BrowneSy  there  would  have  been  a 
recital  of  something  which  amounted  to  a  consideration 
moving  from  the  infirmary  to  the   Brownes,  and  power 
would  have  been  given  to  the  infirmary  to  compel  the 
raising  of  the  money,  instead  of  the  wrhole  matter  being 
left  in  the  discretion  of  the  Brownes.    The  case  of  Law  or 
Evans  v.  Bagwell  {e)  shows  that,  under  such  circumstances 
as  exist  here,  the  creditors  have  no  right  to  treat  this  deed 
as  creating  an  obligatory  trust.    There  the  maker  of  the 
deed  reserved  to  himself  a  power  over  the  fund,  and  Lord 
Chancellor  Sugden,  in  judgment,  said,  *^  The  doctrine  in 
Wallwyn  v.  Coutts  {/)  has  gone  beyond  the  intention  of 
those  who  originally  introduced  it.     I  do  not,  however, 
mean  to  express  any  opinion  as  to  the  extent  to  which 
the  doctrine  ought  to  be  maintained.      No   doubt  if  a 
creditor  hearing  of  the  existence  of  an  instrument  of  this 
nature,  for  the  benefit  of  which  he  never  made  any  stipu- 
lation, should  be  allowed,  at  his  own  discretion,  to  enforce 
that  benefit,  if,  half  an  hour  after,  he  acquired  this  infor- 
mation, he  should  be  allowed  to  file  a  bill  to  carry  into 
execution  the  trusts  of  the  deed  in  his  favour,  the  practice 
would    be   a    serious    inconvenience."     In    Wallwyn    v. 
CotUts(g),  no  creditor  was  a  pai'ty  to  the  deed,  which  was 
held  a  voluntary  act  between  the  father  and  the  son,  and 
quite    incapable    of  enforcement.       Garrard  v.   Lauder- 
dale(Ji)  applies  to  the  present  case,  both  in  principle  and 

(«)  4  Dru.  &  War.  398.  {g)  3  Mer.  707. 

(/)  3  Mer.  707.  (A)  2  Russ.  &  MyL  46L 
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details^  and  Smith  v.  Hurst  (t)  sbows,  that  where  the  deed 
is,  as  it  is  here,  a  mere  deed  of  management^  it  cannot  be 
set  op  as  a  trust 

Thirdly,  there  has  been  no  negligence  here  on  the  part 
of  the  Alliance  Company.     There  was,  in  the  deed,  a 
misdescription  of  the  creditors,  which  misled  those  who 
read  it ;  and  where  that  is  the  case,  the  persons  so  misled 
are  not  to  suffer,  nor  are  they  to  be  treated  as  having 
had  notice.     Jones  v.  Smith  (J).     There  a  man,  before  he 
advanced  money  on  mortgage,  inquired  of  the  intended 
mortgagor  and  wife  whether  any  settlement  of  the  pro- 
perty had   been  made  on  their  marriage,  and  was  told 
that  there  had  been  a  settlement  of  the  wife's  fortune  only, 
but  not  of  the  husband's  estate.     It  was  this  estate  that 
^as  ofiered  as  security,  and  the  money  was  advanced  upon 
It  without  farther  inquiry.     The  representation  was  untrue ; 
the  mortgagee  was  held  not  to  be  bound  in  consequence 
of  having  acted   on  it,  although  the  settlement,   of  the 
existence  of  which  he  was  informed,  did  contain  a  charge 
on  the  husband's  property.     Taylor  v.  Baker  {k)  is  not 
applicable  here,  for  there  the  purchaser  had  full  notice  of 
the  prior  incumbrance :  he  knew  nothing  of  it  in  this  case. 
The  doctrine  of  constructive  notice  only  applies  where  a 
TQan  is  guilty  of  gross  or  culpable  negligence  in  not  ob- 
taining knowledge  which  it  was  in  his  power  to  obtain : 
Ware  v.  Lord  Egmont  (/),  Hewitt  v.  Loosemore  (m),  Colyer 
V.  Finch  (n).     It  only  applies  in  two  cases ;  first,  where  a 
"om.  has  notice  of  the  fact  of  an  incumbrance,  but  does 
not  make  any  inquiry  as  to  its  nature,  and  so  does  not 
obtain  the  knowledge  which  inquiry  would  have  given 


1858. 


MONTBFIOBB 
V. 

BaowifB. 


(0  10  Hare,  30. 

0)  1  Hare,  43.    1  Phil.  244. 

(*J  5  Price,  306. 


(/)  4  De  G.  M.  &  Gord.  460. 
(f»)  9  Hare,  449. 
(n)  5  H.  L.  Cas.  905. 
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1858.  him ;  or,  secondly,  where  his  conduct  shows  that  he  had 
MoNTBFioRE  a  suspicion  of  the  truth,  but  he  wilfully  avoided  inquiring 
Bbownb.  ^^^  ^^  ^^^  present  case  does  not  fall  within  either  of 
those  descriptions,  for  the  Appellant  here  did  look  for  the 
judgment  of  which  the  deed  gave  him  information,  found 
it,  and^  finding  it,  and  finding  the  whole  sum  due  to 
amount  to  3,200  /.,  believed,  of  course,  that  it  was  the 
only  judgment  that  affected  the  property.  He  was  in- 
formed by  the  same  deed,  and  had  reason  to  believe,  that 
that  judgment  was  paid  off.  He,  perhaps,  did  not  show 
a  suspicious  caution ;  but,  in  Joties  v.  Smith,  on  appeal. 
Lord  Lyndhurst  (o)  said,  that  a  mere  want  of  caution 
would  not  affect  the  rights  of  a  mortgagee.  That  principle 
was  applied  in  West  v.  Reid  (p),  although  the  particular 
circumstances  of  that  case  showed  a  ground  for  arguing 
that  there  had  been  more  than  a  mere  want  of  caution. 
There,  a  policy  effected  on  the  life  of  X).  was  assigned  to 
W,y  whose  solicitor  entered  a  memorandum  in  tiie  ofiBce  of 
the  company,  directing  all  letters  relating  to  the  policy  to 
be  sent  to  him,  and  he  paid  the  subsequent  premiums.  It 
was  held  that  the  office  had  not  had  notice  of  the  assign- 
ment, and  that  on  the  bankruptcy  of  2).,  the  policy  passed 
to  his  assignees,  but  it  was  also  held,  that  the  executors  of 
W,  were  entitled  to  a  lien  on  it  for  the  premiums,  the 
amount  of  which  was  to  be  satisfied  out  of  the  money 
payable  on  the  policy.  The  negligence  which,  in  such  a 
case,  would  make  a  man  liable,  was  there  said  to  be  dis- 
regard of  a  fact  brought  to  his  notice.  There  was  no 
negligence  of  that  sort  here. 

But  the  authorities  also  show,  that  where  a  person 
claims  under  a  deed  duly  registered,  he  is  not  affected  by 

(o)  1  Phill.  244.  {p)  2  Hare,  249. 
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the  doctrine  of  constructive  notice,  unless  there  is  fraud ; 
and,  in  such  a  case,  even  a  lis  pendens  is  not  notice :  Wr/att 
y.  Barwell(q)y  Jolland  V.  Stainbridge{r), 

Then,  as  to  the  forna  of  the  proceeding,   everything  that 

has  been  done  here  is  irregular :  Cat  tell  v.  Simons  {s) .    The 

declaratory  decree  of  the  Lord  Chancellor,  pronounced  in 

1849,  could  only  be  set  aside  by  a  petition  for  re-hearing, 

or  a  bill  of  review,  Champemowne  v.  Brooke  {t).     There 

has  not  been  any  such  proceeding  here. 

Sir  R.  Bethell  and  Mn  Wahhe  (of  the  Irish  Bar; 
Mr.  Wickens  was  with  them),  for  the  Respondent  : 

The  deeds  of  1823  constituted  a  trust.    They  were  the 
J^ult  of  a  contract  between  the  father  and  son  with  respect 
to  the  debts  of  the  father  and  one  of  the  creditors,  who  was 
*  creditor  in  respect  of  money  advanced  by  the  Mayo  In- 
firmary to  the  &ther,  was  a  party  to  the  deeds.     The  power 
of  revocation  in  the  deeds  of  1823  was  a  joint  power, 
it  was  never  executed,  and  the  trusts  thereby  created  were 
never  by  deed  revoked.     They  became,  on  the  death  of 
l^minick  Geoffrey  Browne  indefeasible.     In  no  respect 
were  they  revocable  except  under  that   power,  for  they 
were  created  for  a  valuable  consideration,  and  they  were 
communicated  to  the  person  who  was  to  take  a  benefit 
under  them ;  Synnot  v.  Simpson  («),  is  therefore  applicable 
bere,  and  the  principles  of  equity  clearly  explained  by 
liord  Cottenham  in  Bill  v.  Cureton  {v),  show  that,  under 
circumstances  such  as  exist  here,  the  deeds  are  not  revo- 
cable, for  here  all  that  was  wanting  in  that  case  is  supplied. 
Scott  Y,Porcher  {to),  had  applied  the  same  principles  to  a 


{?)  19  Ves.  439. 
(0  3  Vea.  478. 
W  8  Beav.  243. 
(0  3  Clark  &  Fin.  4. 


(tt)  6  H.  L.  Cas.  121. 
(tj)  2  Myl.  &  K.  503. 
(10)  3  Mer.  652,  G64. 
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mercantile  transaction.    The  case  of  Siggers  v,  Evans  C  ^ 
goes  farther  than  the  present.    There  H.  executed  a  de^^ 
assigning  all  his  property  to  S.  a  creditor,  in  trust  for    j; 
himself  and  the  other  creditors,  and  sent  the  deed  to  5.,  viYxo, 
on  the  day  after  receiving  it,  declared  his  assent  to  it.    Qq 
the  day  on  which  it  was  sent,  a  judgment  creditor  of  R 
delivered  a  Ji.  fa,  to  the  Sheriff,  but  it  was  held  that  the 
goods  had  become  the  property  of  S.,  under  the  deed 
which  was  held  not  to  be  revocable,  as  it  had  been  com- 
municated to  S.J  who  had  a  beneficial  interest  in  it 

Then,  has  there  been  any  negligence  on  the  part  of  the 
mortgagees  ?      Unquestionably  there  has.     These  deeds  of 
1823  were  recited  in  the  mortgage  of  1832,  and  the  trast 
to  the  C/endinnings  was  described  as  a  trust  ''to  pay 
3,200  /.  to  Denis  Browne,  as  the  trustee  of  the  Mayo  In- 
firmary, on  a  judgment  against  Dominick  O.  Browne  and 
Dominick  Browne,'^    The  mortgage  deed  afterwards  went 
on  to  recite,  that ''  the  said  sum  of  3,200  /.,  and  all  interest 
thereon,  hath  been  paid  off  and  discharged  by  the  sdd 
Dominick  Browne,*  and  that  satisfaction  was   intended 
to  be  entered  up  on  the  judgments  and  on  all  other  judg- 
ments.   The  whole  matter  was,  therefore,  brought  to  the 
notice    of  the   Appellant    as   representing  the   Alliance 
Company,  and   he  ought  to   have   instituted   inquiries: 
Taylor  v.  Baker  (y),  Jones  v.  Smith  {z).     A  grosser  case 
of  negligence  could  hardly  be  imagined  than  that  which 
the  conduct  of  the  Company,  in  omitting  to  make  proper 
inquiries,  has  exhibited^     The  Appellant's  own  case  states, 
that  there  was,  upon  the  negotiation  and  the  preparation 
of  the  mortgage  deed,  a  search  for  judgments  against  the 
two  Brownes,  and  there  were  found  the  two  judgments  of 


(x)  5  Ell.  &  Bl.  367. 
(y)  6  Price,  306. 


(g)  1  Hare,  43.    1  PhiU.  244. 
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1810,  the  judgment  of  1812,  and  the  two  judgments  of        1868. 

1815,  all  of  which  were  at  the  suit  of  Denis  Browne.    The   Mortkfiorb 

deed  of  1819  acknowledged,  that  the  debt  then  due  to      ^   ** 

him  was  paid,  and  authorised  satisfaction  to  be  entered 

upon  his  judgments.    If  so,  it  was  plain,  that  the  sum  of 

3,200  /.  stated,  in  the  mortgage  deed  itself,  to  be  due  on 

deeds  executed  in  1823,  could  not  be  the  sum  made  up  of 

what  was  due  before  1819,  and  which  had  been  satisfied 

in  1819.     On  the  fiace  of  the  mortgage  deed  itself  it  was 

plain,  that  the  deeds  of  1823  referred  to  some  other  sum 

of  money ;    yet  no  more  inquiry  was  made  about  the 

matter. 

Then  it  is  said,  that  the  power  of  sale  was  a  joint 
power  to  be  executed  in  writing,  and  that  there  has  not 
been  any  such  execution  of  it  But  the  trusts  of  the  deed 
became  indefeasible  on  the  death  of  Dominick  Geoffrey 
Bnume,  and  the  power  of  assenting  to  the  sale  was  not 
only  in  the  father  and  son,  but  in  the  survivor.  That 
sunriyor  was  Dominick  Drowne,  who  became  Lord  Oran" 
KOff.  He  mortgaged  to  the  Alliance  Company,  by  which 
be  necessitated  the  sale  of  this  estate,  and  his  so  doing 
must  be  taken  as  a  consent  in  writing.  The  estate  was 
sold,  and  then  the  trust  deeds  of  June  1823  operated  on 
the  proceeds ;  and,  according  to  those  trust  deeds,  D.  G. 
Bnmme  and  D.  Browne  were  not  entitled  to  the  surplus 
of  ihe  8,275  /.  till  the  3,200  /.  had  been  paid.  In  no 
respect  has  this  trust  been  performed. 

Then  as  to  the  form  of  the  proceeding,  llie  Respon- 
dent has  been  properly  admitted  to  put  in  his  claim. 
^kndimdng  was  dead,  and  the  Master'^  report  finding  his 
title  to  claim^  also  found  that  he  had  died,  and  that  there 
^^  then  no  representative  of  him  before  the  Court.  There 
^^^,  and  is,  a  fund  in  Court.  So  long  as  there  is  a  fund 
^  Court,  the  Court  has  jurisdiction  to  deal  with  it,  and  to 

VOL.  VII.  R 
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1858.  admit  a  claimant  upon  it :  Gillespie  v.  Alexander  {z).  And 
MoKTEFioRB  in  Khox  v.  Waters  {a)  the  same  course  was  pursued  that 
Browne.  ^^^  heen  adopted  here.  Till  a  late  period,  judgments  were 
ordinary  securities  for  debts  in  Ireland^  and,  therefore,  in 
Rolleston  v.  Morton{b),  on  a  bill  for  foreclosure  and  sale 
of  mortgaged  lands,  all  the  judgment  creditors  of  the 
mortgagor  were  held  to  be  necessary  parties,  whether  such 
judgments  were  prior  or  posterior  to  the  PlaintifTs  de- 
mand, and  whether  they  were  a  lien  on  the  legal  or  on 
the  equitable  estate.  The  practice  in  Ireland  was  settled 
by  an  order  made  by  Lord  Chancellor  Sugden  in  1843. 
llie  same  principle  prevailed  in  England,  and,  therefore, 
Brown  V.  Lake  (c),  Champernowne  v.  Brooke  (rf),  and  Cat" 
tell  y.  Simons  (e),  are  not  in  point  here,  for,  in  all  of 
them,  the  parties  had  been  throughout  parties  to  the  suit, 
and  had  been  guilty  of  wilful  neglect  in  claiming  their 
rights.  That  was  not  so  here:  Clendinning  was  dead, 
and  Peter  Browne,  th6  Respondent,  was  absent  abroad. 

The  Attorney- General  replied. 

30  July  1868.  The  Lord  Chancellor  (Lord  Chelmsford),  after  full^ 

stating  the  circumstances  of  the  case,  said : 

Upon  the  two  general  objections  which  arise  on 
appeal  from  these  four  orders  made  after  the  final  deci 
of  the  4th  of  November  1845,  the  first,  upon  the  priori! 
established  by  the  decree  of  the  24th  of  June  1856,  depen 
upon  the  question,  whether,  by  the  deeds  of  the  24th        oi 
November  1823,  a  trust  was  raised  in  favour  of  JDew^ 
Browne,  on  behalf  of  the  Mayo  Infirmary,  which  crea'^€c/ 
a  charge  upon  the  lands  contained  in  these  deeds.    It  was 
contended,  on  the  part  of  the  Appellant,  that  no  trust 

(z)  3  Ross.  130.  (c)  1  De  G.  &  Sm.  144. 

(a)  6  Ir.  Ch.  Rep.,  N.  S.,  430.  [d)  3  Clark  &  F.  4. 

(Jb)  1  Dra.  &  War.  171.  (e)  8  Beav.  243. 
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arose  npon  the  deeds  in  favour  of  Denis  Browne  ;  that,         1858. 

ahhongh  he  was  an  executing  party  to  them,  it  was  the    Montefiork 

same  for  this  purpose  as  if  he  had  been  a  stranger  to  the      Browne. 

deeds,  as  he  executed  not  in  the  character  of  trustee  for 

the  infirmary,  but  as  a  necessary  party  to  convey  some 

portion  of  the  estates,  and  that  the  principle  was  applicable 

which  was  established  by  the  cases  of  Wallwyn  v.  Couttsif) 

and  Garrard  v.   Lord  Lauderdale  {g) ;   namely,  that  if 

property  is  conveyed  by  a  debtor  in  trust  for  the  benefit 

of  a  creditor  who  is  neither  party  nor  privy  to  the  deed, 

H  merely  operates  to  give  the  trustees  a  power  to  apply  the 

property  in  payment  of  the  debt,  and  that  this  power  is 

rerocable  by  the  debtor. 

« 

That  die  communication  by  the  trustees  to  the  creditor 

of  the  &ct  of  such  a  trust  would  defeat  the  power  of 

i^ocation  by  the  debtor,  seems  to  have  been  the  opinion 

of  the  Matter  of  the  Rolls  in  Acton  v.  Woodgate  (/i),  and 

tho  of  Lord  St.  Leonards,   in  Browne  v.  Cavendish  {i\ 

where  his  Lordship  says,  ^*  I  do  not  mean  to  bind  myself 

to  hold  that  in  every  case  a  representation  to  a  creditor 

^  give  him  the  benefit  of  the  trust:   it  must  depend 

tqxm  the  character  of  the  representation  and  the  manner 

it  is  acted  on.     On  the  other  hand,  I  should  be  sorry  to 

Ivfe  it  understood  that  a  man  may  create  a  trust  for  the 

Ixnefit  of  his  creditors,  communicate  it  to  them,  and  obtain 

Aom  them  the  benefit  of  their  lying-by  until,  perhaps,  the 

kgd  right  to  sue  was  lost,  and  then  insist  that  the  trust 

^i»  wholly  within  his  own  power." 

The  present  case  is  much  stronger  than  those  where 
Accreditor  has  merely  notice  given  him  of  the  existence 

^the  trust,  because  here  Denis  Browne  is  a  party  to  the 

(/)  3  Mer.  707.  (h)  2  MyL  &  K.  492. 

(9)  3  Sim.    1.       2  Ross.    &  (t)  1  Jones  &  Lat.  035. 

Hvhi*  iici 
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1858.  deed,  and  the  endeavour  made  to  conBne  the  knowledj 
Hpntefiore  which  he  acquired  by  the  execution  to  the  character 
Browne.  which  he  executed,  is,  I  think,  a  refinement  which  ougi 
not  to  prevail,  but  that,  as  a  party,  he  must  be  assume 
to  have  become  acquainted  with  the  contents  of  the  deed 
He  knew,  then,  that  provision  was  made  for  the  payment  oi 
the  sum  of  3,200 /.  to  him  **  as  the  trustee  of  the  Mayo  In- 
firmary," out  of  a  sum  of  8,276  /.,  which  the  trustees  of  the 
settlement  were  to  raise  from  the  lands  and  hereditaments 
comprised  in  the  deed.  He  had  not  at  that  time  entered 
up  judgment  on  the  warrant  of  attorney  given  with  the  bond 
in  February  1819.  The  knowledge  that  his  debt  was 
satis&ctorily  secured  would  probably  induce  him  to  for- 
bear to  exercise  his  power  of  compelling  payment  by 
entering  up  judgment,  as  he  was  authorised  to  do,  and 
thus  the  debtor  obtained  all  the  benefit  of  his  creditor's 
forbearance  by  means  of  the  trust  which  he  thus  created. 
But  it  is  said,  that  the  trust  was  conditional,  and  that 
the  condition  has  never  been  performed.  That  the  whole 
of  it  was  dependent  upon  the  consent,  in  writing,  of  Domi- 
nick  Geoffery  Browne  and  Dominick  Browne  (afterwards 
Lord  Oranmore\  and  the  survivor  of  them,  and  that  such 
consent  has  never  been  given.  But  it  appears  to  me  that 
the  mortgage  deed  which  was  executed  to  the  AUiaiua 
Assurance  Company  contains  within  it  the  consent  whict 
is  required.  It  recites  the  deeds  of  the  24th  of  Ju» 
1828,  with  the  power  of  sale.  It  then  states,  that  no  sal 
has  hitherto  taken  place,  and  that  George  Ckudinning  an( 
Alexander  Clendinning,  ^'so  far  only  as  relates  to  thi 
town  lands  and  other  hereditaments  comprised  in  the  8ai( 
thirdly  hereinbefore  recited  indenture  of  release  of  th( 
24th  day  of  June  1823,  and  which  hereditaments  are 
comprised  in  the  said  fifth  schedule  annexed  to  these 
presents,  at  the  request  and  by  the  direction  of  the  said 
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Domittick  JBraume,  testified  as  aforesaid/'  that  is,  by  his 
executing  these  presents,  do  '^bargain,  sell,  alien,  and 
idease ;"  and  Dominick  Browne  conveys  "  his  equitable 
estate  or  interest  in  the  town  lands  and  other  heredita- 
ments." If  a  sale,  with  consent,  is  necessary  before  the 
tnist  can  arise,  the  condition  seems  to  be  amply  satisfied, 
at  least  as  to  the  mortgagees,  who  take  with  notice  of  the 
trust,  and  with  express  reference  to  the  very  power  wliich 
they  now  contend  has  not  been  exercised. 

It  may  be  proper  to  advert  for  a  moment  to  the  argu- 
ment i^ainst  the  existence  of  a  trust  for  the  payment  of 
the  debt  of  3,200  /.  derived  fix)m  the  power  of  revocation 
given  by  the  deed  to  Dominick  Geoffrey  Browne  and 
Donuuick  Browne  (Lord  Oranmore)  during  their  joint 
lires:  as  to  that,  it  may  be  only  necessary  to  observe, 
that  although  the  trust  might  possibly  have  been  in  the 
power  of  the  two  jointly,  and  the  creditor  may  be  taken 
to  have  accepted  it,  subject  to  this  power  of  determining 
it,  on  the  death  of  Dominick  Geoffrey  Browne  it  became 
abgolately  irrevocable. 

But  the  Appellant  contends  for  the  priority  of  the  mort- 
gage to  the  Alliance  Assurance  Company  over  the  debt 
doe  to  the  Mayo  Infirmary,  because  the  trust  in  the  deed 
is,  that  the  trustees  should,  out  of  the  sum  of  8,275  /.,  pay 
and  discharge  the  sum  of  3,200  /.  Irish  currency,  due  to 
the  Right  Honourable  Denis  Browne,  as  trustee  of  the 
Mayo  Infirmary,  on  a  judgment  against  the  said  Dominick 
Geoffrey  Browne  and  Dominick  Browne.  Now,  there  was 
BO  such  judgment,  and  the  Appellant  insists  that,  having 
aeardied  and  found  the  two  separate  judgments  of  1810 
agiiiist  Dominick  Geoffrey  Browne  and  Dominick  Browne, 
far  2,200  L,  and  the  judgment  against  Dominick  Geoffrey 
Bromu,  in  1812,  for  1,000  /.,  amounting  together  to 
3,200  JL ;  this  was  sufficient  to  satisfy  him,  that  these  were 

B3 


1858. 

MONTEFIORB 
V. 

Browne. 
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1858.         the  judgments  intended  by  the  description  in  the  * 

MoNTEFioRs    and  that  he  was  guilty,  therefore^  of  no  laches  or  neglig 

Brownb.      ^^^  cannot  be  taken  to  have  had  notice,  either  acti 

constructive,  of  the  bond   and  warrant  of  attomi 

Febrwtry  1819. 

A  great  many  authorities  were  cited  on  this  part  c 
case  for  the  purpose  of  showing  that  constructiye  i 
cannot  be  imputed  to  a  party  unless  his  ignorance  am< 
to  gross  or  culpable  negligence.  I  agree  in  the  pro| 
of  these  decisions,  and  also  in  what  was  said  by  my  i 
and  learned  friend.  Lord  Cranworih,  in  fFare  v.  Lore 
mont  (A),  that  "  it  is  highly  inexpedient  for  courts  of  e 
to  extend  the  doctrine  of  constructive  notice ;  that  v 
a  person  has  actual  notice  of  any  matter  of  fact,  ther 
be  no  danger  of  doing  injustice  if  he  is  held  to  be  b 
by  all  the  consequences  of  that  which  he  knows  to  • 
But  where  he  has  not  actual  notice,  he  ought  not  1 
treated  as  if  he  had  notice,  unless  the  circumstance 
such  as  enable  the  Court  to  say,  not  only  that  he  i 
have  acquired,  but  also  that  he  ought  to  have  acqi 
the  knowledge  with  which  it  is  sought  to  affect  him- 
he  would  have  acquired  it  but  for  his  gross  negligen 
the  conduct  of  the  business  in  question." 

This  corresponds  with  the  well-considered  explan 
of  the  cases  of  constructive  notice  given  by  Vice-C 
cellor  Wigram  in  Jones  v.  Smith  (Z),  that  **  where 
party  charged  has  had  actual  notice  that  the  proper 
dispute  was,  in  fact,  charged,  incumbered,  or  in  some 
affected,  the  Court  has  thereupon  bound  him  with 
structive  notice  of  facts  and  instruments,  to  a  knowl 
of  which  he  would  have  been  led  by  an  inquiry  after 
charge,  incumbrance,  or  other  circumstance  affecting 
property  of  which  he  had  actual  notice." 

(k)  4  De  G.  M.  &  G.  473.  (0  1  Hare,  56. 
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To  apply  these  principles  to  the  present  casei  ihe  Appel-         1858. 
lant  had  notice  by  the  recital  in  the  mortgage  of  the  deeds    Montbfiore 
of  24th  June  1823,  that  the  estates  were  incumbered  with      Bbowne^ 
a  joint  judgment  againt  Dominick  Geoffrey  Browne  and 
Lord  Oranmore  for  3^200/. ;  but  upon  search,  he  foimd  no 
such  joint  judgment  entered,  but  separate  judgments  against 
tliem  for  sums  amounting  in* the  whole  to  3,200/.    This 
circumstance  was  in  itself  sufficient  to  excite  his  attention, 
and  to  put  him  upon  inquiry.    Satisfaction  had  been  entered 
upon  these  judgments  in  the  name  of  Denis  Brawney  by  his 
attoroey,  Richard  Livesay.    Now,  if  the  warrant  of  attor- 
ney for  entering  satisfaction  had  been  called  for,  it  would 
hare  been  found  that  it  was  given  in  April  l\il9f  and  if 
this  had  been   followed  up,   as  it  ought  to  have  been, 
it  must  have  led  to  a  knowledge  of  the  transactions  of 
1B19,  and  of  the  substitution  of  the  joint  bond  and  war- 
nut  of  attorney  for  the  judgments  of  1810  and  1812.     It 
would  also  have  been  discovered  that  Denis  Browne  was 
dead,  and  the  authority  of  the  attorney  in  consequence  re- 
voked, and  consequently  that  no   satisfaction    could  be 
entered  up  on  the  judgments  in  his  name.     And  his  atten- 
tion would  have  been  more  particularly  directed  to  the  fact 
of  the  death  of  Denis  Browne^  by  the  subsequent  entry  of 
satis&ction  on  the  judgments  against  Lord  Oranmore  in  1815, 
in  the  name  of  Peter  Brotvne,  the  acting  executor  of  Denis 
Browne.    The  Appellant,  therefore,  had  abundant  infor- 
mation of  circumstances  affecting  the  property,  certainly 
sufficient  to  induce  inquiry,  which  would  have  led  him  to 
&  knowledge  of  the  true  facts ;  and  his  omission  to  adopt 
the  ordinary   precautions  which   would   have   suggested 
themselves  to  a  prudent  man,  is  proof  of  culpable  negli- 
g^ce,  which,  according  to  the  authorities,  will  fix  him  with 
constructive  notice  of  the  bond  and  warrant  of  attorney  of 
1819. 

r4 
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}^^'  But  the  charge  upon  the  estates  being  thus  establishedy 

MoNTEFioRs  and  its  claim  to  priority  over  the  mortgage  to  the  Alliance 
Browne.  Assurance  Company  settled,  it  is  said  on  their  behalf  that 
all  the  orders  of  the  Court  of  Chancery  made  after  the  final 
decree  in  1845  are  irregular,  and  that  the  governors  of  the 
Mayo  Infirmary  cannot  render  their  priority  available, 
without  filing  a  bill  of  review  to  alter  that  decree.  The 
right  of  the  Respondent  having  been  clearly  shown  to  exist, 
your  Lordships  would  naturally  wish  that  he  should  be 
enabled  to  assert  that  right  in  the  shortest  and  least  expen* 
sive  manner,  at  the  same  time  that  you  would  feel  as  in 
Champernoume  v.  Brooke  (m),  that  it  would  be  a  dangerous 
thing  to  establish  a  precedent  for  a  departure  fi'om  the 
regular  course  of  proceeding,  in  order  to  meet  the  acknow- 
ledged justice  of  an  individual  case.  But  I  think  it  may 
be  considered  to  be  competent  to  the  Court  of  Chancery  to 
deal  with  the  fund  as  long  as  it  remains  in  court,  or  imder 
its  authority,  by  orders  such  as  have  been  made  in  the  pre- 
sent case,  notwithstanding  the  previous  final  decree ;  and 
this  is  sanctioned  by  the  decision  of  Lord  JEldou  in  GilleS" 
pie  V.  Alexander  (n).  1  am  satisfied,  under  the  circum- 
stances of  this  case,  that  the  fund  may  be  looked  apon  as 
being  still  in  court.  The  proceedings  in  the  Incumbered 
Estates  Court  seem  to  have  been  only  auxiliary  to  those 
in  the  Court  of  Chancery.  The  decree  of  November  1849 
having  been  pronounced,  directing  a  sale  bf  the  estates, 
the  Plaintiffs  in  the  suit  immediately  applied  to  the  Incum- 
bered Estates  Court  for  the  purpose  of  carrying  out  that 
decree.  And  although  the  commissioner  of  the  Incum- 
bered Estates  Court  felt  himself  bound  to  decide  against 
the  claim  of  priority  made  on  behalf  of  the  JIfayo  Infir- 

(m)  8  Clark  &  Fin.  4. 

(n)  8  Russell,  ISO ;  5^  also  Noble  v.  Brett,  24  Beav.  499. 
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mary,  in  consequence  of  the  decree  of  1840,  yet  he  ex-        1^- 
pressly  directed  that  the  payment  of  the  money  arising   MoirrsFioBB 
from  the  sale  of  the  estates  should  be  delayed  on  their      Bbowmx. 
undertaking  to  apply  to  Chancery  to  vary  the  report  on 
•^hich  that  decree  was  founded.    This  appears  to  me  to 
"bring  the  fund  completely  within  the  power  of  the  Court 
of  Chancery,  and  to  enable  that  court  to  determine  its 
a^pplication  by  settling  the  priorities  between  the  parties. 

And  therefore  the  orders  are,  in  my  opinion^  perfectly 

regular  and  valid,  and  ought  to  be  affirmed. 

Lord  Cranworih: 

My  Lords,  I  arrive  at  the  same  result  as  my  noble  and 
learned  friend,  namely,  that  there  is  no  foundation  for  the 
present  appeal  It  is  unnecessary  to  repeat  the  statement 
of  the  facts.  The  first  point  on  which  the  Appellant  relied 
was,  that  in  truth  there  was  never  any  trust  created  for  the 
benefit  of  the  creditor ;  that  there  was  no  trust  of  which 
he  could  avail  himself;  that  this  was  a  mere  conveyance 
in  trast  for  the  advantage  of  the  party  creating  it,  to  pay 
&  debt  due  from  him  for  his  convenience,  but  a  trust  which 
gave  no  benefit  to  the  creditor. 

Here  there  was  a  family  settlement,  and  the  whole  of  the 
trusts  were  matter  of  family  arrangement     One   of  the 
terms  was,  that  out  of  the  8,275/.  to  be  raised  by  sale  of 
the  estate,  the  3,200/.  due  from  the  father  and  the  son,  who 
concurred  in  settling  the  estate,  should  be  paid  to  the  trus- 
tee for  the  infirmary,  and  that  trustee  was  a  party  to  the 
deed.    I  consider  this  to  have  been  a  charge  created  on 
the  estate  by  the  father  and  the  son,  with  the  privity  (if 
that  is  necessary)  of  the  trustee  and  creditor,  who  was 
clearly  entitled  to  consider  himself  as  an  incumbrancer,  at 
events  after  the  death  of  one  of  the  debtors. 
The  caaes  in  which  a  debtor  conveys  his  estates,  volun* 
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1858.  tarily,  to  a  trustee,  for  payment  of  his  debts,  whether 
MoMTEFioBB  Specified  or  not,  have  no  application  here.  In  those  cases 
BaowNB  ^^  whole  is  a  mere  arrangement  for  the  benefit  of  the 
debtor,  revocable  at  his  will.  In  some  of  those  cases  it  has 
been  held,  that  if  the  existence  of  the  trust  has  been  com- 
municated to  the  creditor,  the  deed  is  no  longer  revocable, 
Acton  y.  Woadgate  (o).  Whether  that  is  correct  without 
considerable  qualification,  I  need  not  here  discuss.  But 
here  not  only  was  it  communicated  to  the  creditor,  but  he 
actually  was  party  to  and  executed  the  deed.  It  is  true  he 
was  party  in  another  right,  but  I  think  that  that  is  not 
material ;  certainly  not  material  upon  the  question  whether 
he  had  notice  or  not.  He  had  distinct  notice  of  a  convey- 
ance on  trust  which  the  father  and  son  had  agreed  on  for 
their  common  benefit,  part  of  the  arrangement  being  that 
this  debt,  to  which  they  were  jointly  liable,  should  be  a 
charge  on  the  estate.  And  it  may  well  be  that  on  the  &ith 
of  this  trust  he  abstained  from  entering  up  judgment  on 
the  bond. 

My  Lords,  this  case  can  hardly  be  distinguished  in  prin- 
ciple, or  indeed  in  the  very  facts  upon  which  the  principle 
rests,  from  that  of  Synnot  v.  Simpson^  in  this  House  (p). 
There,  as  here,  a  conveyance  was  made  of  estates,  creating, 
in  terms  at  least,  a  trust  for  creditors  who  were  not  in  that 
case  parties  to  the  deed,  and  subject  to  this  trust  there  was 
a  settlement  for  the  mutual  benefit  of  the  father  and  the 
son.  And  what  your  Lordships  then  held  was  this,  that 
at  all  events  after  the  death  of  one  of  the  parties  to  that 
arrangement  that  trust  became  an  absolute  trust,  which  the 
creditor,  in  whose  favour  it  was  made,  might  insist  upon 
being  enforced.  I  am  unable  to  distinguish  that  case 
from  the  present 

(o)  2  Myl.  &  K.  492.  (p)  5  H.  L.  Caa.  121. 
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It  was  contended  in  argument  at  the  Bar,  that  here  there        1858. 
could  not  be  any  positive  trust  for  the  infirmary,  inasmuch    MoiiTEnoRE 
as  there  was  an  absolute  power  of  revocation  in  Dominick     Browns, 
Gwffrejf  Browne  and  Dominick  Browne  during  their  joint 
Utcs.    It  is  very  true  that  the  title  of  Denis  Browne  to  the 
3^00  L  as  trustee  for  the  infirmary  might  have  been  defeated 
by  an  exercise  of  that  power,  but  this  does  not  afiect  his 
title  except  as  subject  to  the  power ;  and  when  by  the  death 
of  Daminich  Geoffrey  Browne  the  exercise  of  the  joint 
power  had  become  impossible,  the  right  of  Denis  Browne 
became  absolute*     I  am  therefore  clearly  of  opinion,  that 
onder  the  terms  of  these  deeds  of  June  1823  an  absolute 
trust  was  created,  at  all  events  after  the  death  of  Dominick 
Geoffrey  Browne,  in  favour  of  the  trustee  for  the  infirmary. 
Then  the  next  question  is  this :  It  is  said  that  the  money, 
oat  of  which  the  3,200  /•  were  to  be  paid,  was  not,  according 
to  the  trusts  of  the  deeds,  to  be  raised,  except  on  a  sale 
to  be  made  with  the  consent  of  the  father  and  the  son,  or 
the  survivor,  and  that  no  such  sale  has  been  made.    This 
is  a  mere  fallacy.     It  is  true  that  no  such  sale  was  to  be 
made  except  by  the  consent  of  the  father  and  the  son  or 
the  survivor ;  but  then,  until  sale  the  trustees  were  to  apply 
the  rents  in  keeping  down  the  interest  of  the  debt,  subject 
to  any  joint  direction  of  the  father  and  the  son,  and  no  such 
joint  direction  was  ever  made.     Therefore,  till  the  sale  the 
creditor  was  secure  of  his  interest,  and  when  a  sale  shoidd 
take  place,  his  debt  was  the  first  demand  on  the  proceeds, 
after  payment  of  the  costs  of  sale.     The  concurrence  of  the 
son,  who  was  the  survivor,  in  the  mortgage  under  which 
the  sale  has  been  made,  is  certainly  a  consent  in  writing 
within  the  meaning  of  the  first  deed. 

Then  arose  this  question,  as  to  which  I  at  one  time  enter- 
t^ed  a  doubt:  Had  the  Plaintiffs  (the  mortgagees) 
i>^  of  this  debt,  so  as  to  bind  them  to  its  discharge  ? 
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B  part  of  the  mortgagees,  in  the  view  of  a  Court  of       iSfiS. 
',  to  assume  that  these  five  separate  judgments,  or    Hohtbpiore 
if  them,  were  what  the  deed  referred  to  as  the  joint      BamraB 

!Dt  against  the  father  and  the  son  for  a  single  sum 
MO  /.  If  the  mor^agees  had  taken  the  obvious  pre- 
i  of  inquiring,  eitlier  of  the  representatives  of  the 
burtee,  or  of  the  otBcers  of  the  infirmary,  the  truth  must 
hive  transpired.  Their  attention  was  called  to  the  suhject 
on  the  very  face  of  the  deed.  Therefore,  this  is  a  case  in 
wlucli,  I  think,  the  Court  was  bound  to  consider  the  mort- 
gigtes  as  having  constructive,  or  perhaps  I  should  rather 
Hf,  express  notice  of  the  creditor's  claim. 

Nov,  in  coming  to  that  conclusion,  I  must  couple  my 
tibnrvationg  with  saying,  that  I  do  not  recede  at  all  from 
(ftiiit  I  am  reported  to  have  said  in  the  case  of  Ware  v. 
/«rf  Effmottt,  namely,  that  this  doctrine  of  constructive 
notice  ought  not  to  be  esteaded.  But,  at  the  same  time, 
I  Hid  that,  in  my  opinion,  every  purchaser  or  mortgagee 
niiisi  be  considered  as  having  notice,  not  merely  if  he  might 
'uTG  obtained,  but  if  he  ought  to  have  obtained  a  know- 
l<»l|;e  of  that  with  which  he  is  to  he  affected.  And  I 
think  that  this  is  clearly  a  case  of  that  kind.  The  obvious 
pncaution  of  inquiring  at  the  infirmary  was  omitted,  and 
I  fbink,  therefore,  that  the  mortgagees  must  be  considered 
lo  have  had  notice. 

'Hie  only  remaining  question  is  on  the  matter  of  form, 
iiheilier,  after  the  Mailer's  Report  and  the  Decree  on 
Mier  Directions,  it  was  consistent  with  principle  and 
pnctice  to  let  in  the  creditor  to  insist  on  the  claim  under 
^t  deed.  I  think  that  may  be  done.  The  estate,  or  the 
wney  produced  by  its  sale,  is  in  the  nature  of  a  fund  in 

^urt    The  practice  in  such  cases  has  always  been,  at 

ost  in  modern  times,  to  let  in  all  claimants,  whatever 

■'Wee  may  have  been  made  for  its  distribution. 
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1858.        They  certainly  had  notice  of  it;  for  the  trust  deed  o(2^ib 
MoNTEFioRB   JuTie  1823  is  expressly  mentioned  in  their  mortgage  deed. 
Browne.      ^^*  ^®  argument  was,  that  though  it  was  mentioned,  the 
mortgagees  had  a  right  to  consider  that  it  had  been  dis- 
charged.    It  is  recited  that  there  is  a  sum  of  3,200  /.  due  to 
the  Right  honourable  Denis  Browne,  as  trustee  for  the  Mayo 
Infirmary,  on  a  Judgment  against  the  said   Daminick 
Geoffrey  Browne  and  Daminick  Browne.     The  latter,  who 
was  the  survivor,  and  was  the  mortgagor,  must  be  taken  to 
have  represented  to  the  mortgagees  that  this  debt  had  been 
discharged.    This  of  course  did  not  absolve  the  mort* 
gagees  from  the  obligation  of  ascertaining  the  truth.    But 
what  they  say  is,  that  on  searching  the  Judgment  Bolls  it 
appeared  that  there  was  no  such  judgment  debt  as  that 
described  in  the  deed.     If  that  had  been  all,  it  is  clear  that 
the  mortgagees  would  have  remained  liable.     The  creditor 
was  in  truth  a  creditor,  not  by  judgment,  but  by  a  bond, 
with  a  warrant  of  attorney  to  confess  a  judgment,  on  which, 
however,  no  judgment  had  in  fact  been  entered  up.    The 
nature  of  the  debt  or  rather  of  the  security  was  described, 
though  not  with  strict  accuracy,  but  the  intended  mortgagees 
had  distinct  notice  of  the  debt,  and  of  the  trust  for  its  dis- 
charge.    I  am  clearly  of  opinion  that  it  would  have  been 
what  we  must  call  gross  negligence  in  any  intending  mort- 
gagee or  purchaser  to  be  satisfied  with  merely  ascertaining' 
that  there  was  no  judgment  exactly  answering  the  descrip- 
tion of  that  contained  in  the  deed. 

But  it  was  said,  that  here  there  was  such  a  judgment, 
and  that  the  mortgagees  procured  satisfaction  to  be  duly" 
entered  on  it  In  fact,  however,  there  was  no  judgment- 
corresponding  with  the  debt  as  described  in  the  deed^ 
There  was  no  judgment  against  the  father  and  the  son*. 
There  were  five  judgments  against  the  father  for  sum^ 
amounting  in  all  to  4,300  /.    But,  it  was  gross  negligence 
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on  the  part  of  the  mortgagees,  in  the  view  of  a  Court  of        1858. 
Equity,  to  assume  that  these  five  separate  judgments,  or   Montsfiorb 
any  of  them,  were  what  the  deed  referred  to  as  the  joint     Bewnb. 
jodgmait  against  the  father  and  the  son  for  a  single  sum 
of  3,200  /•    If  the  mortgagees  had  taken  the  obvious  pre- 
caution of  inquiring,  either  of  the  representatives  of  the 
trustee,  or  of  the  officers  of  the  infirmary,  the  truth  must 
itaTe  transpired.    Their  attention  was  called  to  the  subject 
on  the  very  face  of  the  deed.     Therefore,  this  is  a  case  in 
which,  I  think,  the  Court  was  bound  to  consider  the  mort- 
gagees as  having  constructive,  or  perhaps  I  should  rather 
say,  express  notice  of  the  creditor's  claim. 

If  ow,  in  coming  to  that  conclusion,  I  must  couple  my 
ol>8ervations  with  saying,  that  I  do  not  recede  at  all  from 
^liat  I  am  reported  to  have  said  in  the  case  of  Ware  v. 
I^f€3rd  Egmontj  namely,  that  this  doctrine  of  constructive 
c^otice  ought  not  to  be  extended.    But,  at  the  same  time, 
I    eaid  that,  in  my  opinion,  every  purchaser  or  mortgagee 
vxk^istbe  considered  as  having  notice,  not  merely  if  he  might 
kiciye  obtained,  but  if  he  ought  to  have  obtained  a  know- 
ledge of  that  with  which  he  is  to  be  affected.    And  I 
"Uiink  that  this  is  clearly  a  case  of  that  kind.    The  obvious 
precaution  of  inquiring  at  the  infirmary  was  omitted,  and 
I  think,  therefore,  that  the  mortgagees  must  be  considered 
te  have  had  notice. 

The  only  remaining  question  is  on  the  matter  of  form, 
whether,  after  the  Master's  Report  and  the  Decree  on 
farther  Directions,  it  was  consistent  with  principle  and 
practice  to  let  in  the  creditor  to  insist  on  the  claim  under 
the  deed.  I  think  that  may  be  done.  The  estate,  or  the 
money  produced  by  its  sale,  is  in  the  nature  of  a  fund  in 
^urt  The  practice  in  such  cases  has  always  been,  at 
'^t  in  modem  times,  to  let  in  all  claimants,  whatever 
decree  may  have  been  made  For  its  distribution. 
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1868.  This  was  done  in  Gillespie  v.  Alexander  (y),  which  ap- 

MoNTBFioRE  pcars  to  me  to  be  a  much  stronger  case  than  the  present, 
Bbownb.  ^^^  there  the  fund  was  hardly  within  the  meaning  of  the 
rule  a  fund  in  Court.  Tho  decree  had  been  made  appro- 
priating the  fund  amongst  the  several  legatees.  Many  of 
those  legatees  to  a  large  amount,  aboye,  I  think,  10,000  L^ 
were  infants  and  married  women,  and,  for  some  reason 
connected  with  their  character,  their  shares  of  the  fund 
were  retained  in  Court,  and  carried  to  their  separate 
accounts.  Now,  it  has  always  been  considered,  that  when 
a  fund  is  carried  to  a  separate  account,  it  is  in  the  strongest 
possible  way  appropriated  for  the  benefit  of  the  party  to 
whose  account  it  is  so  carried ;  and  it  is  well  known,  that, 
in  order  to  get  that  fund  out  of  Court,  the  person  to  whose 
account  it  has  been  carried  presents  an  ex-^rte  petition. 
It  is  entirely  his  own  fund,  and  nobody  else  is  supposed  to 
have  any  interest  in  it.  But,  in  that  case,  Lord  Eldon^  a 
judge  very  little  inclined  to  deviate  fi'om  the  strict  rules  of 
the  Court,  held,  that,  according  to  the  practice  of  the 
Court,  a  prior  claimant  having  come  forward,  and  having 
established  his  right,  it  was  competent  to  the  Court  to 
apply  the  fund  in  Court  rateably  with  that  which  had  been 
got  out  by  other  parties,  in  payment,  pro  tanio,  of  that 
creditor's  debt,  leaving  him  as  to  that  portion  which  had 
been  got  out  of  Court  to  apply  to  the  legatees  to  obtain 
payment  for  them.  It  appears  to  me  that  that  is  a  much 
stronger  case  than  the  present,  and  one  upon  which  your 
Lordships  may  very  safely  act. 

There  can  be  no  doubt  but  that  relief  might  be  had  by 
a  supplemental  bill,  or  by  a  petition  in  the  nature  of  a  bill 
of  review ;  but  there  can  be  no  reason  why  this  unneces- 
sary delay  and  expense  should  be  occasioned.     Complete 

(g)  3  Russell,  130. 
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justice  is  done  by  making  the  Respondent  pay  all  the        1858. 
additional  costs  which  have  been  occasioned  by  the  imper-   Montbfioks 
feet  manner  in  which  the  claim  was  brought  forward.  Bbowkb. 

It  was  argued  that  this  is  not  the  case  of  a  person  who 

had  not  come  in  nnder  the  Decree,  but  afterwards  sought  to 

be  let  in  on  terms,  for  here  the  Respondent,  or  those  for 

whom  he  was  a  trustee,  did  come  in  under  the  Decree, 

though  he  omitted  to  rest  his  claim  on  the  Deed  of  24th 

Jtme  1823.    But  this  makes  no  difference  in  principle ; 

^,  considering  that  the  infirmary,  by  Denis  Broume,  as 

its  trustee,  was  an  equitable  incumbrancer  by  virtue  of  the 

provisions  of  the  settlements  of  June  1828,  and  that  the 

Appellants  must  be  considered  as  having  had  notice  of  that 

incumbrance,  I  think  that  the  Court  did  right  in  admitting 

the  Respondent  as  the  representative  of  the  trustee  of  the 

infirmary  to  establish  his  priority. 

The  result  therefore  is,  that  the  appeal  must  be  dismissed 
with  costs,  and  the  cause  remitted  back  to  the  Court  of 
Chancery  in  Ireland^  with  a  declaration  that  the  Respondent, 
tts  trustee  for  the  infirmary,  ought  to  be  charged  with  all 
extra  costs  occasioned  by  the  demand  not  having  been,  in 
the  first  instance,  rested  on  the  title  under  the  deeds  of 
June  1823. 

I  do  not  think  that  the  pendency  of  the  proceedings  in 
the  Encumbered  Estates  Court  affects  the  rights  of  the 
parties.  That  court  has  jurisdiction  to  direct  a  sale,  and 
to  distribute  the  money,  notwithstanding  the  decree,  12  & 
13  VicL  c  77,  s.  41.  But  it  has  also  the  power  to  do 
what  it  has  done  here.  [His  Lordship  read  the  section.] 
If  it  were  necessary,  it  seems  to  me  that  that  goes  the 
fill!  length  of  saying,  that  even  if  there  had  not  been  the 
general  principle,  which  I  think  there  is,  which  would 
^able  the  Court  to  treat  this  as  a  fund  still  in  Court,  that 
clause  in  the  Act  gives  distinct  jurisdiction  so  to  do.  It  is 
plain,  from  that    section,  that   the   Incumbered  Estates 
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1868.  Court,  in  a  case  where  the  rights  of  the  parties  had  been 
MoKTEFioRB  adjudicated  upon,  or  were  in  a  course  of  adjudication  by 
Browne.  ^^  Court  of  Chancery,  was  intended  to  be  only  ancillary 
to  Chancery;  and  I  think  that,  whateyer  the  Court  of 
Chancery  might  have  done  as  to  ascertaining  priorities,  if 
there  had  been  no  proceedings  in  the  Incumbered  Estates 
Court,  it  may  do,  notwithstanding  those  proceedings. 
This  was  clearly  the  opinion  of  Mr.  Commissioner  Long- 
Jield;  for  though  he,  having  regard  to  the  proceedings  in 
Chancery,  refused,  and,  I  think,  rightly  refused,  as  the 
matter  was  before  him,  the  application  of  the  infirmary, 
yet  he  delayed  payment,  in  order  to  enable  the  claimant, 
that  is  to  say,  the  infirmary,  to  apply  to  the  Court  to  vary 
the  report. 
The  following  order  was  entered  on  the  Journals : — 
''It  is  ordered  and  adjudged,  by  the  Lords  Spiritual 
and  Temporal,  in  ParUament  assembled,  that  the  said 
petition  and  appeal  be,  and  is  hereby  dismissed  this  House, 
and  that  the  said  orders,  so  far  as  therein  complained  of, 
be,  and  the  same  are  hereby  affirmed :  And  it  is  farther 
ordered,  That  the  said  Appellant  do  pay,  or  cause  to  be 
paid  to  the  said  Respondent,  the  costs  incurred  in  respect 
of  the  said  appeal,  the  amount  thereof  to  be  certified  by  the 
Clerk  of  the  ParUaments :  And  it  is  declared,  That  the 
Respondent,  as  trustee  for  the  said  infirmary,  ought  to  be 
charged  with  the  extra  costs  occasioned  by  the  demand  not 
having  been,  in  the  first  instance,  rested  on  the  title  under 
the  deeds  of  the  24th  of  June  1823,  in  the  pleadings  men- 
tioned :  And  it  is  also  farther  ordered.  That,  with  this 
declaration,  the  cause  be  remitted  back  to  the  Court  of 
Chancery  in  Ireland  to  do  therein  as  shall  be  just,  and 
consistent  with  this  declaration  and  judgment." 

Lords'  Journals,  30  July  1858. 
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1B69. 
Smma  SLmOSBY      -         -         •         -     Appellant.  liarch  24, 25, 

C.  G.  Gbainoeb  and  others      -         -     Respondents.  *^^' 

^  Testatrix  poeseased  property  in  Consols,  Reduced  Annuities,  and  ^  ,pJ^^  ,  ,, 
in  Bank  Stock ;  she  made  her  own  will,  and  she  left  to  her  brother     B^JtStGct. 
"Everything  I  may  he  possessed  of  at  my  decease,  for  his  life  ;  and 
should  he  marryy  and  have  children  of  his  own,  to  those  children 
^after ;  b«t  should  he  die  a  bachek>r,  I  leave  the  whole  of  my 
fortune  now  standing  in  the  Funds  to  E.  SJ*: 

Held,  affirming  the  judgment  of  the  Court  below,  that  the  Bank 
Stock  did  not  pass  to  E.  S.  upon  the  brother  dying  a  bachelor : 
dub.  Lord  Ckekufard  and  Lord  Ktnffsdawn. 


Miss  Catherine  JFox,  of  Montague-placey  by  her  will, 
made  by  herself,  and  dated  21st  February  l%^ly  appointed 
her  brother  Edward  her  executor ;  and,  after  bequeathing 
some  pecuniary  legacies,  and  an  annuity  of  60  /.,  proceeded 
as  follows :  ^  To  my  dear  brother  Edward  I  leave  every- 
thing I  may  be  possessed  of  at  my  decease  for  his  life ; 
and  should  he  marry,  and  have  children  of  his  own,  to 
those  children  after.     But  should  be  die  a  bachelor,  at  his 
death  I  leave  the  whole  of  my  fortune,  now  standing  in 
the  Funds,  to  Emma  SUngsby^  tny  god-daughter.     Plate, 
iinen,  furniture,  books,  &c.,  I  leave  to  my  brother  Edward 
for  ever ;  and,  after  my  funeral  expenses  are  paid,  and  the 
legacies  out  of  the  money  he  has  of  mine  in  his  hands, 
the  remainder  to  be  his  for  ever,  and  no  questions  asked 
what  the  sum  may  be."    The  testatrix  died  7th  July  1838, 
possessed  of  nearly  19,000/.  in   Consols   and    Reduced 
Anmiities,  and  of  5,833  /•  in  Bank  Stock,  and  her  brother 
\    entered   into  possession   of  the   property.      He   died   a 
bachelor,  25th  December  1854,  having  appointed  the  pre- 
^t  Respondents  executors  of  his  will.     On  the  3d  May 
1B65,  the  Respondents  filed  a  bill  against  the  Appellant, 
praying  to  have  it  declared  that  the  sum  of  5,833  /.  Bank 
Stock  was  not  included  in  the  bequest  to  the  Appellant. 

VOL.  VII.  8 
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1859. 


SUNOSBT 
V, 

Grainger. 


At  the  hearing  of  the  case,  on  the  7th  March  1866,  Vice- 
Chancellor  Stuart  made  a  declaration  to  that  effect,  which 
was,  on  the  10th  June  following,  confirmed  by  the  Lords 
Justices.    This  appeal  was  then  brought. 

Sir  R.  Bethell  and  Mr.  Wickins  for  the  Appellant : 

Unless  the  words,  "  whole  of  my  fortune  now  standing 
in  the  Funds,"  are  held  to  include  Bank  Stock,  there 
will  be  an  intestacy  as  to  that  part  of  the  property,  which 
certainly  was  never  intended  by  the  testatrix :  that  is  a 
result  which  courts  of  equity  will  do  their  utmost  to  pre- 
vent The  intention  of  the  testatrix  is  clear ;  the  will  is 
of  her  own  making,  and,  being  so,  the  words  used  in  it 
must  be  construed  according  to  the  meaning  given  to 
them  by  ordinary  people,  and  not  according  to  merely 
technical  rules.  The  word  used  here  is  **  Funds,''  not 
*'  Government  Funds,"  nor  '*  Public  Funds."  In  ordinary 
parlance,  **  Funds"  will  include  Bank  Stock.  In  the 
"  official  list"  of  "  The  Funds,"  Bank  Stock  stands  the  first, 
and  so  it  does  in  the  lists  in  the  newspapers.  The  popular 
meaning  of  the  word  is  tlflis  shown  beyond  all  doubt,  and 
the  testatrix  employed  it  with  its  popular  meaning.  It 
must,  therefore,  be  taken,  that  *'  everything  I  may  be  pos- 
sessed of"  (which  it  is  conceded  would  pass  this  pro- 
perty),  and  "whole  of  my  fortune  now  standing  in  the 
Funds,"  are,  in  this  will,  synonymous  expressions,  and 
were  so  intended  by  her,  and  her  plain  intention  must  have 
full  effect  There  is  nothing  in  the  cases  to  prevent  these 
words  from  receiving  their  ordinary  and  popular  meaning. 
The  cases  in  which  a  restrictive  and  technical  meaning  has 
been  adopted,  are  those  where  the  money  was  to  be  in- 
vested on  trust.  The  distinction  between  such  cases  and 
one  where  the  property  already  exists  in  the  particular 
stock,  and  has  merely  to  be  transferred  to  a  legatee,  is 
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obvious.      ITiis  consideration,  or   the    peculiar   circum- 

stances  of  each  case,  will  explain  these  decisions.    Thus 

>n  Burtiie  v.  Getthi^  (a),  Greek  Bonds,   though  issued 

under  the  guarantie  of  this  country,  were  held  not  to  come 

within  the  meaning  of  the  words, ''  monies  in  the  Funds," 

but  that  was  because  other  words  in  that  will  showed  that 

they  were  not  meant  to  be  included;  but  the  Vice-Chan- 

cellor,  Knight  Bruce,  there  expressly  said,  that  in  other 

wills  the  words  "  Government  securities  "  might  possibly 

iBcInde  such  bonds.    In  Trafford  v.  Jioehm  (h\  the  money 

iras  directed  to  be  laid  out  in  ^*  Government  investments," 

and  under  those  special  words  Bank  and  India  Stock  were 

held  not  to  be  included.    In  Ridge  v.  Newton  (c),  the  words, 

**  my  Irish  funded  property  standing  in  my  name  in  the  Bank 

dbdand^  ''were  held  not  to  include  debentures  issued  under 

the  28  Geo.  3,  c.  2,  the  reason  bemg  that  debentures  were 

not  in  any  way   funded    property,  though   they  might, 

Qiider  die  special  provision  of  the  Act,  be  made  so  on  the 

application  of  the  party.    Till  that  was  done,  they  were 

not "  funded  property  standing  in  the  Bank  of  Ireland^ 

There  is  no  change  to  be  made  here,  nor  any  investment 

npon  trust  to  take  place.     In  this  case  the  words  of  the 

viD  are  exactly  expressive  of  what  does  actuaUy  exist. 

They  are  the  testatrix's  fortune  **now  standing  in  my 

Dame  in  the  Funds."    This  fortune  does  stand  in  her  name 

in  the  books  at  tiie  Bank,  and  her  Bank  Stock  she  never 

doubted  was  part  of  her  "  fortune."     Mangin  v.  Mangin  {d) 

*i  therefore,  precisely  in  point     Tliere  the  words  were 

**«11  the  fimded  property  in  my  name  in  the  Bank  of  Ire- 

W;"  and  the  testator  having  3  J  per  Cents,  and  Irish 

Bank  Stock,  the  Master  of  the  Rolls  held  that  both  passed. 


I860. 

SuMGsnr 

V, 

Gbaihoer. 


W  2  Col.  Ch.  C.  324. 
(4)  3  Atk.  444. 


(c)  2  Dm.  &  War.  2.39. 

(d)  IG  Beav.  300. 
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1869.         Mills  V.  Mills  (e)  was  relied  on  in  the  Court  below,  but  it 
SuNosBT      does  not   affect   this  case.    There  the  Vice-ChanceDor, 

Mm 

Orainobr,  ^^^  (/)>  "T^e  words,  'Stocks  in  tlie  Public  Funds' 
would  not  have  passed  the  Bank  Stock  '^  perhaps  so ;  but 
here  the  word  is  "  Funds,"  not  "Public  Funds,"  and  the  use 
of  the  word  "  Public  "  would  fully  justify  what  was  there 
said,  as  it  gave  an  undoubted  meaning  to  the  other  word, 
and  restricted  its  application. 

The  plain  intention  of  this  will  was  to  give  to  the  Ap- 
pellant, after  the  brother's  death  without  children,  every- 
thing that  had  been  given  to  him,  except  only  certain 
perishable  articles  and  money  then  in  his  hands,  and  these 
things  were  specially  excepted.  '^  No  question  "  was  io 
be  asked  about  them ;  but  all  the  rest  the  Appellant  was 
to  take.  If,  therefore, ''  Bank  Stock "  should  be  deemed 
not  strictly  to  fall  within  the  description  of  "  funded  pro- 
perty," then,  as  the  gift  is  clear,  but  the  desbriptiou  is 
defective,  the  case  is  one  in  which  the  Appellant  may 
claim  the  aid  of  the  doctrine,  that  falsa  demonstrado  m% 
nocet. 

Mr.  Matins  and  Mr.  Osborne  (os  the  Executors  of  the 
Brother. 

There  is  no  rule  that  Courts  of  Equity  will  do  their 
utmost  to  prevent  an  intestacy.  As  to  land,  the  rule  is 
rather  the  other  way,  in  favour  of  the  heir ;  and  so  it  is  as 
to  personalty  in  favour  of  the  next  of  kin. 

There  is  no  universal  indefeasible  gift  here.  Suppose 
that  the  testatrix  had  sold  out  her  money  in  the  funds,  and 
invested  it  differently,  or  suppose  the  brother  had  married, 
in  either  case  the  Appellant  would  have  got  nothing. 

The  cases  are  decisive  against  the  Appellant.    In  Bote  v. 

(«)  7  Sim.  601.  (/)  Id,  608. 
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Bartleti  (g)  it  wad  held,  that  if  a  man  has  lands  in.  fee  and 
lands  for  years,  and  devises  *'  all  my  lands/'  the  fee-simple 
lands  alone  will  pass ;  and  from  that  case  to  the  date  of  the 
recent  Wills  Act  a  particular  meaning  has  always  been  given 
to  words  of  this  kind.     Chapman  v.  Hart  {h),  and  Thompson 
y.lady  Lawletff  (t)  strongly  sustain  that  mode  of  interpre- 
tation.   And  though  in  Dai/  v.  Trig  (J)  a  devise  of  "  all  my 
freehold  houses  in  Aldersgate-street/'  where  the  testator 
had  only  leasehold  houses,  was  allowed  to  pass  those  lease- 
holds, it  was  only  beccuse  there  were  no  freeholds  to  satisfy 
the  will;   for,  had  there  been  any,  the  leaseholds  would 
not  have  passed.     Napier  v.  Napier  (A)  proceeded  on  that 
principle ;  and  in  the  final  decisions  in  Denn  v.  Roake  (J) 
the  words  "  all  my  estates  in  S.,"  were  held  only  to  pass 
those  which  the  testatrix  held  in  her  own  right,  and  not  to 
pan  those  over  which  she  had  a  mere  power  of  appoint- 
ment, there  being  no  reference  in  the  will  to  tlie  power, 
sach  being  the  rule  of  law,  and  this  decision  was  adopted 
eren  though  there  was  no  doubt  about  the  intention  of  the 
testatrix.    Ridge  v.  Newton  {ni)  is  conclusive,  and  must  be 
OTermled,  or  this  judgment  must  be  affirmed.    It  is  not  to  be 
explained  away  as  attempted  on  the  other  side.   Lord  Chan- 
ceOor  Sugden  tliere  gave  full  effect  to  the  fact,  that  the 
debentures  when  presented  and  registered  would  become 
"hnded  property,"  but  till  they  were,  they  did  not  fall 
vithin  that  description;  and  so  he  held  that  they  did  not 
piaa.    He  acted  on  the  strict  rule  of  interpretation.     In 
fivntev.  Getting  (n),  in  like  manner,  Greek  Bonds,  though 
isoed  under  the  guarantie  of  England,  were  held  not  to 
^one  within  the  description  of  Funds ;  for  in  both  these 


1859. 


Slinosbt 

V. 

Grainosb. 


{g)  Cio.  Car.  292. 

(4)1  Vet.  271. 

(t)  2  Bot.  &  Pol.  303. 

(J)  P.  Wnw.  286. 

(i)lSiin.28. 


(I)  6  Barn.  &  Cr.  720; 
1  Dow.  &  Clark,  437. 
(m)  2  Dm.  &  War.  239 
(»)  2  Coll.  Ch.  C.  324. 
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1869.         cases  there  was,  as  there  is  here,  other  property  whii 

Slingbbt      would  answer  the  description  in  the  will.     As   to  t 

Graino£r.     official  lists  in  the  newspapers,  tliey  prove  nothing,  or  t 

much,  for  they  include  India  Bonds  and  Exchequer  Bil 

which  certainly  are  not  property  in  the  Funds. 

Bank  Stock  never  has  been  considered  as  ''  property 
the  funds  f*  it  is  merely  the  stock  of  a  private  compan 
Trafford  v.  Boehm  (o).  The  8  &  9  Will.  3,  c.  20,  sho 
that  that  description  only  applies  to  the  Funds  provided  i 
Parliament  for  the  payment  of  the  National  Debt.  Manj 
V.  Mangin  is  either  distinguishable,  or  it  cannot  be  su 
ported.  In  L&we  v.  Thomas  (p),  the  gift  of  "  the  whole 
my  money,''  was  held  not  to  pass  stock  belonging  to  1 
testatrix.  The  authorities  therefore  are  adverse  to  i 
Appellant;  and  there  is  nothing  in  the  particular dev 
here  to  render  them  inapplicable.  There  is  no  gift  he 
of  anything  which  has  merely  been  misdescribed,  but  wi 
plainly  intended  to  be  given,  and  consequently  there  is  r 
ground  for  applying  the  doctrine  that /a/sa  demonsiratio  no 
nocel. 

Sir  R.  Bethellf  in  reply : 

Denn  v.  jRoake  {q)  does  not  apply,  for  there  the  testatn 
could  only  affect  a  certain  property  by  virtue  of  a  powe 
and  her  will  did  not  make  the  slightest  reference  to  tb 
power.     The  words  of  the  will   were  "all  my  estate; 
and  as  to  part,  she  had  an  estate,  but  had  no  title 
another,  but  only  a  right  by  a  power  conferred  on  her 
affect  that  other ;  she  omitted  any  reference  whatever 
that  which  was  the  foundation  of  her  title  to  dispose  oft! 
second  estate,  and  it  would  not  pass.    Even  with  r^ard 


(o)  3  Atk.  444.  (q)  5  Bam.  &   Cres.  720 

(p)  5  De.  G.  Macn.  &  Gord.        1  Dow  &  Clark,  437. 
315. 
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landed  estate,  words  of  description  do  not  always  receive 
a  restricted  meaning,  Goodtitle  v.  Southern  (r). 

The  Lord  Chancellor  (Lord  Chelmsford) : 

This  is  one  of  those  cases  of  construction  of  a  will,  in 
which,  depending  as  it  does  upon  the  intention  of  tlie 
testatrix,  to  be  gathered  from  the  language  employed, 
different  minds  may  be  easily  led  to  different  conclusions. 
At  present,  however,  there  has  been  an  entire  uniformity  of 
opinion  in  those  who  have  been  called  upon  to  determine 
the  meaning  of  the  very  few  words  in  the  present  wiU 
which  require  to  be  construed.  Three  learned  judges  have 
idready  pronounced  their  judgments  upon  the  subject,  and 
two  at  least  of  my  noble  and  learned  friends  are  pre- 
pared to  express  their  unhesitating  agreement  with  them. 
Under  these  circumstances,  any  doubt  which  I  may  enter- 
tain of  the  propriety  of  the  construction  which  has  been 
adopted  is  of  little  importance,  and  can  have  ik>  influence 
on  the  final  decision. 

Cases  have  been  cited  to  show  that  the  term  "  the  Funds  '^ 
basa  fixed  technical  meaning,  which  prevents  its  extending 
to  Bank  Stock,  unless  there  is  a  clear  indication  of  intention 
that  that  should  be  included :  and  there  is  a  concurrence 
of  opinion  of  so  many  learned  persons  that  no  such  inten- 
tion is  to  be  discovered  in  this  will,  that  it  is  impossible 
Cor  me  to  rest  with  any  confidence  upon  any  different  view 
which  I  may  have  formed.  As  the  case  involves  no 
principle  of  general  application,  but  is  confined  entirely  to 
the  construction  of  this  particular  will,  and  as  so  many 
iiunds  agree  upon  a  question  where  difference  is  so  likely 
^  arise,  I  feel  that  it  would  not  be  becoming  in  me  to  press 


1858. 
Slinosby 

V. 

Gbainoer. 
31  March. 


('')  1  Mattle  &  SeL  200.   See  HarrUm  y.  Hjfde^  4  Hurl.  &  Jiorm. 

807. 
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1859.         any  doubts  upon  your  Lordships*  attention,  but  that  I  ovtgbt 
Slinosbt      to  yield  to  the  judgment  of  my  noble  and  learned  fnends 
Grainger.     ^^^^  ^®  Decree  should  be  affirmed. 

Lord  Cranworth : 

My  Lords,  I  think  that  the  decree  of  the  Comi  belo 
ought  to  be  affirmed.    In  all  cases  upon  the  constructioii 
of  wills  there  must  always  be  room  for  some  doubt;  but 
arrive  at  this  conclusion  upon  grounds  which  appear  to  m 
to  be  satisfactory. 

In  the  first  place,   I    think  the  words  "the  Funds ^^ 
must  be  taken  to  mean  the  same  as  the  "  Govemmen.* 
*  Funds  "  or  *'  Public  Funds."     There  is  no  other  interpr^^ — 

tation  which  can  be  put  upon  the  term  that  would  not  le* 
in  every  species  of  property  that  the  imagination  migh.* 
suggest    Suppose  the  words  had  been  "the  Public  Funds,^ 
or  "  the  Government  Funds ;"  what  is  the  meaning  of  thos-^^ 
words?    Do  they  or  do  they  not  include  Bank  Stock ? 
think  clearly  the  legitimate  meaning  of  the  expression  "  thi 
Public  Funds/'  is  that  portion  of  the  public  debt  which  i 
paid  out  of  the  funds  appropriated  to  that  purpose  by  Par^ — 
Kament.     Originally  we  know,  as  matter  of  history,  tha'C 
particular  funds  were  appropriated  to  particular  debts,  but: 
afterwards  they  were  all  consolidated  together,  and  made 
one  fimd  ;  and  the  term  "  the  Funds  "  has  ever  since,  fbx' 
a  century  at  least,  been  taken  to  mean  that  portion  of  the 
public  debt  which  is  payable  out  of  the  Consolidated 
Fund. 

But  then  it  is  said  that,  though  that  is  the  I^itimate 
meaning,  the  legal  meaning  of  that  expression,  that  is  not 
the  way  in  which  the  expression  is  used  popularly,  fbc 
popularly  it  is  taken  to  mean  something  that  would  include 
Bank  Stock.     Now,  upon  that  subject  I  confess  that 
argument  has  been  addressed  which  to  my  mind  is  at 
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latisiactory.     Sir  Richard  Bethell  put  in,  I  will  not  say  as        1869. 
proof  of  that,  but  as  evidence  in  some  degree  that  that  was      SuNotBT 
a  fair  mode  of  dealing  with  the  subject,  the  public  news-     GaAwoBB. 
papers,  which,  imder  the  head  of  intelligence  of  the  market 
prices  of  the  day  of  the  Public  Funds,  includes  Bank 
Stock.    But  that  argument  (as  was  pointed  out)  goes  a 
great  deal  too  far,  because  it  includes  also  India  Stock  and 
Exchequer  Bills.     Besides,  1  think  the  argument  is  alto- 
gether much  too  slight  for  us  to  build  upon  in  considering 
what  is  the  interpretation  to  be  put  upon  the  words ;  for  I 
observe  that,  under  the  head  ''  Court  Circular,"  there  is 
always  given  an  account  of  anybody  who  has  been»  for 
example,  upon'  a  deputation  to  the  Admiralty ;  you  could 
not  say  that  that  was  connected  with  the  Court  for  that 
reason.    And  there  are  many  other  similar  observations, 
which  no  doubt  present  themselves  upon  looking  minutely 
through  the  newspapers. 

That  being  so,  the  question  is,  whether  there  is  anything 
m  the  context  of  the  will  to  show  that  here  the  words  ''  my 
fortune  now  standing  in  the  Funds  "  have  any  other  than 
their  natural,  legal,  and  primary  meaning.    It  is  said,  first, 
that  in  the  event  of  the  brother  having  married  and  having 
bad  children,  the  Bank  Stock  would  have  passed  to  him, 
uxlso  it  would,  because  in  that  case  the  testatrix  gives  overl 
^erything  she  may  be  possessed  of  at  her  decease,  and  of 
<^OQrse  that  would  have  included  the  Bank  Stock.    And  the 
suggestion  is,  that  the  alternative  being  of  the  brother  marry- 
ing and  having  children  on  the  one  hand,  or  of  his  dying  a 
hichelor  on  the  other,  it  is  reasonable  to  suppose  that  what 
was  given  to  him,  and  his  children  after  him,  if  he  married, 
^&8t  be  the  same  that  was  given  to  the  god-daughter  ab- 
^lutely  if  the  brother  died  a  bachelor.     Now,  I  do  not 
^'i^k  that  is  a  fair  argument,  more  particularly  when  I 
observe  that  the  testatrix  has  used  different  words :  instead 
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1850.  of  saying, ''  I  leave  everything  that  I  may  be  possesse 
SuNosBT  at  my  death/'  the  expression  is, ''  I  leave  my  fortune  ; 
Graihokb.  standing  in  the  Fmids.*'  It  would  seem,  therefore, 
she  meant  something  different,  because  she  has  exprei 
it  differently.  At  all  events,  I  do  not  think  it  is  a  ne 
sary  conclusion  that  she  meant  her  god-daughter  to  1 
everything  that  she  clearly  intended  her  brother  to  ha^ 
he  married,  and  had  children. 

The  portion  of  the  argument  which  has  had  most  we 
with  me,  is  that  which  is  founded  upon  the  principle  of  ^ 
demonstratio  non  nocet ;  that  it  might  be  taken  that  she 
given  the  whole  of  her  fortune,  and  that  the  expres 
**  now  standing  in  the  Funds,"  was  merely  2^  falsa  dn 
slratio,  for  that  it  was  not  all  **  standing  in  the  Funds." 
Lords,  I  certainly  should  have  entirely  acceded  to  ths 
once  if  the  expression,  ''  my  fortune,"  had  not  beei 
connected  with  ''  now  standing  in  the  Funds  "  as  to  n 
the  latter  a  part  of  the  description  of  the  former, 
had  been,  1  wish  to  dispose  of  the  whole  of  my  fortun 
my  niece,  which  fortune  is  now  standing  in  the  Funds, 
I  should  have  taken  to  be  a  mevefaUa  demonttratio 
would  not  have  affected  the  generaUty  of  the  first 
And  that  is  exactly  in  conformity  with  tlie  case  which 
cited  by  Sir  Richard  Bethell^  which  I  believe  has  sc 
times  been  doubted,  though  I  think  without  suffic 
ground ;  for  I  think  it  was  quite  rightly  decided.  I  al 
to  tlie  case  of  GoodlUle  v.  Southern  (s),  where  the  test 
devised  *^  all  that  my  farm,  called  Troffues  Farm,  no^ 
the  occupation  of  A.  C."  It  turned  out  that  there  v 
two  closes  of  land,  constituting  partof  the  Iroffues  Ff 
which  were  not  in  the  occupation  of  A.  C,  and  the  ques 
was,  whether  they  passed ;  and  the  jury  having  found  i 

(«)  1  Maule  &  Sel.  209. 
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they  were  part  of  the  Trogues  Farm,  the  Court  held  that 
they  passed,  because  that  which  was  given  was  clearly  the 
Trofues  Farm.      There  was  no  doubt  that  it  was  the 
Trogues  Farm  which  was  devised  by  the  will.     It  was 
wrong  to  say  that  the  whole  was  in  the  occupation  of 
A.  C. ;  but  the  circumstance  that  the  testator  had  made  a 
migtake  in  supposing  that  the  whole  was  in  the  occupation 
of  A.  C. ;  did  not  vitiate  the  gift.     But  if  it  had  been,  I 
gi?e  all  those  lands  at  Trogties  farm  (if  there  was  such  a 
place)  in  the  occupation  of  A.  C,  it  seems  to  me  quite  clear 
that  any  portion  of  the  land  which  was  not  in  the  occupa- 
tion of  il.  C.  would  not  have  passed. 

The  distinction  is  between  those  cases  in  which  there  has 
been  a  complete  description  of  the  thing  given,  and  a  sub- 
sequent misdescription  as  to  some  particular  connected 
with  it,  and  cases  in  which  that  which  is  subsequently 
connected  with  the  description  is  so  connected  as  to  form 
part  of  the  description  of  the  thing  given.  I  think  that  in 
this  case  it  is  imposuble  to  say  that  the  testatrix  meant  to 
give  the  whole  of  her  fortune,  for  she  has  merely  said, ''  the 
whole  of  my  fortune  now  standing  in  the  Funds."  On 
these  grounds,  I  think  that  the  Judgment  below  was  right, 
uid  ought  to  be  affirmed. 

Lord  Wensleydale: 

My  Lords,  I  have  no  hesitation  in  concurring  in  the 
advice  now  given  to  your  Lordships,  that  you  should  affirm 
the  decree  of  the  Lords  Justices. 

If  we  apply  the  rules  now  firmly  established  for  the 
construction  of  wills  and  all  other  written  instruments, 
I  most  own  that  it  appears  to  me  that  there  is  no  reason- 
^  doubt  in  this  case.  I  have  often  had  occasion,  parti- 
<^ly  in  the  cases  of  Oray  v.  Pearson  (J),  and  Abbott  v. 

(0  6  U.  L.  Cas.  lOG. 
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Slinosbt 

V. 

Grainger. 


MiddUton{u\  to  call  your  Lordships'  attention  to  tin 
paramount  importance  of  adhering  to  these  rules.  Ou 
duty  is  to  ascertain  not  what  the  testator  may  be  supposes 
to  have  intended,  but  the  meaning  of  the  words  he  ha 
used,  and  these  we  must  construe  according  to  their  ordi 
nary  and  grammatical  sense,  unless  some  obvious  absur 
dity,  or  some  repugnuice  or  inconsistency  with  the  declarec 
intentions  of  the  writer,  to  be  collected  from  the  whole  in 
strument,  followed  from  it,  or,  it  may  be  added,  some  incon 
sistency  with  the  subject  on  which  the  will  is  meant  U 
operate,  and  then  the  sense  might  be  modified  so  as  to  avoic 
those  consequences,  but  no  farther.  It  is  vastly  more  im^ 
portant  to  attend  to  these  rules  than  to  look  out  for  ou 
guides  to  previous  decisions  on  the  construction  of  similai 
instruments,  and  to  compare  them.  Doubtless  we  an 
bound  by  decided  cases  for  the  sake  of  obtaining  as  mucl 
certainty  in  the  administration  of  the  law  as  the  subject  ii 
capable  of.  But  when  the  decision  is  not  upon  some  rule 
or  principle  of  law,  but  upon  the  meaning  of  words  ir 
instruments  which  differ  so  much  from  each  other,  and 
when  the  proper  construction  is  so  varied  by  the  particulai 
circumstances  of  each  case,  it  seldom  happens  that  the 
words  of  one  will  form  any  guide  for  the  construction  oi 
words  resembling  them  in  another.  And  besides,  the  im- 
portant rule  I  have  mentioned  has  not  always  been 
properly  applied,  and  thus  the  cases  are  of  no  authoritj 
at  all. 

It  is  the  practice,  however,  to  cite  numerous  cases  of  the 
employment  of  similar  words  in  other  wills,  very  often 
conducing  to  no  useful  purpose,  and  leading  to  a  great 
waste  of  time.  In  this  case  I  may  I  think  say  that  no 
light  is  to  be  derived  from  any  of  the  cases  cited,  and  I 
thinjL  it  unnecessary  to  comment  on  them. 

(tf)  Antep.  68. 115. 
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The  words  to  be  considered  in  the  will  are,  ''  the  whole 
of  my  fortune  now  standing  in  the  Funds."     Surely  there 
can  be  no  doubt  that  the  words  *'  the  Funds "  have,  in 
ordinary  parlance,  but  one  meaning.     ''  The  Funds"  stand- 
ing alone  and  without  context,  mean  the  funds  provided 
by  various  Acts  of  Parliament  for  the   payment  of  the 
annuities  granted  by  the  Government,  and  forming  part  of 
the  National  Debt.    The  statute  8  &  9  TF.  3,  c.  20,  throws 
a  light  upon  this  subject :  it  recites  that  several  persons 
had  lent  sums  of  money  at  the  receipt  of  the  Exchequer, 
upon  the  security  of  the  aids,  revenues,  and  funds  therein- 
after mentioned,  and  provides  for  the  deficiency.     Money 
in  the  Funds  is  a  portion  of  the  sums  lent  on  the  security 
of  the  Public  Funds  granted  by  Parliament :  in  that  sense, 
therefore,  the  words  "  fortune  in  the  Funds"  must  be  read. 
A^d  nothing  but  Government  Annuities  will  pass  unless 
^e  context  or  the  state  of  things  to  which  the  will  relates 
^^alls  upon  us  to  put  a  different  construction  on  the  words. 

If,  indeed,  the  testator  at  the  time  of  making  the  will 
^hich  contains  a  bequest  of  what  she  then  had  in  the 
Pwds,  had  no  Government  Annuities  at  that  time,  it  would 
lave  been  competent,  in  order  to  render  the  will  ope  rative 
^  construe  the  words  *'  Funds"  in  a  secondary  sense,  and 
possibly  a  sum  in  Bank  Stock  might  have  passed.  Bank 
Stock  is  nothing  but  a  proportional  share  of  the  general 
profits  of  a  corporation  belonging  to  an  individual,  and 
Qot  any  part  of  the  public  fimds  on  which  its  capital  is 
'^id  out.  Those  belong  to  the  corporation  which,  in  point 
^f  law,  is  wholly  distinct  from  its  members.  It  is  quite 
^''Uiecessary  to  decide  whether  Bank  Stock  would  pass  in 
^ch  a  case  in  order  to  render  the  bequest  operative.  For 
'^^thing  is  more  clear  than  that  there  being  a  large  sum  of 
'^oney  in  the  Funds,  in  the  proper  sense  of  the  words,  to 
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satisfy  the  bequest,  and  make  it  operative,  you  cannot 
include  more. 

Is  there  anything  in  the  context  of  the  will  to  call  upon 
us  to  depart  from  the  ordinary  sense  of  the  words,  **  the 
Funds  "  ? 

It  is  contended  that  the  testatrix  must  have  meant  the 
Appellant,  in  the  event  of  her  brother  Edward  dying  with* 
out  issue,  to  take  all  that  his  children  would  have  taken 
under  the  previous  devise  to  him;  and  therefore  that  the 
words  '^the  whole  of  my  fortune  now  standing  in  the 
Funds"  must  be  considered  as  equivalent  to  the  whole  of 
her  fortune  which  she  had  previously  left  to  her  brother. 
If  we  may  speculate  on  what  the  testatrix  may  probably 
have  intended  to  say,  we  should  possibly  be  right  in  con- 
jecturing that  she  meant  the  whole  of  her  fortune  (with  the 
exception  of  the  small  legacies  specifically  mentioned),  to 
be  enjoyed  by  the  Appellant  in  the  event  of  the  testatrix's 
brother  dying  a  baclielor.  But  she  has  not  said  so.  She 
has  left  to  him  everything  she  may  be  possessed  of  at  her 
decease  for  his  life,  and  should  he  die  a  bachelor,  then  not 
the  whole  she  shall  be  possessed  of,  but  ^'  the  whole  of 
my  fortune  now  standing  in  the  Funds,"  making  a  dis- 
tinction between  that  and  the  whole  of  her  property. 

I  think  it  impossible  to  construe  this  bequest  of  ''  all  my 
fortune,"  and  the  addition  '^  now  in  the  Funds,"  as  a  falsa 
demonstration  as  it  would  probably  have  been  a  bequest  of 
all  my  fortune  distinctly,  with  an  addition  such  as  this, 
''and  that  fortune  is  now  in  the  Funds."  As  it  is,  it 
clearly  comprehends  part  only  of  the  whole  property  which 
she  had  left  to  her  brother,  and  that  part  her  fortune  now 
in  the  Funds.  This  bequest  passed  that  sum  only  which 
stood  in  her  name  at  the  date  of  her  will  in  the  Funds, 
properly  so  called.    The  Bank  Stock,  therefore,  does  not 
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pass.  And  the  circumstance  that  in  the  event  of  her  not 
having  disposed  of  her  Bank  Stock  in  her  life,  she  would 
die  intestate  as  to  that  part,  cannot  have  the  effect  of 
causing  it  to  pass  under  words  not  properly  descriptive  of 
it  ;  and  no  case  has  been  cited  to  show  that  it  could.  She 
certainly,  in  the  events  that  have  happened,  did  die  intes- 
tate as  to  the  Bank  Stock,  for  the  word  /'  remainder  "  in 
the  last  part  of  the  will  cleariy  means  only  the  remainder 
of  the  money  in  hand.  I  am  therefore  clearly  of  opinion 
that  your  Lordships  ought  to  affirm  the  Decree. 

Lord  Kinffsdawn : 

My  Lord9,  it  is  not  without  much  hesitation  and  great 
reluctance  that  I  have  arrived  at  the  conclusion,  that  the 
Decree  in  this  case  must  be  affirmed ;  for  I  have  little  doubt 
IHat  in  affirming  it  we  are  depriving  the  Appellant  of  a  benefit 
^^vliich  the  testatrix  intended  her  to  take,  and  I  have  some 
doabt  whether  the  language  of  the  will  is  not  such  as  to 
^^arrant  a  court  of  justice  in  carrying  that  intention  into 
effect 

I  consider  it  to  have  been  long  settled  that  Bank 
Stock  is  not  accurately  described  as  stock  in  the  Public 
I^unds,  and  that  it  will  not  pass  under  such  a  bequest  in  « 
^  when  there  is  property  strictly  answering  the  descrip- 
^OD,  unless  there  be  something  in  the  context  of  the  will 
^  give  a  more  extended  meaning  to  the  term.  Nor  do  I 
^k  that  in  this  will  any  other  meaning  can  be  given  to 
^e  term  "the  Funds"  than  it  would  bear  if  the  expression 
^  been  "  the  PubUc  Funds." 

But  it  is  a  familiar  rule  of  construction,  that  in  inter- 

Pt^ting  wills  the  import  of  particular  expressions  may  be 

*^^^tricted  or  enlarged  by  the  context  of  the  instrument,  and 

^'^t  a  court  of  justice  must  read  the  language  used  in  the 

^^Ue  in  which  it  appears  that  the  testator  used  it.     For 
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this  purpose  the  Court  is  not  only  authorised,  but  is  bound 
to  place  itself  as  far  as  possible  in  the  situation  of  the  tes- 
tator when  the  will  was  made,  and  to  expound  the  bequests 
which  are  contained  in  it  by  the  light  afforded  by  the  sur- 
rounding circumstances. 

Now  it  appears  in  this  case  that  the  bulk  of  the  testa- 
trix's property  consisted  of  stock  in  the  Public  Funds, 
properly  so  called,  and  of  Bank  Stock,  both  standing  in 
her  own  name  in  the  Bank  books,  and  that  she  had  no 
other  property  of  any  kind  producing  income;  that  her 
brother  was  in  the  habit  of  receiving  the  income  arising 
from  those  funds  wiiich  would  all  be  paid  by  the  Bank  of 
England,  though  in  different  characters,  the  dividends  on 
the  PubUc  Funds  being  paid  by  the  Bank  as  agents  for 
the  Government,  and  the  dividends  on  the  Bank  Stock  as 
a  share  of  their  own  profits.  It  ferther  appears,  that  the 
testatrix's  brother  acted  as  her  banker,  and  in  this  cha- 
racter had  monies  of  hers  in  his  hands,  and  that  this 
balance,  with  her  plate,  linen,  furniture,  and  articles  of  a 
similar  description,  constituted  the  whole  remainder  of  her 
property. 

In  this  state  of  things  she  makes  her  will,  and,  after 
giving  certain  legacies,  she  bequeaths  '' everjrthing  that 
she  may  be  possessed  of  at  her  decease  **  to  her  brother 
for  his  life,  and,  should  he  marry,  and  have  children  of  his 
own,  to  those  children  after."  And  she  then  proceeds  to 
provide  for  the  event  of  his  dying  a  bachelor ;  in  which 
case  she  leaves  the  whole  of  her  *'  fortune  now  standing  in 
the  Funds"  to  her  god-daughter,  the  Appellant.  8he 
then  makes  a  gift  to  her  brother  absolutely  of  all  the 
monies  belonging  to  her  in  his  hands,  after  payment  of  her 
funeral  expenses  and  legecies,  and  gives  him  also  all  her 
platCi  linen,  furniture,  &c.  &c. ;  that  is,  she  gives  to  him 
absolutely  the  whole  of  her  property,  as  it  existed  at  the 
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dite  of  her  will,  except  that  which  was  invested  in  tlie         1859. 
manner  already  described.  Slikosbt 

The  bequest  to  the  brother  for  life  is,  therefore,  inac-    ^     *'• 
coretely  worded.    The  testatrix  did  not  mean  to  settle  all 
that  she  might  die  possessed  of,  but  merely  her  stock, 
Gofemment  Stock,  and  Bank  Stock,  as  is  clear  by  the 
effect  of  the  subsequent  gifts  to  the  brother  absolutely. 
The  same  observation,  of  course,  applies  to  the  subsequent 
bequest  to  his  children.    When  the  testratrix,  in  the  next 
dause^  makes  a  bequest  to  her  god- daughter,  it  is  diffi- 
cnlt  to  resist  the  impression,  that  she  intended,  by  the 
woids  ''all  my  fortune,"  the  same  thing  which,  in  the 
preceding  gift,  she  had  described  as  ''  all  that  I  may  be 
possessed  of  at  my  death,"  but  that  it  occurred  to  her  that 
neither  form  of  words  described  accurately  the  subject  of 
the  bequest*  inasmuch  as  she  was,  in  the  very  next  sen- 
tence, about  to  give  to  her  brother  absolutely  everything 
the  had  except  the  stocks  standing  in  her  name.     And 
that  she,  therefore,  introduced  the  succeeding  words  as 
Gmiting  the  generality  of  the  bequest;  that  she  intended, 
in  short,  not  in  a  particular  event  to  make   a  specific 
bequest  of  sums  of  stock  then  standing  in  her  name,  but 
to  reconcile  the  bequests  in  her  will  by  distinguishing 
between  the  property  which  was  in  a  state  of  investment, 
ttd  was  intended  to  be  settled,  and  that  which,  in  the 
imnediately  succeeding  words,  she  gives  to  her  brother 
ibscdately. 

At  the  same  time,  it  is  impossible  to  deny  that  this 
controction  does  some  violence  to  the  language  of  the 
viD;  that  it  is  difficult  to  mould  the  expressions  used  so 
M  to  give  effect  to  the  supposed  intentions ;  and  that  it 
v^ipires  the  Court,  contrary  to  its  ordinary  rules  of  inter- 
pretation, to  say,  that  the  testatrix,  in  the  same  instrument, 

▼OU  VII,  T 
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meant  the  same  thing  by  words  in  their  ordinary  meanii 
essentially  different. 

Two  courts,  the  Vice-chancellor  and  the  Lords  Justice 
with  every  disposition  to  adopt,  if  possible,  this  constru 
tion,  have  held  it  to  be  inadmissible.  Two  of  the  not 
and  learned  Lords,  who  have  heard  this  case  are  strong 
of  the  same  opinion.  In  order  to  advise  the  reversal 
a  judgment,  I  apprehend  it  is  not  sufficient  that  yo 
Lordships  should  doubt  whether  it  is  right;  you  mu 
entertain  a  reasonable  assurance  that  it  is  wrong, 
cannot  myself,  in  this  case,  feel  such  an  assurance ;  and 
concur,  therefore,  though  very  unwillingly,  in  the  opinit 
that  the  appeal  must  be  dismissed,  but  I  think  without  cosi 

Decree  and  Order  affirmed  (without  costs). 

Lords'  Journals,  31  March,  1859. 


1859. 

March  14,15, 
17,18,21. 

Principal 
and  Agent, 
Bills  of 
Lading^ 
Acceptances, 
lAen. 
Cargoes. 
Appropria- 
tion, 


Richard  Ho  are  and  others 
Henry  Dresser,  J.  Norrbom 


-  AppeUanis. 

-  Respondents 


If  there  has  been  an  engagement  to  appropriate  to  a  certidn  i 
yidual  a  particular  cargo,  or  a  particular  part  of  a  larger  cai^ 
for  example,  *'  one  hundred  quarters  of  wheat  out  of  five  hm 
quarters  which  I  have  now  sent,"  in  either  of  these  cases  e 
will  interfere  to  enforce  performance  of  the  engagement 
though  the  person  who  has  made  an  engagement  to  sell  a  c 
quantity  of  property,  may  be  shown  to  possess,  such  a  qv 
of  that  property,  equity  will  not  treat  the  property  so  pc 
as  available  for  the  engagement. 

The  agent  and  manager  of  the  business  of  a  Lotidon  firm  who 
in  Sweden,  gave  to  a  merchant  there  about  to  draw  bills 
firm  an  assurance  that  the  bills  would  be  accepted  ;  wher 
of  lading  of  cargoes  of  timber  were  transmitted  to  the  lAnn 
and  bills  of  exchange  were  drawn  against  them  : 

Held,  that  this  assurance,  though  thus  made  and  acted  on 
as  between  the  London  firm  and  the  foreign  merchants  to 
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as  eqoindent  to  an  acceptance  of  the  bills,  so  as  to  yest  in  the  1869. 

J/mdm  firm  legal  rights  from  the  time  of  such  assurance  given.  Qoarb 

r.,i  timber  merchant  in  Sweden^  had  dealings  with  2>.,  a  merchant       -^  ^* 
in  Lmdcnj  and  sent  him  cargoes  of  timber,  which  2>.  disposed  ^^ 

of  on  a  dd  credere  commission,  and  in  respect  of  which  N. 
drew  bills  on  2>.  In  September  1853  the  accounts  between  them 
woe  unsettled,  hot  D,  claimed  a  considerable  balance  as  due  to 
himself.  On  the  29th  September  N.  wrote  to  say  that  he  expected 
bills  of  lading  from  two  captains  (whom  he  named),  and  that  he 
hsd  drawn  for  a  certain  amount  on  Z>.  On  the  24th  October  H, 
&Co.,  merchants  in  Landon^  received  through  iT.,  their  agent,  and 
the  manager  of  their  business  in  Stoeden^  a  letter  from  iV.,  in  which 
he  enclosed  a  letter  to  />.,  whereby  he  drew  on  2>.  for  1,312/., 
which  he  claimed  as  due  to  himself  from  />•  In  the  letter  to 
H,  &  Co.,  N.  desired  that  this  enclosure  might  be  handed  to  2>. ; 
sndon  his  accepting  the  draft,  and  acknowledging  the  correctness 
of  an  accompanying  account,  and  the  fact  that  N.  had  duly 
delirered  all  the  cargoes  of  timber  contracted  for  between  them, 
except  one,  particularly  named,  that  then  H,  &  Co.  were  to  hand 
to  Z).  the  three  bills  of  lading  of  three  ships,  also  named ;  but  if  he 
would  not  accept  the  draft,  nor  give  the  required  acknowledg- 
ment, then  H.  &  Co.  were  to  insure  the  cargoes,  and  sell  them ; 
ud  i\r.  drew  on  H.  &  Co.  drafts  to  the  amount  of  1,300  2. 
This  letter  was  read  to  />.,  who  hesitated  to  accept  the  draft  for 
Iy312/L,  declaring  that  he  was  largely  in  advance  to  N.  It 
was  left  in  his  bill-box  for  acceptance  on  the  morning  of  the  24th 
Ottdttr,  and  a  formal  letter,  demanding  compliance  with  the  cou- 
pons of  N,y  was  written  to  him  by  H.  &  Co.  In  the  course  of 
the  same  day  2>.  wrote  to  iff.  &  Co.,  requesting  the  loan  of  the 
hills  of  lading,  saying,  ^'  We  will  return  them  to  you,  if  from  any 
eaose  we  do  not  accept  the  bill  for  1 ,31 2  /."  They  were  sent  to  him. 
On  the  same  day,  but  after  2>.*s  request  had  been  complied  with, 
S*  &  Co.  accepted  the  first  of  NJa  drafts,  and  wrote  to  him  that 
they  would  ^  give  protection''  to  all.  On  the  morning  of  the  25th 
October  a  clerk  of  IT.  &  Co.  learned  at  2>.'s  counting-house  that  the 
^for  1,312  A  had  not  been  accepted  ;  but  in  the  middle  of  that 
^y  it  was  sent  toH.&c  Co.  accepted.  />.,  however,  refused  to  give 
^  the  bills  of  lading,  and,  on  the  advice  of  a  solicitor  (obtained 
^orehe  had  accepted  the  draft  for  1,312/.),  attached  the  goods 
in  the  hands  of  H,  &  Co.  They  brought  an  action  against  him  to 
'^Ter  the  bills  of  lading,  and  he  filed  a  bill  to  stay  the  action : 

^^that  he  had  not  such  equitable  right  on  account  of  anything 
burring  before  the  24th  O^ober  as  would  prevail  against  the  legal 
'^Shts  which  H,  &  Co.  acquired  on  that  day. 

T  9 
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This  was  an  appeal  against  a  decretal  ordei  of  the 
Lords  Justices,  by  which  they  varied  a  decree  of  the 
Vice-Chancellor,  Kindersley,  made  in  favour  of  the  Appel- 
lants. 

The  Appellants  are  merchants,  carrying  on  business  in 
London^  under  the  firm  of  Hoare^  Buxton  k  Co.  The 
Bespondent  Dresser  is  also  a  merchant,  carrying  on  busi- 
ness in  London,  under  the  name  of  Hertry  Dresser  k  Co. 
The  other  Respondent,  Norrbom,  is  a  timber  merchant  in 
Sweden, 

In  November  1852,  a  correspondence  was  opened  be- 
tween Norrbom  and  Dresser,  by  which  Dresser  undertook 
to  sell,  on  a  del  credere  commission,  for  Norrbom,  2,000 
loads  of  fir  timber,  at  60s,  a  load,  to  be  shipped  iiom 
Sweden.  Dresser,  in  pursuance  of  this  commission,  in  the 
months  of  December  1852  and  March  1853,  entered  into 
contracts  for  the  sale  of  upwards  of  1,500  loads  of  timber, 
500  loads  for  Bristol,  the  rest  for  Gloucester  and  Londt^' 
There  was  some  delay  in  sendii^  the  cargoes  of  timber,  of 
which  Dresser  complained  to  Norrbom ;  but,  on  the  30th 
June  1853,  Norrbom  wrote  to  Dresser,  stating,  that  he 
received  two  charter  parties  for  two  of  the  cargoes, 
hoped  to  get  one  for  the  third ;  and  requesting,  as  the 
three  cargoes  were  forthcoming,  and  would  have  to  be 
paid  for  by  the  end  of  July,  that  Dresser  would  give  him 
authority  to  draw  on  them  for  1,000  /.  at  ninety  days'  date. 
Dresser,  in  reply  to  this  letter,  on  the  19th  July  1853, 
consented  to  Norrbom^s  drawing  upon  him  as  requested. 
Norrbom  accordingly,  on  the  4th  of  August,  advised 
Dresser,  that  he  had  that  day  ordered  Mr.  Frestadm  to 
draw  on  Dresser  for  his  account  500  L,  at  ninety  days' 
date ;  and  he  also  enclosed  to  Dresser  copies  of  two  charter 
parties  of  two  vessels,  called  the  Verene  and  the  Ckrif 
tiana,  in  which  two   vessels  the   cargoes  of  timber  for 
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Bristol  and  for  London  were  afterwards  shipped.    The         1859. 
bill  for  500  /.  was  accepted  by  Dresser^  and  paid  at  matu-        Hoarb 
rity.    On  the  24th  August  1853,  Dresser  wrote  to  Norrbom,      Dresser. 
complaining  of  his  conduct,  and  saying,  "  We  have  sold 
the  goods  delivered  for  your  account,  and  as  we  are  an- 
swerable for  their  delivery,  we  have  only  to  request  you  to 
arrange  so  that  the  sold  cargoes  be  shipped  as  soon  as 
possible  this  year ;  in  contrary  case,  and  although,  with 
the  greatest  efforts,  we  have  succeeded  to  silence  the 
buyers  for  the  present  moment,  we  anticipate  great  diffi- 
culties, together  with  lawsuits   and  damages."    On   the 
6th  September  1853,  Nurrtfom  wrote  to  Dresser,  that,  in 
comequeitc^  of  the  consent  granted  him  in  the  letter  of  the 
I9th  July,  and  as  the  500/.   already  drawn  would   go 
against  a  cargo  to  Littlehampton,  he  had  requested  Frcs- 
tadhu  to  draw  upon  Dresser  for  his  account  500/.^  at 
ninety  days.    This  bill  for  500  /.  was  also  accepted,  and 
wben  due,  paid  by  Dresser.     On  the  29th  September  1853, 
Norrbom  wrote  to  Dresser,  stating  that  he  expected  to 
recdve  by  the  next  post  the  bills  of  lading  of  the  Verene 
voi  die  Christiana,  and  that  the  captains  of  two  other 
veaKk  would  complete  their    oading  next  week,  and  that 
in  a  few  posts  he  would  send  the  shipping  documents  of 
iDthe  four  cargoes:  and  he  added,  '^  As  an  advance  of  the 
fre^ht  to  these  captains,  I  have  been  compelled  to  request 
FrtMiadiuB  to  draw  upon  you  for  my  account  for  200  /.,  at 
fflnety  days,  which  I  request  you  to  honour  to  my  debit" 
Hob  bin  for  200  /.  was  not  accepted  by  Dresser.     No  cargo 
was  shipped  for  Gloucester.    The  shipping  docu- 
in  respect  of  the  two  cargoes  of  timber  by  the 
Verene  and  the  Christiana  were  not  sent  to  Dresser,  but 
were  forwarded  to  the  Appellants,  Hoare,  Buxton  k  Co. 

On  the  22d  October  1853,  the  Appellants  received  from 
Mr.  Frestadius,  one  of  their  correspondents  in  Sweden,  a 
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letter^  which  waa  in  the  Swedish  language,  and  in  the 
following  terms : — 

"Messrs.  Soare,. Buxton  Sc  Co.,  London. 

"  Slockholm,  14th  October  1853. 
"  I  beg  to  refer  to  my  last  respects  of  the  12tb  instant, 
in  which  I  advise  my  draft  of  300  L,  and  I  have  now  to 
advise  that  I  this  day,  according  to  the  order  of  Mr.  Joh, 
Norrbom,  of  Hernosand,  have  drawn  on  you  1,300/.  at 
90**/d,  in  the  following  bills,  which  I  beg  you  will  accept  to 
the  said  friend's  debit. 

"  1 00 1.  to  the  order  of  W.  &  L.  Robinson. 
220  /.         „         „       S.  A.  Edman. 
080  /.         .,         „       Th.  Eng$trom. 


ff 


>9 


1,300/.  sterling. 

"  Advice  letter  of  these  drafts  from  Mr.  Norrbm  is 
forwarded  to  Mr.  Kleman,  who  has  promised  to  forward 
it  to  you,  and  write  thereabouts — A.  W.  Frestadius!' 

On  the  morning  of  the  24th  October  1853,  the  Appel- 
lants received  from  Mr.  Kleman^  at  that  time  their  agent, 
and  the  manager  of  their  business  in  Sweden^  the  following 
letter : — 

*'  Stockholm,  17th  October  1853. 
•*  Enclosed  you  will  find  a  letter  from  Mr.  J.  Norrbom, 
of  Hernusandy  with  documents  of  wood  shipments  oa 
account  of  Messrs.  Henry  Dresser  &  Co.,  and  a  draft  oa 
them  for  1 ,312  /.  Is.  9d ,  against  which  he  has  authorised 
Mr.  A.  W.  Frestadius  to  draw  upon  you  at  90%  for 
1,300  /.,  and  knowing  Dresser  &  Co.  to  be  very  good,  I 
have  not  hesitated  to  assure  Mr.  Frestadius  that  you  wiU 
promptly  honour  his  draft  to  Mr.  Norrbom*s  debit,  and 


remam. 
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The  letter  from  Norrhom^  mentioned  in  the  above  as        1859. 
being  enclosed,  was  in  the  Swedish  language.     The  follow-       Hoars 

ingwas  given  in  the  printed  papers,  as  a  translation  of  dre^b™ 
it:— 

t 
•*  Messrs.  Hoare,  Buxton  k  Co.,  London. 

"  Hernosand,  6th  October  1863. 
"I  am  indebted  to  our  mutual  friend,  Mr.  C  G.  H. 
Scherman^  of  Sundswally  for  your  address ;  I  now  take  the 
liberty  to  hand  you  a  letter  of  which  please  to  take  notice, 
and  to  hand,  when  sealed,  to  Messrs.  Hy.  Dresser  &,  Co. 
I  also  enclose  my  first  of  exchange,  1,312  /.  1  5.  9  r/.,  three 
^/d,  last,  this  firm,  with  which  please  to  do  the  needful,  to 
my  credit.    After  having  accepted  this  bill,  and  acknow- 
ledged the  correctness  of  the  annexed  account  current, 
and  given  their  written  acknowledgment  that  I  have  deli- 
vered to  them  all  the  cargoes  of  wood  sold  or  contracted 
for  to  them,  except  one  per  Ingeborg  Anna,  Captain  Neil- 
9on,  now  loading,  you  will  please  to  deliver  to  them  the 
eoclosed  three  bills  of  lading  of  timber  and  deals  per  ships 
Verene,  Captain  J.  A.  Jacobson,  per  the  Christianey  Cap- 
tain C.    Kjerulf  and  the  brig  Svlide,    Captain  A/.    C. 
Prahm,  and  also  the  enclosed  two  charter  parties  per  the 
Ckristiane  et  per  the  Verene,     If,  conti*ary  to  expectation, 
Messrs.  Dresser  k  Co.  should  dishonour  the  bill,  or  not 
be  willing  to  give  the  requested  acknowledgment,  that  all 
die  cargoes  contracted  for  and  sold  to  them  have  been 
ddivered,  I  request  you  to  protest  against  them,  to  insure 
die  cargoes,  or  dispose  of  them  in  the  best  way  for  my 
leeoant,  convinced  that  they,  being  superior,  will  realise  a 
net  produce  far  above  the  invoice  amount.     SeverdI  of  my 
biendg  have  told  me  that  I  must  be  very  cautious  in  my 
daliogs  with  D.  k  Co.,  otherwise  I  would  be  exposed 
to  much  inconvenience  and  law  suits,  itnd,  for  this  reason. 
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1  have  been  obliged  to  apply  to  you  in  this  business 
hoping  to  be  able  to  render  you  any  service  in  future 
There  against,  I  have  authorised  my  Stockholm  fnend 
Mr.  A.  W.  FreUadiuSy  to  draw  on  you  1,300/.  ninety  */d 
which  I  beg  you  will  honour  to  my  debit.  If,  accordin] 
to  what  has  been  mentioned  above^  you  should  effect  in 
surance  on  these  three  cargoes,  I  request  you  to  obserr 
if  any  of  the  vessels  has  passed  the  Sound,  and,  in  sucl 
case  insure  only  from  there.  Having  some  cargoes  c 
timber  of  first  quality  ready  for  shipment  at  Hudickswal 
I  beg  you  will  inform  me  by  return  of  mail  about  th 
highest  price  these  would  sell  f.  o.  b.  in  London,  to  b 
shipped  as  soon  as  the  season  opens  next  year,  it  bein 
impossible  to  find  ship-room  for  them  before  the  close  ( 
this  season.  Awaiting  your  communication,  1  am.  Sir 
your  obedient  servant,  (signed)    *'  Joh.  Norrbom** 


The  last  two  letters  came  to  the  hands  of  Messrs.  Hoar 
Buxton  &  Co.  on  the  morning  of  the  24th  day  c 
October  1853,  and  not  before. 

Upon  the  receipt  of  Norrbom*s  letter,  which  containe 
the  bills  of  lading  of  the  cargoes  and  the  draft  and  accoui 
current  mentioned  in  the  letter,  Mr.  Carl  Henrick  Julu 
Matton,  a  clerk  in  the  employ  of  Hoare  &  Co.,  called  upc 
Dresser  with  Norrbom's  letter,  and  with  the  draft  an 
other  documents,  and  also  with  the  letter  therein  mei 
tioned,  as  having  been  addressed  by  Norrbom  to  Dresse 
This  letter  Matton  handed  to  Dresser^  together  with  tl 
invoices  of  the  three  cargoes  therein  mentioned,  and  rea 
or  translated  to  Dresser  Norrbonis  letter,  and  part 
cularly  that  part  of  it  which  related  to  the  instructio] 
given  by  Nmibom  to  the  Appellants.  Dresser  thereupc 
appeared  annoyed  at  the  bills  of  lading  of  the  three  ca 
goes  being  sent  by  Norrbom  to  Hoare  &  Co.,  as  his  agent 
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seemed  unwilling  to  accept  the  draft  drawn  by  'Norrhom^        1859. 
Asserting  that  he  had  aheady  advanced  money  on  tlie       Hoajib 
cargoes,   but  said  he  should  not  give  a  positive  answer      Drebsbr. 
until  he  had  examined  the  documents.      Dresser's  clerk 
said   the  afiair  was  ''a  regular  swindle."     Matton  put 
the  bill  for  1,312/.  Is.^d.  into  the  box  marked  ''Bills 
for  acceptance/'  in  Dresser's  counting-house,  and  said  he 
would  write  in  a  formal  manner,  repeating  the  conditions 
contained  in  Norrbom's  letter  of  instructions.      On  his 
return  to  the  Appellant's  counting-house,  he  wrote  the  fol- 
lowing letter  on  the  part  of  the  Appellants  to  Dresser  k  Co  : 
"  We  beg  herewith  to  had  you  an  account  current  and 
a  letter,  together  with  a  bill  1,312  /.  1  «•  9  <f.,  3  >°/d  on  your 
good  selves,  just  received  from  Mr.  Joh.  Norrbom,  of  Her^ 
nosand,  with  bills  of  lading  of  cargoes  per  Verene,  Captain 
Jacobsofif  for  Bristol;  Christianej  Captain  C  Kjerulfy  for 
London;  and  Solide,  Captain  Prahm,  for  Starcross  Bay, 
and  charter  parties,  per  ChrisHane  and  Verenej  and  to  in- 
form you  that  Mr.  Norrbom  has  instructed  us  to  deliver 
to  you  these  documents  on  receiving  your  acceptance  to 
the  before-mentioned  draft,  your  acknowledgment  of  the 
correctness  of  his  account  current,  and  your  admission 
that  Mr.  Norrbom  has  delivered  all  cargoes  sold  and  con- 
tracted for,  through  you,  except  that  per  Ligeborg  Anna, 
which  vessel  was  at  Hemosand,  loading,  when  Mr.  Nort' 
^  wrote.     As  we  have  received  instructions  from  Mn 
florrbom  to  cover  insurance  on  these  cargoes  should  you 
^fiue  to   comply  with  these  conditions,  we  should  feel 
obliged  by  receiving  your  decision  in  the  matter  at  as  early 
^moment  as  possible.— fioore,  Buxton  &  Co.** 

This  letter  was  sent  out  from  Hoare  k  Co.'s  counting- 
1^0086  for  delivery,  with  other  letters,  at  about  half-past 
^ven,  A«  M.,  and  was  delivered  at  Dretter  k  Co/s  counting- 
house  between  twelve  and  two  o'clock  on  the  24th  day  of 
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October  1853.  Later,  in  the  afternoon  of  the  same  day, 
and  after  he  had  received  the  letter  ft*om  Messrs.  Hoare, 
&  Co.,  Dresser  wrote  them  the  following  letter : 

**  We  shall  be  much  obliged  by  yom*  lending  us  the  bills 
of  lading,  charters,  and  specifications,  for  the  cargoes 
shipped  by  Mr.  Norrbom  at  Hemosand,  and  we  will  return 
them  to  you  if  from  any  cause  we  do  not  accept  the  bill 
for  1,312/.  Is,  9d.  We  cannot  examine  the  invoices 
without  the  al)Ove  documents.  If  you  indorse  the  parti- 
culars of  the  papers  lent  us  on  the  back  of  this  letter,  our 
clerk  will  sign  it. — Henry  Dresser  &  Co." 

This  letter  was  delivered  by  a  clerk  of  Dresser  at  the 
counting-house  of  Hoare  k  Co.,  in  the  afternoon  of  the 
24th  October  1853,  and  (as  they  alleged)  upon  receipt 
thereof,  and  on  the  faith  that  Dresser  would  adhere  to  the 
terms  prescribed  in  Norrbom's  letter  of  instructions,  Hoare 
Sc  Co.  delivered  to  tlieir  clerk  these  several  documents,  as 
requested  by  his  said  letter,  and  took  the  following  receipt, 
signed  by  the  clerk : 

"  Particulars  of  papers  delivered  to  Messrs.  Dresser  k 
Co.,  24th  Octr.  1853.  Bills  of  lading,  charter-party,  spe- 
cification, per  Solide ;  charter-party,  bill  of  lading,  per 
Christiane ;  bill  of  lading,  charter-party,  specification,  per 
Verene.  RainaVs  and  Co.'s  letter  to  Mr.  Norrbom.  Re- 
ceived the  above  documents. 

"  For  Henry  Dreiser  k  Co.,  per 

(signed)        ''J.  W.  Bnckhmdr 


In  the  course  of  the  same  24th  October  the  bill  men  — 
tioned  in  Frestadius'  letter  of  the  14th  October,  for  980/—  , 
was  left  for  acceptance  ^t  Hoare  k  Co.'s  counting-hous^^ 
in  the  usual  course  of  business,  and  they  accepted  it  in  dim  e 
course  on  the  morning  of  the  25th  October,  and  at  abo%a< 
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L  1  o'clock  in  the  morning ;  the  bill  was  taken  away  the 
.-€xt  day. 
On  the  same  24th  October,  Hoare  k  Co.  also  wrote  to 
restadius  the  following  letter :  *'  We  also  give  your  drafts 
ue  protection:  100/.  W.  and  Z,  Robinson;  2201.J.A. 
man;  980 /«  Thos.  Engstrom,  To  the  debit  of  Mr. 
.^orrbom,  of  Hernosand" 

On  the  morning  of  the  25th  October  a  clerk  of  theirs 

^zralled  at  Dresser's  counting  house^  and  was  told  that  the 

l3iU  for  1,312/.  Is.  9d.  had  not  been  accepted ;  but  shortly 

SLflerwardSy  on  the  same  morning,  one  of  Dresser's  clerks 

left  it,  accepted,  at  Hoare  8c  Co.'s,  but  did  not  return  the 

papers  lent  by  them  to  Dresser. 

Od  this,  Hoare  &  Co«  wrote  to  Dresser  the  following 
letter: 

"  One  of  your  clerks  has  just  left  your  acceptance  to 
Mr.  Norrbom's  draft  at  our  office ;  but  as  you  are  aware 
from  our  letter  of  yesterday,  several  other  conditions  re- 
mam  still  to  be  fulfilled  before  we  can  consent  to  leave  the 
documents  of  the  three  cargoes,  per  Verene,  Christiane, 
and  Solidey  in  your  hands.  Please,  therefore,  let  us  know 
by  bearer  if  you  are  prepared  to  fulfil  all  the  conditions 
prescribed  by  Mr.  Norrbom,  or  if  we  shall  send  the 
acceptance  to  be  exchanged   against  the  documents  in 
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99 


This  letter  was  answered  on  ^e  same  day  by  Dresser, 

^  follows : 

"We  are  favoured  with  yours  of  this  day.  When  your 
clerk  called  upon  us  yesterday,  he  did  not  name  the  stipu- 
lations you  write  us  about ;  and,  indeed,  such  are  quite 
^consistent  with  Mr.  Norrbom*s  letter  torus,  which  came 
ttirough  you  with  the  invoices.  Mr.  Nbrrbom  states  in 
^  letter  that  he  has  another  cargo  for  us  lying  ready  for 
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shipment,  while  you  ask  us  to  acknowledge  that  all  the 
cargoes  have  been  delivered  except  the  Ingeborg  Anna  for 
Littlehampton.  As  Mr.  Norrbom  owes  us  a  considerable 
sum,  we  have  ordered  proceedings  against  him  for  the 
same. 

"  Your  letter  of  yesterday  was  not  received  till  after  the 
documents  were  handed  to  us,  and  we  were  not  then  aware 
of  any  stipulations. — H.  D.  k  Co." 


Later  on  the  same  25th  October^  Richard  Hoare,  one  of 
the  Appellants,  called  on  Dresser,  and  had  an  interview 
with  him  at  his  counting-house,  and  requested  that  the 
documents  so  lent  to  him  as  aforesaid  might  be  returned 
on  his  acceptance  being  cancelled,  but  Dresser  refused  to 
deliver  up  the  same. 

It  afterwards  appeared  that  previously  to  accepting  the 
bill  for  1,312/.  Is.  9d,  Dresser  consulted  with  a  solicitor, 
as  to  the  course  to  be  pursued  by  him  with  reference  thereto, 
and  that  he  was  advised  to  accept  the  bill,  with  a  view  to 
attaching  the  proceeds  in  the  hands  of  Hoare  k  Co.,  but 
his  intention  was  not  communicated  to  them,  nor  were  they 
aware  of  it  until  at  a  late  hour  of  the  day  they  received 
notice  of  attachment,  which  was  not  until  after  they  had 
parted  with  the  bill  for  980^,  and  after  they  had  written 
to  Frestadius  their  letter  of  the  24th  October  1863,  pro- 
mising to  protect  his  three  drafts. 

On  the  same  25th  October,  Dresser  brought  an  action 
in  the  Lord  Mayor's  Court  against  Johann  Norrbom,  and 
an  attachment  was  laid  of  all  monies  of  the  said  Johann 
Norrbom  in  the  hands  of  Hoare  k  Co. ;  this  action  was 
not  farther  proceeded  with,  but,  on  the  8d  of  November, 
and  again  on  the  29th  of  November  1853  respectively,  ac- 
tions were  brought  in  the  Lord  Mayor's  Court  by  Dresser 
against   the  Appellants,    and   fresh    attachments    issued 
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tbereon^  which  were  still  depending  ot  the  date  of  this         iS69. 
appeal.  Hoare 

On  the  26th  October ^  Dresser  wrote  to  Hoare  &  Co.  a      Dreker. 
ktter,  giving  his  account  of  the  interview  of  the  24th,  with 
which  Hoare  &  Co.  did  not  at  all  agree,  and  it  formed  the 
subject  of  contradictory  affidavits  in  the  Court  of  Chancery. 

Upon  application  being  made  to  Dresser  for  the  purpose 
after  the  commencement  of  the  dispute,  he  furnished  Hoare 
&  Co.  with  a  copy  of  Norrbom*s  letter  to  hira,  the  original 
of  which  had  been  handed  by  them  to  him  on  the 
24th  (a). 

(a)  That  letter* was  in  the  following  terms  : — 
Messrs.  Henry  Dresser  &  Co.,  London. 

Hemosandy  6th  October  1853. 
^  Referring  to  my  respects  of  the  29th  alt.,  I  have  herewith 
the  pleasure  of  handing  you  invoices  of  timber  and  deals, 
Per  Verene^       Capt.  F.  N.  Jacobson        -    879  17    3 
„     Christiane,C&^t.G.Kjerulf.  -    732    6  11 

„    Solide,        Capt.  a  PraAm  -    401    9    7 


"  For  which  I  request  to  be  credited  with   £.2,013  13    9 

^  When  from  this  are  deducted 
Mr.  A.  W.  Frestadiusy  of  Stock- 
Mn,  drafts  of  13th  September 
3  "U  on  my  account  -        -        -  600    0    0 

^  Do.  do         4th  October  200    0    0 

<<  20  days  interest  on  500 /.     -      1  12    0 

701  12    0 


Remains    -    -    £.1,312    1    9 

for  which  amount  I  have  to  day  taken  the  liberty  to  paas  my 
draft  at  3  */«  on  you  of  MessieurB  Hoare^  BuxUm^  and  Company, 
ind  request  you  will  duly  protect  this  draft  for  1,312/.  1  «•  OJ., 
whereby  this  tranaaetion  is  balanced  to  a  point. 

**  Captain  Neilson  with  the  brig  Ingdorg  Anna  will  not  be 
kided  until  next  week,  when  I  shall  wait  upon  you  with  ship- 
ping documents,  and  calculate  then  agaimfc  this  cargo  the  five  hun- 
dred pounds  drawn  on  the  9th  August  through  Mr.  Frestadius. 
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1869.  Upon  receipt  of  Dresser^s  letter  of  the  2fith  October 

HoARB  1853^  Hoare  Sc  Co.  instructed  their  solicitors  to  write  to 
DuraBEB.  ^^^f  requesting  that  the  bills  of  lading  and  other  docu- 
ments delivered  and  lent  to  him  should  be  returned,  upon 
his  acceptance  being  cancelled.  This  was  done  on  the 
28th  October^  on  which  the  state  of  things  then  existing 
was  succinctly  explained. 

In  answer  to  the  solicitor's  letter.  Dresser^  on  29th 
October f  wrote,  saying : 

"In  accepting  the  draft  for  1,312/.  1«.  9rf.,  we  have 
already  done  all  that  Mr.  Norrbom  requires  in  his  advice 
to  us,  and  much  more  than  he  was  entitled  to  require  either 
by  himsel  for  his  agents.  Under  these  circumstance:^,  we 
must  decline  to  return  the  shipping  documents,  which  are 
our  property." 

On  the  31st  October  and  4th  November y  the  remaining 
two  bills  of  exchange  mentioned  in  the  letter  of  Fra- 
tadius  of  the  14th  October  1853,  namely,  one  bill  for 
220/.  in  favour  of  5,  A.  Edman,  another  bill  for  100/.  in 
favour  of  W.  and  Z.  Robinson  were  respectively  left  at 
Hoare  &  Co.*s  counting-house  for  acceptance  in  the  usual 

''  The  cargo  ordered  for  Gloucester  is  still  left  here,  and  shall 
be  shipped,  should  I  succeed  in  taking  up  a  vessel,  of  which  all 
hopes  are  not  over  yet ;  but  whether  I  succeed  in  getting  a  ship 
for  this  cargo  or  not,  I  request  yon  will  give  me  an  admission 
that  all  cargoes  ordered  have  been  delivered  with  the  exception 
of  that  per  Ingeborg  Anna  for  lAttlehampUm,  and  of  which  you 
will  shortly  receive  the  bill  of  lading.  All  the  cargoes  are 
remarkably  good,  and  I  have  been  offered  by  an  English  agent 
who  saw  them  during  the  loading,  33 «.  per  load  timber,  and 
7  /.  standard  deals,  if  I  could  have  sold  them. 

(Signed)       Jbk,  Norrbom. 

**  P,S. — After  having  written  the  above,  and  just  as  the  mail 
is  going  to  depart,  Captain  Prahm  is  come,  and  has  taken  40  L 
in  advance  on  his  freight,  which  I  will  charge  in  my  next,  when 
the  bill  of  lading  per  Ingeborg  Anna  is  sent  in." 
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way,  and  were  accepted  by  them  in  pursuance  of  their 
promise  contained  in  their  letter  to  Frestadius  of  the  24th 
o{  October  1863. 

The  three  bills  of  980/.,  220  Z.,  and  100/.  were  duly 
paid  by  Hoare  &  Co. 

On  the  9th  November  1853,  the  Appellants  commenced 
an  action  in  the  Exchequer  against  Dresser  to  recover 
the  shipping  documents  detained  by  him.  The  bill  for 
1,312/.  \s.  9d.  was  paid  by  Dresser  when  due. 

On  19th  December  1853,  Dresser  filed  his  bill  against 
the  Appellants,  and  Johann  Norrbom  (which  bill  was  after- 
wards amended  and  re-amended),  and  after  alleging  the 
circumstances,  prayed  for  an  account  of  the  dealings  be- 
tween himself  and  Norrbom j  and  that  a  perpetual  injunction 
might  be  granted  restraining  the  Appellants  from  prose- 
cuting the  action  against  Dresser ^  with  reference  to  the 
cargoes  or  bills  of  lading,  or  otherwise  in  respect  of  the 
matter  aforesaid,  from  parting  with  or  negociating  or  other- 
wise dealing  with  the  bill  for  1,312/.  Is.  9d,,  and  that  they 
might  be  held  liable  for  the  amount  of  the  said  bill,  and 
decreed  to  pay  the  same  to  Dresser^  with  interest  thereon, 
towards  making  up  the  balance  due  to  him  on  the  account, 
>nd  that  they  might  be  ordered  to  pay  the  said  sum  into 
Court,  to  await  the  result  of  the  account,  and  for  further  relief. 

On  23d  December  1853,  Vice-Chancellor  Kindersley 
granted  the  injunction  to  prevent  the  Appellants  from  pro- 
ceeding with  the  action,  but  refused  it  as  to  their  negoci- 
ating the  biU. 

Dresser  entered  an  appearance  for  Norrbom ,  who  was 
<wit  of  the  jurisdiction. 

The  cause  came  on  to  be  heard  before  Vice-Chan- 
c^Uor  Kindersley  on  5th  July  1855,  when  his  Honor  made 
ft  decree,  by  which  it  was  ordered  that  an  account  should 
1^ taken;  that  the  injunction  of  the  2dd  December  1853 


1850. 


UOARB 
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1859.  should  be  continued ;  that  jEToareSi  Co.,  the  Defendants^  were 
HoABB  entitled  out  of  the  proceeds  of  the  bill  for  1,312  £»  Is.  9d. 
Dbbmibb.  ^  repay  themselves  the  advances  made  by  them  in  re- 
spect of  the  three  bills  for  980 /.,  220 /.,  and  100/.;  that 
Dresser  should  pay  the  costs,  including  the  costs  of  the 
injunction  awarded  by  the  order  dated  23d  December 
1853,  but  without  prejudice  to  the  right  of  Dresser  to  be 
reimbursed  by  Norrbom.  And  farther  directions  were 
reserved. 

Upon  appeal  to  the  Lords  Justices,  they,  on  31st  Janu^ 
artfy  made  an  order  to  vary  the  decree  of  the  Vice^Chan-- 
ccUoTj  and  to  **  declare  that  Dresser  is  entitled  to  be  paic 
in  the  first  place,  out  of  the  proceeds  of  the  cargoes  of  tii 
ber  consigned  by  the  vessels  Verene  and   Christiane  i^^JIi 
sums  of  money  advanced,  &c«  by  him  in  respect  of  tt^« 
three  several  parcels  of  timber  contracted  to  be  deliver^^</ 
at  the  ports  oS  London,  Bristol,  and  6/ot£ce«^er  respectively, 
and  also  his  commission  for  them,  and  his  notarial  charges 
in  respect  of  the  bill  of  exchange  for  1,312/.  If.  9d.;  and 
that  in  case  the  said  proceeds  shall,  upon  taking  the  accouo^ 
be  found  deficient,  the  Defendants,  Richard  Hoare  k  Go^ 
are  liable  to  make  good  to  the  Plaintiff  such  deficiency,  to 
the  extent  of  the  sum  of  1,312  /.  Is.  9  c/."    And  an  account 
was  directed  between  Dresser  and   Norrbam  (which  the 
Defendants  were  to  be  at  liberty  to  attend) ;  and  the  in- 
junction awarded  by  the   order  of  23d  December  1858, 
was  continued.     The  sum  found  due  to    Dresser  was 
1,254/.  Ss.ld. 

Sir  R.  Bethell  and  Mr.  Druce  for  the  Appellants 

It  may  be  admitted  that  there  was  a  general  contract 
Norrbom  to  consign  to  Dresser  two  loads  of  timber,  i 
that  the    bills   accepted   by   Dresser   were  drawn 
accepted  in  respect  of  the  timber  so  promised ;  but 
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giTes  him  no  right  as  against  Iloare  &  Co.  to  retain  the 
bills  of  lading  of  this  particular  timber;  for  any  timber 
would  have  answered  that  general  contract,  while  here 
specific  ship  loads  of  timber  were  given  over  to  Hoare  Sc 
Co.  in  virtHe  of  the  bills  of  lading  which  were  transmitted 
to  them.  He  puts  his  right  on  the  antecedent  letters  of 
Harrbem  to  him.  They  are  insufficient  for  that  purpose, 
since  they  only  amount  to  a  promise  to  send  timber,  which 
promifie  might  be  complied  with  by  sending  any  timber. 
It  is  only  when  there  has  been  a  specific  appropriation  of 
property,  that  a  claim  such  as  that  which  Dresser  sets  up 
can  be  admitted,  fVait  v.  Baker  (J).  [Lord  Wensleydale  r 
The  appropriation  there  was  by  a  bill  of  lading].  No 
partieabr  timber  was  here  specifically  appropriated  to 
Drmer.  Suppose  after  the  letter  to  Dresser,  Norrhom 
bad  sent  over  four  cargoes  in  four  dtfierent  ships,  any  two 
of  which  would  have  been  sufficient  for  fulfilling  the  pro- 
nuse  he  had  made  to  Dresser ;  which  of  the  four  could 
•Oreitcr  have  claimed  as  his  ?  None ;  he  must  have  asked 
far  a  specific  appropriation  of  two ;  he  could  not  have 
taken  them  as  of  his  own  right.  [The  Lord  Chancellor : 
Do  not  the  letters  of  the  30th  June,  and  24th  August  1 853^ 
unoont  to  an  appropriation?]  They  do  not.  Norrbom 
W  at  that  time  an  intention  to  send  these  cargoes  to 
DresteTy  but  these  letters  were  not  so  expressed  as  to  be 
binding  on  him  for  that  purpose.  In  Wait  v.  Baker,  the 
ttmes  of  the  ships  and  cargoes  were  mentioned,  but  that 
VIS  not  held  to  be  an  appropriation  of  them.  The  mere 
acceptance  of  a  draft  on  the  &ith  that  such  an  intention 
^  be  carried  into  effect  win  not  convert  that  intention 
into  an  ^propriation. 

The  dreumstances  here  do  not  establish  that  Hoare  Sc 
Co.  hid  any  notice  of  the  claim  of  Dreiser  as  against  the 
^unher  which  had  been  forwarded  to  them.     Even  Dresser'^ 

{h)  2£xch.Rep.  1. 
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representation  of  the  conversation  with  Hoare\  clerk  doe! 
not  amount  to  a  notice  of  a  claim  of  right ;  but  had  it 
done  so,  there  is  no  ground  for  saying  that  it  was  binding 
upon  Hoare  &  Co.  Nor  was  it  at  all  compatible  with  the 
letter  which,  on  the  same  day,  was  sent  by  Dresser  himsell 
to  Hoare  &  Co.  for  the  purpose  of  getting  possession  of  tlie 
bills  of  lading.  That  letter  is  binding  on  him  to  accept 
the  bill  for  1,312  /.  1  5.  9  d.j  or  to  return  the  bills  of  lading, 
and  thus,  by  one  mode  or  the  other,  to  give  to  the  Appel- 
lants the  means  of  covering  their  acceptances  made  in 
favour  of  Norrhom.  Dresner  made  an  unconditional  ac- 
ceptance of  the  bill,  and  sent  it  to  Hoare  &  Co.,  who 
from  that  time  were  entitled  to  believe  that  they  had  a  full 
right  to  deal  with  it,  for  they  were  not  the  mere  agents  ol 
Norrbom,  but  principals  in  the  transaction. 

But  though  no  legal  right  to  these  cargoes  existed  in 
Dresser y  such  a  right  did  exist  in  Hoare  k  Co.     Theii 
agent,  Kleman,  had  given  Norrboni's  agent,  Frestadius,ih 
assurance  that  the  bills  would  be  accepted  by  them,  an 
that  assurance  was  binding  on  them,  and  was  equivalei 
to  an  acceptance,  and  on  that  assurance  the  cargoes  we 
consigned  to  them. 

There  is  one  other  objection,  and  that  affects  the  juj 
diction  of  the  Court  in  this  case.     The  whole  foundaf 
for  the  proceeding  here  is  an  account  which  is  asked  tc 
taken  against  a  man  in  Siveden,  and  the  decree  treating 
account  as  unfavourable  to  him  makes  it  the  found) 
for  giving  to  Dresser  a  remedy  against  Hoare  &  Co. 


The  Solicitor-  General  (Sir  H,  Cairns)  and  Mr.  Let 
Sims  Williams  was  with  them),  forthe  Respor 

The  questions  here  are  three:   First,  whether  as  be 
Norrbom  and  Dresser  there  was,  in  equity,  a  right  < 
part  of  Dresser  to  require  that  the  particular  cargoe 
tioned  in  JVorrbofns  letters  should   be  s(  nt  to  him 
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condly,  whether  Hoare  &  Co.,  having  been  originally  the 
^ents,  and  nothing  more,  of  Norrbom,  acquired  a  higher 
tide  to  the  timber  by  reason  of  the  engagements  which 
they  came  under  in  respect  of  these  cargoes?  Third, 
\vhether  at  the  time  Hoare  8c  Co.  came  under  these  en- 
gagements, they  had  notice  of  the  rights  of  Dresser  as 
J^inst  Norrbom  with  respect  to  the  equity  already  men- 
tioned ? 

This  case  differs  from  one  of  legal  title  to  goods  in 
trover.  Wiut  v.  Bakery  therefore,  does  not  apply.  It  is 
not  necessary  here  to  show  that  the  property  has  actually 
passed ;  it  is  sufficient  if  there  is  a  valuable  considera- 
tion for  a  contract  which  is  to  be  executed  at  a  future 
time,  as,  for  instance,  to  pay  over  the  proceeds  of  a 
whaling  voyage.  In  such  a  case  the  right  of  the  person 
thus  created  in  equity  will  be  binding  on  every  other 
person  who  has  knowledge  of  it,  Langton  v.  Horton  (c). 
In  that  case,  where  a  previous  mortgage  of  the  ex- 
pected cargo  of  a  whale  ship  was  held  valid  as  against 
&  subsequent  judgment  creditor,  the  Vice- Chancellor  said, 
"  1  will  suppose  the  case  of  the  owner  of  a  ship  which 
is  going  out  in  ballast  proposing  to  borrow  of  another 
person  the  sum  of  500  Z.  to  pay  the  crew  and  furnish 
ui  outfit,  and  agreeing  that  in  consideration  of  the  loan 
the  homeward  cargo  should  be  consigned  to  the  party 
5id?ancing  the  money.  It  cannot  reasonably  be  denied 
that  the  party  advancing  the  money  was,  as  against  the 
owner,  entitled  to  claim  the  homeward  cargo.  And  if  a 
P^  may  contract  for  the  assignment  of  a  homeward 
cwgo,  I  cannot  see  why  he  may  not  contract  with  the 
owner  of  a  ship  engaged  in  the  South  Sea  fishery,  that  the 
froit  of  the  voyage,  the  whales  taken  or  the  oil  obtained, 
be  his  security  for  the  amount  of  his  advance." 

Suppose  A.y  with  the  knowledge  of  B.,  has  a  granary 

(c)  1  Hare,  549. 
u  2 
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18.59.         full  of  corn,  and  contracts  with  B,  to  put  500  tons  of  thiV 
HoABB        corn  on  board  ship,  and  to  give  him  the  bill  of  lading  for 
J.  ^'  it;  and  suppose  il.,  by  mistake  or  otherwise,  sends  the 

bill  of  lading  to  another  man,  and  does  not  put  the  com  on 
board,  B,  cannot  maintain  trover  for  tlie  com,  because  no 
particular  portion  of  the  com  in  the  granary  was  men- 
tioned ;  but  he  has  a  remedy  in  equity  for  non-performance 
of  the  contract.  So  it  is  sufficient  here  for  Dresser  to 
show  that  he  was  informed  that  there  were  carsroes  of  Um- 
ber  ready  to  be  put  on  board  to  be  sent  to  him,  and  that 
he  accepted  bills  as  against  these  cargoes.  That  amounted 
to  an  appropriation  to  him  of  these  cargoes.  [Lord  Weni- 
Uydale :  But  suppose  the  agreement  you  mention  is  not  to 
ship  the  com  in  the  granary,  but  corn  which  he  has  after- 
wards to  purchase  for  that  purpose  from  other  persons,  and^ 
so  non  constat  de  corpore\  That  does  not  make  any  differ- 
ence. When  A,  makes  the  purchase,  equity  says  that  he 
does  so  in  fulfilment  of  the  contract,  and  therefore  in 
Wellesley  v.  Wellesley  {d\  it  was  held  that  there  having 
been  a  covenant  to  secure,  before  a  certain  day,  an  annuity 
by  a  charge  on  the  freehold  estates  of  the  covenantor,  a  hen 
in  favour  of  the  covenantee  was  held  to  have  been  created 
upon  any  land  to  which  the  covenantor  became  entitled 
between  the  date  of  the  covenant  and  the  day  limited  for 
its  performance.  The  Court  fixed  the  equity  on  the  land. 
On  this  point  that  case  has  never  been  doubted.  So  in 
Bum  V.  Carvalho  (e),  a  promise  by  A.  that  he  would  direct 
his  agent  B.  at  a  foreign  port  to  deliver  goods  to  the  agent 
of  C  at  that  port,  and  a  delivery  by  B.  in  consequence, 
were  held  valid  as  against  the  assignees  of  A.^  though 
the  commission  was  issued  before  the  letter  of  direction 
reached  B.  [Lord  Wemleydale:  We  had  held  in  the 
King's  Bench  {/),  that  there  was  no  legal  or  equitable 

(d)  4  Myl.  &  Cr.  661.  (/)  4  Bam.  &  Ad.  382.  1  Ad. 

(e)  Id  690.  &  £1. 883. 
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assignment  of  these  goods ;  but  Lord  Cottenham  said,  that 
though  we  were  right  at  law,  we  were  wrong  in  equity]. 
The  want  of  the  obligatio  certi  corporis  would  prevent  the 
property  passing  at  law,  but  in  equity  it  would  not  affect 
the  right  of  Dresser  as  against  Norrbom,  or  as  against  any- 
body who  claimed  under  him,  and  had  notice  of  the  real 
state  of  things.  What  was  done  here  amounts  to  an  equi- 
table assignment,  and  the  doctrine  of  specific  performance 
applies.  If  the  owner  of  a  West  India  estate  contracts  to 
send  sugar  in  repayment  of  advances,  the  contractor  may 
not  be  able  to  maintain  trover  for  the  sugar,  which,  of 
course,  is  unascertained,  but  he  can  maintain  a  bill  for 
specific  performance.  Lumley  v.  Wagner  (g)  went  on  that 
principle.  In  that  case  Lord  St.  Leonards  thus  expresses 
himself  (A):  ^'Wherever  the  Court  has  not  proper  juris- 
diction to  enforce  specific  performance,  it  operates  to  bind 
men's  consciences,  so  far  as  they  can  be  bound,  to  a  true 
and  literal  performance  of  their  agreements,  and  it  will  not 
soifer  them  to  depart  from  their  contracts  at  their  pleasure, 
leaving  the  party  with  whom  they  have  contracted  to  the 
mere  chance  of  any  damages  which  a  jury  may  give :" 
and  though  the  Court  there  could  not  possibly  enforce  per- 
formance of  the  contract  to  sing  at  the  PlaintifTs  theatre, 
it  exercii«ed  its  power  to  prevent  the  violation  of  one  stipu- 
latioQ  in  the  contract,  which  was,  not  to  sing  elsewhere. 

It  is  clear  that  here  there  was  ample  consideration  for 
the  promise  made  to  Dresser  [the  facts  were  stated,  and 
tfgued  on].  Hoare  Sc  Co.  were  only  agents  for  Norrhomj 
uid  could  not,  and  did  not  at  any  time,  acquire  a  better 
tide  than  Dresser,  Kkmans  letter  did  not  amount  to  an 
acceptance  of  the  bills. 


Hoars 

V, 

Dri^sser. 


(g)  1  De  G.  Mac.  &  Gord. 
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Tlien  as  to  the  question  of  notice.  I'he  convei 
with  the  clerk  shows  that  Hoare  &  Co.  had  distinct 
of  Dres8er*8  claim.  The  rule  in  equity  only  require 
a  knowledge  as  will  put  a  man  on  inquiry.  Fane  v, 
finrd  (i) ;  Smith  v.  Low  {k) ;  and  notice  to  a  serv 
sufScienty  Maddox  v.  Maddox  (/).  The  evidence 
shows  that  Hoare  k  Co.'s  clerk  was  fully  informed 
real  state  of  the  facts ;  and  even  the  exclamation  of  Dr 
clerk  proves  that  Dresser  deemed  his  claim  to  h 
answerable,  and  not  to  be  one  which  he  had  the 
intention  to  relinquish.  There  was,  therefore, 
notice. 


Sir  R.  Bel/iell,  in  reply  : 

There  can  be  no  doubt,  on  the  facts  of  this  cast 
Hoare  &  Co.  could,  in  an  action  of  trover,  have  recc 
possession  of  the  bills  of  lading,  for  they  had  been 
dulently  obtained  by  Dresser,  who  had  consequent 
right  to  retain  them.  As  to  notice,  the  principle  is  c 
explained  by  Lord  Lyndhurst  in  Jones  v.  Smith 
"  I  do  not  think  that  the  present  case  goes  b( 
this,  that  a  prudent,  cautious,  and  wary  person  woul 
quire  farther.  The  want  of  that  prudence,  caution 
wariness,  is  not  sufficient,  according  to  the  decision 
principles  which  have  hitherto  been  acted  on  to  affec 
party  with  notice." 

The  Lord  Chancellor  (Lord  Chelmsford),  after 
stating  the  facts,  said : 

Upon  these  facts  the  first  question  which  was  ar 
at  your  Lordships'  bar,  was,  whether  there  was  an  a] 


(i)  Gilb.  Eq.  Rep.  7,  8. 
[k)  1  Atk.  490.    See  MonU- 
fwre  V.  JJroume,  ante  p.  241. 


(/)  1  Ves.61. 

(w)  1  Phill.  244,  257. 
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priation  of  the  specif  cargoes  of  the    Verene  and   the         ib^jQ. 
tShfistiana  by  Narrbom  to  Dresser.     If  this  question  had        Hoars 
axisen  at  law,  the  case  of  Wait  v.  Baker  (n)  would  have  *• 

appeared   to   me   a  decisive  authority  that  no   property 
passed  in  these  cargoes  to  Dresser ,  so  as  to  enable  him  to 
maintain  an  action  for  them.     But  the  question  in  equity 
is  not  whether  tiie  property  in  the  cargoes  actually  passed 
to  Dresser^  so  as  to  give  him  a  legal  right,  but  whether 
there  was  not  a  contract  for  timber  which,  though  general 
at  first,  was,  by  the  subsequent  transactions  between  the 
parties,  rendered  specific,  so  as  to  enable  Dresser  to  assert 
an  equitable  title  to  it  ?     I  entertain  no  doubt  that,  al- 
though at  the  time  of  the  acceptance  of  the  bill  of  exchange 
for  500  /.  no  timber  had  been  specifically  appropriated  as 
the  cargoes  to  be  sent  to   Dresser^  yet  that  when   the 
Verene  and  Christiana  were  laden  with  timber  expressly 
for  the  purpose  of  satisfying  the  contracts  which  had  been 
entered  into  on  accoimt  of  Nonbom  for  the  supply  of  the 
exact  quantities  shipped  for  Bristol  and  for  London,  Dresser 
had  an  equitable  title  to  the  property  in  these  cargoes, 
^hich  he  could  enforce  against  Norriwm,  or  against  any 
other  person  claiming  from  Norrboniy  with  no  better  title 
than  he  possessed. 

The  next  question  is,  whether  Hoare  Sc  Co.  were  merely 
Ae  agents  of  Norrboniy  or  whether  they  acquired  any 
rights  independently  of  Norrboniy  which  were  available 
^inst  Dresser?  Hoare,  Burjton  &  Co.  were  strangers 
to  Norrbomy  and,  as  far  as  appears,  to  Dresser,  until  this 
transaction.  Their  part  in  it  commenced  with  a  letter 
^Vi  Frestadius  to  them,  of  the  date  of  the  14th  October 
1853,  by  which  he  advised  them,  that,  according  to  the 
^**der  of  Aorrbom,  he  had  drawn  upon  them  for  1,300/., 

(?i)  2Exoh.  R?p.  1. 
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in  three  bills  of  100/.,  220 /.,  and  980 1.,  at  ninety  days' 
date,  and  stating,  that ''  advice  letter  of  these  drafts  had 
been  forwarded  to  Mr.  Klemarij  who  had  promised  to  for- 
ward it  to  them,  and  to  write  thereabouts."  Kleman  did 
write  a  letter  to  Hoare  k  Co.,  on  the  17th  October  1853, 
which  they  received  on  the  24th  October ^  enclosing  a  letter 
from  fiorrbom,  with  documents  of  shipments  on  account 
of  Henry  Dresser ^  and  a  draft  on  him  for  1,312  iL  1  s.  9  <f., 
against  which  Frestadiu^  had  been  authorised  to  draw  at 
ninety  days*  date,  for  1,300/.,  K/e/Tian  adding,  "know- 
ing Dresser  &  Co.  to  be  very  good,  I  have  not  hesitated 
to  assure  Mr.  Frestadius  that  you  will  promptly  honour 
his  draft  to  Mr.  NorrbonCs  debit" 

It  was  contended  by  the  counsel  for  the  Appellants,  that 
this  assurance  by  Kleman^  the  agent  of  Hoare  &  Co.,  was 
an  engagement  for  them  which  amounted  to  an  acceptance 
of  these  bills.  But,  admitting  the  statement  in  the  letter 
to  be  evidence  of  the  fact,  I  do  not  think  that  what  passed 
between  Klemon  and  Frestadius  can  be  considered  as 
equivalent  to  an  acceptance  of  the  bills,  or  that  any  Ua- 
bility  was  imposed  upon  Hoare  &  Co.  at  this  period. 

The  bills  ofladingof  the  cargoes  of  the  Verene  and  the 
Christiana  having  been  sent  by  Norrbom  to  Hoare  &  Co.  in 
the  letter  of  the  6th  October  1853,  forwarded  by  Kleman^  it 
becomes  necessary  to  consider  in  what  character  Hoare  k 
Co.  received  those  documents.  The  Kespondents  say,  that 
they  were  the  agents  of  Norrbom  in  the  transaction ;  and 
their  attornies  state,  in  a  letter  written  to  Dresser^  that 
"  they  were  acting  in  the  matter  merely  as  the  agents  of 
Norrbom.'*  This,  in  a  certain  sense,  was  true ;  they  were 
the  agents  of  Norrbom  to  obtain  the  acceptance  of  the  bill 
for  1,312  /.  1  &  9  d.,  and  the  acknowledgment  by  Dresser  o{ 
the  correctness  of  the  account  current  and  of  the  delivery 
of  the  cargoes  of  wood,  and  then  to  deliver  the  bills  of 


CASES  IN  THE  HOUSE  OF  LORDS. 


313 


la.ciing  to  Dresser.     But  Hoare  k   Co.  were  something 
Ddcre  than  agents,  and  had  an  interest  of  their  own  in  the 
tr^saction,  independently  of  Norrhom.    The  bills  of  lading 
d  the  unaccepted  bills  of  exchange  were  sent  to  Hoaie 
Co.,  that  they  might  have  in  their  hands  a  security  for 
e  acceptance  for  1,300/.,  which  they  were,  at  the  same 
t-iine,  requested  to  give.     If  Dresser  accepted  the  bill  for 
1  ,312  Z.  1 «.  9  rf.,  Hoare  8c  Co.  would  be  able  to  pay  them- 
selves out  of  that  bill.     If  Dresner  refused  to  accept  the 
l>ill,  then  Hoare  &  Co.  would  have  the  bills  of  lading  of 
tlie  cargoes  for  their  indemnity. 

It  is  quite  clear,  therefore,  that  Hoare  &  Co.  had  an  in* 

terest  beyond  their  character  of  agents  for  Norrbom.     Did 

they,  then,  incur  liabilities  before  they  had  any  notice  of 

Drewfr's  rights  as  against  Norrhom  ?    Hoare  &  Co.,  upon 

the  receipt  of  the  letter  from  Norrbom^  sent  Mattofij  tlieir 

clerk,  to  Dresser  with  the  letter  from  Norrbom  to  them,  and 

also  with  the  draft  for  1,312/.  Is,  9d.     Matton,  in  his 

affidavit,  says,  that  he  translated  to  Dresser  such  parts  of 

the  letter  of  Norrbom  as  related  to  the  instructions  given 

hy  Norrbom  to  Hoare  8c  Co.,  with  reference  to  giving  up 

the  shipping  documents   upon   his   complying  with   the 

conditions  imposed  by  the  letter  of  Norrbom ;  that  Dresser 

appeared  unwilling  to  accept  the   draft  drawn  upon  his 

firm  upon  the   terms   stipulated   in  Norrbom^  letter  to 

Boart  k  Co.,  but  said  he  should  not  give  a  positive  an- 

^^er  until  he  had  examined  the  documents ;  that  Mat  ton 

*en put  the  bill  for  1,312 1.  Is.  9 d.  in  the  box,  for  "  Bills 

'Or  acceptance,"  in  Dresser* s  counting-house,  and  said  he 

^ould  write  in  a  formal  manner,  repeating  the  conditions 

Contained  in  Norrbom's  letter,  and  this  he  did  as  soon  as 

^^  returned  home.     Dresser  and  his  clerk,  JUatton,  in  their 

affidavits,  say,  that  Dresser  stated  to  JUatton,  that  the 

proceeding  was  a  strange  one,  as  the  cargoes  were  already 
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his,  and  that  he  had  made  advances  to  Norrhom  in  respect 
of  them,  and  that  the  proceeding  on  Norrborna  part  was 
a  regular  swindle. 

I  do  not  think  that  these  expressions  of  Dresser  &  were 
a  sufficient  notice  to  Hoare  Sc  Co.  of  his  rights  in  the  bills 
of  lading.  But,  if  they  might  be  so  considered,  had  no- 
thing else  occurred,  the  subsequent  conduct  of  Dresser 
must  have  led  Hoare  &  Co.  to  believe  that  they  were  not 
insisted  upon  prior  to  their  undertaking  a  liability  upon 
the  bills  of  exchange  sent  to  them  for  acceptance.  It  is 
to  be  observed,  that  Dressvr,  in  an  affidavit  which  was 
made  after  the  Appellant's  answer,  says,  "  that  being  taken 
by  surprise  at  finding  that  the  bills  of  lading  had  been 
sent  to  the  firm  of  Hoare  &  Co.,  with  instructions  not  to 
give  up  the  same  to  him  except  upon  the  terms  of  his 
accepting  a  bill  for  1  312  /.  1 «.  9  d.,  he  declined  at  thai 
time  to  give  his  acceptance,  and  that  the  clerk  of  Hoare  k 
Co.  left  the  letter,  account  current,  and  bill  with  him,  and 
went  away."  I  think  tliere  is  no  doubt  that  Dresser  learnt, 
in  the  interview  with  Muttony  the  conditions  upon  the 
compliance  upon  which  alone  the  bills  of  lading  would  be 
delivered  up  to  him,  and  that,  acting  under  the  advice  of 
his  solicitor,  he  resorted  to  a  contrivance  to  obtain  tha 
bills  of  lading  without  complying  with  these  conditions, 
lie   accordingly  wrote    the  letter   of  the    24th    October- 

0 

18.33,  asking  for  the  loan  of  the  bills  of  lading,  charters.  ^ 
and  specifications,  assigning  as  a  reason  for  the  reques" 
that   he   could    not  examine   the   invoices  without  th< 
documents,   and    promising  to  return  them  if,   from 
cause,  he  did  not  accept  the  bill  for  1,312  /.  1  ^ .  9d. 

It  is  to  be  observed  that  Hoare  &  Co.  must  have  be-^en 
prepared  for  this  application,  as  Matt  on  must  have  tczz^icl 
them  that  Dresser  had  said  he  could  not  give  a  posiL"?  ve 
answer  us  to  accepting  the  draft  until  he  hud  exaniiir^frf 
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the  documents.    The. documents,  however,  were  sent  by 
Hoart  &  Co.,  but  whether  at  the  time  Dresser  received 
them,  the  letter  from  Hoare  &  Co.,  containing  the  condi- 
tions upon  which  they  were  to  be  delivered,  had  reached 
him,  may  be  doubtful.     This,  however,  appears  to  me  to 
be  immaterial.     Dresser^  in  the  postscript  to  his  letter  of 
the  25th  October  1853,  says,  "  Your  letter  of  yesterday 
was  not  received  until  after  the  documents  were  handed  to 
us,  and  we  were  not  then  aware  of  any  stipulations."     He 
denies,  therefore,  the  statement  of  Matton,  that,  at  the 
interview  with  him  on  the  24th  October^  Matton  read  that 
part  of  Norrbom's  letter  which  related  to  the  instructions 
to  Hoare  &  Co.  as  to  the  conditions  upon  which  the  bills 
of  lading  were  to  be  handed  over.     But,  at  all  events,  upon 
the  receipt  of  tlie  letter  from  Hoare  &  Co.,  Dresser  was 
distinctly  informed  of  the  terms  upon  which  alone,  accord- 
ing to  their  instructions,  he  could  entitle  himself  to  the 
documents.     He  had  them  in  his  possession,  having  ob- 
tained them  by  a  stratagem,  and  he  allows  the  whole  of 
the  24th  October  to  pass  away  without  intimating  to  Hoare 
&  Co.  that  the  conditions  sought  to  be  imposed  were  such 
as  he  was  not  bound  to  perform. 

It  is  admitted  that  by  the  letter  of  the  24th  October 
1853,  to  FrestadiuSf  which  was  posted  on  the  evening  of 
that  day,  Hoare  &  Co.  had  become  liable  as  acceptors  of 
the  bills  for  1,300  /. :  they  were,  therefore,  in  this  position ; 
dresser,  in  the  interview  with  Matton^  had  not  absolutely 
refused  to  accept  the  bill  for  1,312  Z.  1  5.  9  d. ;  "  he  had 
Dierely  declined  at  thxit  time  to  give  his  acceptance,"  and 
^d  he  should  "  not  give  a  positive  answer  until  he  had 
examined  the  documents."  The  documents  were  sent  at 
'^  request  to  enable  him  to  examine  the  invoices  with 
^ena.  He  is  informed,  while  the  documents  are  in  his 
P^^ssession  under  a  promise  to  return  them  if  he  does  not 
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1859.        accept  the  bills,  of  all  the  conditions  which  he  must  per> 
HojLRE        form  before  he  can  be  entitled  to  them.     He  makes 
Dr^er.      objection  to  these  conditions  until  after  Hoare  &  Co.  h 
come  under  engagements  upon  the  faith  of  the  securi 
which  Norrbom  had  sent  to  provide  against  them.    Hoc^^ 
&  Co.  had  a  right  to  consider  that  they  were  sure  to  h^^^ 
either   the  bill  for   1,312/.    Is,    9rf.    returned   to  the^ 
accepted  by  Dtessery  or  the  shipping  documents  delivered 
back  upon  Dresser's  refusal  to  accept  the  bill,  and  in  either 
event  that  they  might  with  perfect  security  accept  the 
drafts  drawn  upon  them  by  Frestadiits,  and  they  accepted 
them  accordingly.  When  therefore  the  bill  for  1,312/.  ls,9i 
was  sent  to  them  on  the  following  day  accepted  by  DrmeTf 
without  a  single  word  of  explanation,  and  after  they  had 
actually  accepted  one  of  the  bills  drawn  upon  them  ftr 
080/.,  Hoare  &  Co.  had  a  right  to  retain  that  bill  for 
J  ,3 12  /.  1 5.  9  e/.,  to  secure  themselves  against  the  liabilities 
which  they  had  incurred  under  the  circumstances  which 
have  been  thus  fully  detailed. 

It  is  unnecessary  to  pursue  the  matter  farther,  or  to  fol- 
low the  proceedings  of  Dresser  in  the  Mayor's  Court,  or  to 
examine  into  the  accuracy  of  the  representations  in  the 
correspondence  which  afterwards  took  place.  The  rights 
of  the  parties  were  determined  on  the  evening  of  the  24th 
October  1853.  At  that  time  Hoare  &  Co.  must  be  tak^ 
to  have  been  in  possession  of  the  bills  of  lading  which 
Dresser  had  improperly  obtained  from  them.  They  had 
by  indorsement  to  them  in  blank  a  legal  title  to  these  bills. 
They  had  no  notice  of  any  better  title  than  theirs  existing 
in  Dresser,  who,  having  obtained  these  bills  of  lading,  and 
given  the  acceptance  for  them,  can  have  no  equity  as 
against  Hoare  &  Co.  to  retain  the  documents,  and  to  have 
the  bill  of  exchange  restored.  And  I  am  compelled  to 
differ  with  the  opinion  entertained  by  the  Lords  Jugticc* 
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upon  this  case,  and  to  agree  in  the  view  of  it  taken  by 
Vice-ChaDcellor  Kindersley.  I  therefore  recommend  to 
your  Lordships  to  allow  the  appeal,  and  to  remit  the  cause, 
with  a  declaration  that  the  appeal  to  the  Lords  Justices 
ought  to  have  been  dismissed  with  costs,  and  also  with  a 
declaration  that  2>res5er  ought  to  refund  the  1,254/.,  with 
interest  at  four  per  cent. 


1850. 

HOARB 
V. 

Dressbr. 


Lord  Cranworth : 
Hy  Lords,  my  noble  and  learned  friend,  the  Lord  Chan- 
ctlloTf  has  gone  into  this  case  so  fully,  that,  agreeing 
entirely  as  I  do  with  him,  I  should  perhaps  feel  that  I  was 
discharging  my  duty  if  I  were  to  say  nothing  beyond  ex- 
pressing my  concurrence  with  him.  But  one  or  two  pro- 
positions have  been  started  in  the  argument,  to  which  I 
tliink  it  necessary  to  advert,  in  order  that  it  may  not  be 
supposed  that  they  were  acquiesced  in  by  this  House,  or 
tt  least  by  one  member  of  it. 

The  Solicitor' General/in  his  argument,  seemed  to  me  to 
suppose  that  if  there  had  been  a  contract  by  Norrbom 
merely  to  send  timber  to  this  country,  and  if  in  this  coun- 
try timber  of  Norrbom's  had  been  found,  that  would  in 
itself  have  been  sufficient  in  equity  to  entitle  the  Court  to 
interferey  and  stop  that  timber.     Now,  I  apprehend,  that 
iu  that  respect  there  is  no  difference  between  law  and 
«{uity.    At  law  there  must  be  a  positive  appropriation  to 
gi?e  a  legal  title  ;  that  was  established  in  Wait  v.  Baker. 
So  that  however  unjustly  a  party  may  be  acting  who  says, 
I  than  send  you  from  abroad  some  timber  by  a  particular 
diip,  if  in  truth  he  sends  it  so  as  to  make  it  the  legal  pro- 
perty of  another,  that  legal  property  must  prevail.    The 
^iflereoGe  between  law  and  equity  I  take  to  be  this  :  that 
if  diere  has  been  an  engagement  to  appropriate  a  particular 
^*^9  or  an  engagement  to  satisfy  a  contract  out  of  a  par- 
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ticular  thing,  such  as  to  appropriate  a  part  of  a  larj 
cargo,  in  either  of  those  cases  equity  will  interfere,  in  1 
one  case,  to  decree  what  in  truth  is  a  specific  perforroan* 
or  something  very  like  a  specific  performance  of  the  cc 
tract  to  appropriate  a  particular  cargo;  and,  in  the  oth 
to  give  the  purchaser  a  lien  upon  the  larger  cargo,  in  ore 
to  enable  him  to  satisfy  himself  of  the  smaller  demar 
As  if  a  merchant  here  were  to  order  from  the  Black  Sec 
cargo  of  100  quarters  of  wheat,  and  the  corresponde 
were  to  say,  "  I  have  sent  a  cai'go  containing  500  quarte 
with  directions  out  of  it  to  let  you  have  1 00  quarters 
when  the  500  quarters  arrive,  unless  there  be  some  lep 
or  equitable  right  on  the  part  of  the  holder  to  interfei 
equity  will  give  the  merchant  a  lien  upon  the  larger  carg 
just  as  it  would,  out  of  a  large  fund  of  money,  give  a  lien  < 
the  appropriationof  a  smaller  sum  to  any  person  who  wi 
equitably  entitled  to  it  But  I  apprehend  that  neither 
equity  nor  in  law  can  there  be  any  jurisdiction  to  say,  thi 
because  there  is  property  of  the  person  who  ought  to  ha^ 
fulfilled  his  contract,  therefore  you  can  make  that  proper 
available  for  the  specific  performance  of  the  engagement. 
I  have  tl)ought  it  necessary  to  say  this  much ;  but  tl: 
question  does  not  properly  arise  here,  because,  in  xi 
opinion,  if  Dresser  had  taken  the  proper  steps  upon  tl 
arrival  of  the  cargo,  and  before  any  liability  had  been  in 
curred  by  Hoare  &  Co.,  I  strongly  incline  to  think  that  hi 
had  an  equitable  right  upon  this  timber.  Looking  at  the 
letter  which  had  been  written,  and  at  the  fact  of  the  sending 
of  the  timber  which  was  sufficient  to  meet,  and  was  evi- 
dently intended  to  meet,  the  claim  of  Dresser^  I  incline 
to  think,  though  I  have  not  looked  at  it  very  minutely,  in 
consequence  of  the  subsequent  transactions  appearing  to 
me  to  render  it  unimportant,  but  I  strongly  incline  to  think 
tliat  upon  the  facts  of  the  case  Dresser  would  have  been 
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entitled  to  say  against  Hoare  k  Co.,  **  I  have  a  right  to 
have  this  timber  which  has  been  appropriated  to  nie." 
But  the  question  is,  had  he,  after  the  timber  had  arrived, 
subject,  I  will  suppose,  to  that  equitable  title  on  his  part, 
the  right  to  do  so?  1  entirely  concur  with  the  Lord 
Chancellor  that  he  had  not.  What  has  been  construed  as 
amouDting  to  notice  is  that  what  passed  in  the  counting- 
house  of  Dresser  on  the  morning  of  the  24th  of  October. 
But  when  that  is  looked  at  strictly  and  critically,  I  quite 
agree  with  an  observation  that  was  made  in  the  course  of 
the  argument,  that  mercantile  transactions  would  be  alto- 
gether unsafe  if  that  is  to  be  taken  as  notice.  Hoare  &  Co. 
sent  their  clerk  with  a  letter  which  they  had  received  from 
Norrbom,  consigning  the  timber  to  them  in  circumstances 
which  clearly  kept  them  safe,  because,  accepting  the  1,300  L 
of  bills,  they  were  sure  to  be  safe  either  with  the  1,312  Z. 
bill  or  with  the  cargo.  They  sent  their  clerk  to  Dresser^ 
desiring  him  to  read  over  to  Dresser  the  letter  stating  the 
terms  on  which  the  tender  had  been  consigned  to  them, 
and  in  compliance  with  which  they  were  to  hand  it  over  to 
him.  The  clerk  positively  stated,  and  the  affidavits  made 
on  the  other  side  do  not  dispute  it,  that  he  did  read  over 
the  whole  of  tliis  direction,  as  far  as  related  to  that  par- 
ticular part  of  the  letter.  It  is  impossible  that  Dresser 
should  not  have  known  from  that  letter  that  Hoare  &  Co. 
had  in  their  hands  a  cargo  sufficient  to  enable  them  to  meet 
whatever  liabilities  they  might  incur  if  the  1,312/.  bill 
should  not  be  accepted,  and  that  they  must  rely  therefore 
^pon  that  cargo  if  the  acceptance  should  not  be  given. 

Now,  what  is  the  notice  which  the  Respondent  alleges 
^^  given  ?  It  is  this :  upon  that  letter  being  read  over, 
Mr.  Dresser  says,  and  his  clerk  confirms  him,  "  Why,  this 
^  a  very  strange  transaction;  this  timber  is  mine,  inas- 
njuch  as  I  have  ^vanced  money  upon  it."     Dresser  him- 
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self  says  that  he  said,  *'  They  are  already  mine^  and  I 
have  advanced  money  upon  them."  The  clerk  says  that 
\vhat  he  said  was,  **  They  are  mine,  as  I  have  advanced 
money  upon  them/'  meaning  I  have  a  claim  upon  them  by 
reason  of  having  advanced  money  upon  them;  and  the 
clerk,  in  a  sort  of  slang  language,  adds,  ^'  It  is  a  regular 
swindle."  And  Dresser  says,  "  I  cannot  determine  now 
what  I  shall  do ;  I  must  have  time  to  look  into  the  docu- 
ments." Thereupon  the  clerk  of  Hoare  &  Co.  says,  "  Very 
well ;  then  I  will  put  the  bill  in  the  regular  way  into  the 
bill  box,  that  you  may  accept  it,  and  I  will  go  home  and 
send  you  a  formal  statement  of  what  the  conditions  are." 
Afterwards  the  clerk,  it  may  be  supposed,  tells  his  prin- 
cipal what  has  passed.  Now,  I  will  even  suppose  that 
notice  to  the  clerk  would  have  been  good  notice  to  the 
principal,  as  to  which  I  think  there  may  be  very  grave 
doubts ;  but  suppose  that  he  told  them  every  syllable  of 
what  had  passed  ;  what  Hoare  &  Co.  must  have  understood 
from  it  is  this,  that  Dresser  said, "  I  have  advanced  lai^ely ; 
this  timber  ought  to  have  been  sent  to  me ;  but  whether  I 
shall  accept  the  bill  or  not,  must  depend  upon  what  I  shall 
think  best  after  I  have  looked  at  the  documents,  and  made 
myself  thoroughly  master  of  the  matter." 

Within  a  few  hours  afterwards,  and  in  the  course  of  the 
same  morning,  Dresser  sends  a  letter,  asking  Hoare  &  Co.  to 
lend  him  the  documents,  that  he  may  compare  all  together, 
*'  and  I  pledge  myself  that  you  shall  either  have  the  docu- 
ments back  again,  or  the  acceptance  of  the  bill."    Of  course, 
when  Hoare  &  Co.  received  that  letter,  they  must,  as  men 
of  ordinary  familiarity  with  the  transactions  of  the  city  of 
London,  have  understood  that  by  having  the  bill  or  docu- 
ments back  again,  it  was  meant  that  they  were  to  have  either 
free  from  any  claim  that  was  to  be  set  up  upon  them  by 
Dresser,  because  it  would  have  been  perfectly  nugatory  to 
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nd  them  the  bill  accepted^  he  meaning  at  the  same  time        1859. 
or  afterwards  to  assert  that  he  had  any  title  to  that  bill :       Hoabb 
tliat  would  have  been  merely  illusory,  a  mode  of  misleading, 
instead  of  acting  fairly  and  honestly  towards  them.    And, 
I  confess,  I  am  rather  surprised  at  that  part  of  Dresser^s 
affidavit  in  which  he  says  that,  although  not  conceiving 
himself  bound  by  any  legal  obligation  to  give  such  accept- 
ance, ''yet  from  a  wish  to  act  fairly  and  honourably  to* 
wards  them,  I,  in  the  afternoon  of  the  25th  of  October  sent 
them  my  hUV    He  sent  them  his  bill,  having,  as  he  states, 
previously  conferred  with  his  legal  adviser,  and  determined 
to  institute  proceedings  that  should  set  up  an  adverse  title 
to  that  bill,  and  make  it  unavailing. 

It  appears  to  me  that  this  was  no  notice  whatever  that 
Hoare  k  Co.  were  bound  to  accept  as  such.  Dresser^B 
asking  for  the  loan  of  the  documents,  and  undertaking  to 
return  either  the  documents  or  the  bill  accepted,  was  a 
positive  assurance  that  as  far  as  they  were  concerned  no 
adverse  title  should  be  set  up  by  him  to  either  the  one  or 
the  other. 

With  regard  to  the  timber,  we  have  nothing  to  do  now  ; 
tbat  is  all  disposed  of:  the  only  question  is,  what  is  to  be- 
come of  the  bill  of  exchange.  In  point  of  fact,  the  bill  of 
exchange  has  been  abstracted  from  Hoare  &  Co.  They 
bave  come  under  liabilities  which  have  been  ascertained  to 
^  neariy  to  the  full  amount  of  the  bill,  which  they  have 
been  obliged  to  pay.  » 

I  therefore  entirely  agree  with  the  Lord  Chancellor  that 
^  coarse  to  be  pursued  is,  that  the  orders  made  by  the 
lH>rd8  Justices  should  be  reversed,  with  costs,  and  that  the 
c^  be  remitted  back  to  the  Court  of  Chancery,  with  a 
^laration  that  Mr.  Dresser  must  refund  the  1 ,254 1,  with 

ft 
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1869.  Lord  Wensleydale: 

HoARB  I  80  entirely  agree  with  my  two  noble  and  learned  friends 

DKB88BB.  ^^^  hoYe  preceded  me,  in  the  opinion  they  have  formed^ 
and  in  the  reasons  they  have  given  for  it,  that  it  might, 
perhaps,  be  entirely  unnecessary  for  me  to  trouble  your 
Lordships  with  any  observations.  But  as  the  case  is  one 
of  considerable  importance  in  a  mercantile  point  of  view, 
I  wish  to  make  a  few  remarks  upon  it.  Now  that  it  has 
been  investigated  with  the  great  care  ^vhich  it  has  received 
at  the  Bar  at  your  Lordships'  House,  and  every  argument 
brought  forward  on  both  sides,  I  confess  I  do  not  feel  the 
same  degree  of  doubt  iu  my  mind  which  seems  to  have 
influenced  the  minds  of  the  Lords  Justices.  I  own  it  seems 
to  me  a  case  upon  which  we  can  give  our  opinion  without 
any  reasonable  doubt. 

In  the  first  place  it  is  perfectly  clear  that  the  legal  title 
to  these  two  cargoes  was  vested,  by  the  delivery  of 
bill  of  lading  to  the  agent  oi  Hoare  &  Co.,  on  the  17th  o^^f 
October.  A  cargo  is  always  represented  by  its  title 
the  bill  of  lading.  If  the  bill  of  lading  is  made  out  di 
liverable  to  the  consignee,  the  consignee  primd  fade  is 
entitled  to  the  property.  If  it  is  made  out  to  the  co^^n- 
signor  or  his  assigns,  and  he  indorses  the  bill  of  lading  to 
any  particular  person,  the  right  vests  in  him.  If  it  is 
dorsed  in  blank,  it  vests  in  the  bearer  of  the  bill  of  ladi] 
to  whom  it  is  delivered,  with  the  intention  to  vest  the  i^^ro- 
perty.  These  are  propositions  about  which  there  can  be 
no  doubt 

Therefore  on  the  17  th  of  October ^  at  the  time  when      tie 
bill  of  lading  came  into  the  hands  of  the  agent  oiM^^^art 
&  Co.,  the  property  in  that  bill  of  lading  vested  in  hiaa  u 
the  factor;  at  all  events  until  the  time  that  he  himseff* 
made  an  advance  upon  it,  or  came  under  a  liabilitj^/o 
respect  of  it.    The  factor  to  whom  the  bill  of  lading  is 
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indorsed  by  the  consigneey  has  a  legal  title  to  it,  sabject,        1B60. 

of  comae,  to  account  to  his  principal.     If  he  had  received       Hoarb 

die  bill  of  lading  merely  as  factor,  and  had  no  right  of 

his  own,  then  he  would  be  liable  to  all  the  equities  to 

which  the  princifVal  was  liable.     In  that  case  the  equity,  if 

there  is  equity  on  the  part  of  Dresser,  would  prevail  against 

the  factor's  title  merely  as  factor.    But  when  he  came  un« 

der  an  obligation  in  respect  of  those  bills  of  lading,  then  if 

he  came  under  that  obligation  without  notice  of  Dresser*B 

equitable  title,   his  own  title  would   prevail.    We  have, 

therefore,  to  consider  at  what  time  he  became  entitled  in 

his  own  right  to  the  bill  of  lading.    Not,  I  think,  on  the 

17th  of  October  when  that  letter  was  sent  by  Mr.  KUman 

to  him,  giving  him  intimation  of  the  bills  that  were  drawn 

upon  him.    [His  Lordship  read  it.] 

It  was  argued  at  your  Lordships'  Bar  that  this  amounted 
to  an  acceptance  by  Hoare  k  Co.  of  this  draft.  Certainly 
it  does  not  amount  to  an  acceptance,  because  in  the  first 
place  we  have  only  the  statement  of  Mr.  Kleman  that  he 
has  made  this  statement,  which  is  no  evidence  of  the  fact 
of  his  having  done  so.  But  even  if  he  had  made  the  state- 
iBent,  it  does  not  follow  that  it  was  a  sufficiently  positive 
assurance  that  the  bill  would  be  accepted  so  as  to  amount 
to  an  acceptance.  It  may  be  nothing  more  than  a  general 
statement  that  it  probably  would  be  accepted.  Therefore 
I  think  it  is  impossible  for  Messrs.  Hoare  k  Co.  to  say 
that  they  had  come  on  the  17th  of  October^  under  an  obli- 
gation to  pay  these  bills,  because  the  fact  is  not  proved 
that  any  undertaking  was  made  on  their  part  by  their 
^SpA,  But  upon  the  24th  of  October,  when  the  bills  of 
lading  were  actually  delivered  into  their  possession,  and 
^hen  they  had  accepted  the  bills  drawn  on  account  of 
^>^/.,  and  when  they  had  promised  to  accept  those  bills 
^  a  letter  to  Frestadius,  and  when  at  half-past  six  o'clock 
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on  that  day  they  had  put  their  letter  into  the  Post-office, 
it  then  amounted  from  that  moment  to  an  acceptance  of 
those  bills,  and  they  then  came  under  the  liability  to  pay 
them,  and  they  had  a  title  of  their  own. 

Therefore,  the  question  is  first  whether  there  has  been 
any  equitable  assignment  to  Dresser ;  and  secondly,  whe- 
ther Hoare  &  Co.  had  due  and  proper  notice  of  it,  such  as 
mercantile  men  would  act  upon. 

Now,  I  do  not  stop  at  present  to  inquire  whether  there 
was,  or  was  not,  in  this  case  an  equitable  assignment  to 
Dresser.  I  certainly  have  considerable  doubt  whether 
such  equitable  assignment  took  place  until  the  letter  of  the 
29th  September  was  written.  At  that  time  I  think  that 
what  passed  amounted  to  an  equitable  assignment  of  the 
cargoes  which  had  been  put  on  board  those  two  vessels, 
the  Verene  and  the  Christiane.  Up  to  that  time  I  have 
very  considerable  doubt,  after  the  able  argument  of  Sir* 
Richard  Beihell,  whether  there  could  be  what  is  called 
equitable  assignment.  I  take  it  to  be  perfectly  clear  th 
in  order  to  create  an  equitable  assignment,  the  obligatioi 
must  be  to  deliver  a  particular  chattel,  not  to  deliver  an 
chattel.  It  may  be  true  that  there  may  be  in  equity  a  hi 
for  specific  performance  to  deliver  some  chattel,  as  f< 
instance,  in  WelUsley  v.  WelUsley.  I  apprehend  it  co 
not  there  have  been  treated  as  an  equitable  assignm 
of  any  particular  chattel,  though  he  had  entered  into 
obligation  to  settle  a  sum  of  money  upon  any  estate  or 
property  of  which  he  might  become  possessed.  That  wo 
create  an  obligation  upon  him,  which  could  be  enforced 
the  Court  of  Chancery  to  make  some  settlement  upon 
property ;  but  it  could  hardly  be  maintained  that  if 
this  general  obligation  he  sold  any  property  to  a  pe 
who  ha  J  notice  of  it,  he  could  not  convey  any  title  to 
properly.     Supposing  he  had  sold  a  horse  or  any  o 
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chattel,  could  it  be  said  that  it  was  subject  to  an  equitable  I^^* 
lien,  for  that  he  had  actually  charged  it.  It  is  perfectly  Hoabb 
true  that  a  bill  might  be  filed  against  him  to  make  him 
fulfil  his  contract  to  settle  a  sum  of  money  upon  his  estate, 
or  upon  some  portion  of  his  personal  property ;  but  it  would 
not,  I  conceive,  create  a  lien  upon  any  particular  part  of 
his  personal  property,  even  with  notice  of  that  general 
covenant  on  his  part 

But,  in  this  case,  though  the  contract  was,  I  think,  un- 
certain till  the  20th  of  September,  it  appears  that  on  the 
29th  of  September  there  was  a  positive  engagement  that 
the  bills  of  lading  of  these  cargoes  which  had  been  put  on 
l>oard  the  Verene  and  the  Christiafie,  should  be  trans- 
niitted  to  Dresser,  and  though  Dresser  refused  to  accept 
^he  particular  bill  that  was  drawn  upon  them,  I  think  it 
"lay  be  well  considered  as  an  appropriation  of  those  two 
<^^oes  to  him,  which  would  constitute  an  equitable  lien 
on  them  in  his  favour. 

Then  comes  the  question  whether,  this  lien  existing, 

^^e  was  such  a  notice  of  it  to  Hoare  &  Co.  as  any  mer- 

*^^tile  man  would  act  upon.     Now,  when  we  come  to 

look  at  the  notice  which  is  alleged  to  have  been  given 

^^  the  equitable  charge,    it    seems  to  me  so   loose  and 

^"^Satisfactory,  that  it  ought  not  to  be  considered  such  a 

"^tice  as  any  mercantile  man  would  act  upon.     An  account 

^  given  of  what  passed  in  the  early  part  of  the  day  on  the 

24:th  of  October.    [His  Lordship  read  Dresser's  statement] 

A^as  that  communication  merely  to  the  clerk,  without 

^*^ything  more,  to  show  that  a  man  really  meant  to  insist 

^pon  his  having  an  equitable  claim  to  these  cargoes  ?     If 

^^  bad  intended  to  insist  upon  the  lien,  would  not  he,  in 

Ihe  regular  course  of  business,  have  written  a  letter  to 

Boare  &  Co.,  to  inform  them  that  he  had  a  lien,  and  to 
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1859.  gtate  that  it  was  in  respect  of  adyances  of  such  an  amount 
HoABB  that  he  had  made  upon  the  cargo  ?  I  think  the  affairs  of 
Dbbmsr.  commerce  could  not  go  on  if  it  is  to  be  considered  that  an 
equitable  claim  can  be  set  up  in  this  loose  manner.  But 
it  does  not  stop  there,  because,  I  am  perfectly  satisfied 
with  the  argument  of  my  noble  and  learned  fiiends,  that 
after  this  Hoare  &  Co.  were  led  to  believe,  by  the  letter 
which  they  received  from  Dresser ^  that  they  would  cer- 
tainly have  a  security  either  upon  the  cargo  itself,  or  upon 
the  bill  of  exchange  that  was  sent  It  was  tantamount  to 
saying,  after  this  loose  statement  had  been  made  in  respect 
of  the  claim,  I  give  you  notice  that  if  you  give  me  up  the 
bills  of  lading,  I  will  give  you  either  these  bills  of  lading 
back  again,  or  the  bill  of  exchange.  And  I  think,  being 
in  that  situation,  knowing  certainly  that  they  should  have 
the  one  remedy  or  the  other,  they  were  perfectly  right  in 
accepting  the  bills  of  exchange  drawn  upon  them,  and 
parting  with  them  out  of  their  possession.  It  cannot  be 
said  that  this  equitable  lien  is  to  prevail  after  Dresser  has 
so  conducted  himself;  his  conduct  amounts  to  saying.  On 
my  part  I  have  stated  my  objection  to  your  claim,  but  I 
am  quite  satisfied  that  you  must  have  either  the  bill  of  ex- 
change, or  the  bills  of  lading.  That  was  quite  enough  to 
justify  Hoar^  k  Co.  in  accepting  the  bilb  of  exchange. 

I  think,  therefore,  on  the  whole,  that  although  there  was 
in  this  case  an  equitable  claim  on  the  part  of  Dresser^  yet 
that  he  did  not  give  notice  of  it  in  the  first  instance,  in  a 
way  in  which  any  mercantile  man  would  give  notice  of  a 
claim  upon  which  he  really  meant  to  insist.  But,  after  he 
had  made  this  claim  in  this  loose  way,  he  then  gave  an 
opportunity  to  Hoare  &  Co.  to  take  their  choice,  by  either 
having  the  bill  of  exchange,  or  the  bills  of  lading,  admit- 
ting that  they  must  have  the  one  or  the  other,  and  that  as. 
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under  these  circamstances,  they  accepted  the  bills  drawn        1850. 
upon  them,  they  were  perfectly  justified  either  in  retaining       Hoabb 
the  billy  or  in  insisting  upon  having  back  the  goods.  ^^ 

Lord  Kingsdown : 

I  mast  always  entertain  great  distrust  of  my  own  opinion 
when  it  differs  from  that  of  the  Lords  Justices ;  but  after 
the  best  consideration  I  have  been  able  to  give  to  the  case, 
I  think  that  the  view  taken  of  the  rights  of  the  parties  by 
the  Vice-Chancellor  Kinderslej/  is  the  correct  one. 

It  may  be  assumed,  for  the  purposes  of  the  present  de- 
cision, that  Hoare  &  Co.  had  incurred  no  liability  for 
fimbom  before  the  evening  of  the  24th  of  October  1853, 
that  Dresser  on  that  day  might,  if  he  had  so  pleased,  have 
established  by  a  suit  in  Chancery  an  equitable  lien  on  the 
cargoes  in  question  for  the  amount  of  his  advances  to 
Hinrbomf  and  that  such  notice  of  his  claim  was  conveyed 
to  Hoare  &  Co.  by  the  conversation  of  their  clerk  with 
Dret$er  on  the  morning  of  the  24th  of  October,  as  would 
have  affected  Hoare  &  Co.  if  Dresser  had  proceeded  with 
due  diligence  to  assert  his  lien. 

But  it  by  no  means  follows,  that  because  Dresser  had 
or  supposed  he  had  such  right,  he  would  necessarily  insist 
npon  it.  He  might  very  possibly  deem  it  more  to  his 
adrantage  to  take  peaceable  possession  of  the  goods,  on 
4e  terms  of  accepting  Norrboms  bill  in  favour  of  Hoare 
i  Co.  than  to  assert  his  equitable  right  by  means  of  a 
Chancery  suit  against  the  legal  title  of  Hoare  &  Co.  under 
&e  bills  of  lading.  Notice,  therefore,  of  the  existence  of 
b  adverse  title,  or  of  his  belief  in  such  adverse  title  viras 
by  no  means  notice  that  he  meant  to  insist  upon  it.  And 
^  real  question  in  this  case,  as  it  seems  to  me,  is  this, 
^*iteQier  what  passed  between  Dresser  and  Hoare  k  Co., 
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1869.  subsequently  to  the  interview  on  the  moraii^  of  the  24th 
HoABB  of  October  did  not  authorise  Hoare  &  Co.  to  act  on  the 
assumption  that  Dresser  would  not  insist  on  such  title  to 
their  prejudice. 

At  this  interview,  it  is  clear  that  Dresser  had  not  de- 
cided on  the  course  which  he  should  take.     If  he  deter- 
mined to  rely  on  his  previous  equitable  title,  he  would,  of 
course,  refuse  acceptance  of  the  bill  in  fiivour  of  Hoare  k 
Co.     He  desired  to  have  time  allowed  to  examine  the 
invoices  which  had  been  delivered  to  him,  and  to  consider 
after  such  examination,  whether  he  would  give  his  accep- 
tance or  not     It  might  depend  upon  the  value  of  the 
goods  as  appearing  upon  those  invoices,  and  upon  the  state 
of  the  accounts  between  them  and  Norrbom,  whether  it 
would  be  more  for  his  interest  to  comply  with  the  terms 
of  Norrbom,  however  unjust  and  unreasonable,  and  thus 
obtain  possession  of  the  bills  of  lading,  and,  by  means  of 
the  bills,  immediate  and  quiet  possession  of  the  goods  on 
their  arrival  in  England^  or  to  reject  those  terms,  refuse 
acceptance  of  the  draft  of  Norrbom,  and  proceed  by  a  bill 
in  Chancery. 

It  appears,  that  he  did  examine  these  invoices,  but  the 
invoices  alone  would  afford  no  assurance,  that  the  goods 
mentioned  in  them  were  actually  loaded  on  board  tb.^ 
vessels  to  which  the  invoices  referred.  This  could 
only  by  the  bills  of  lading.  And  for  the  purpose,  or  wi* 
the  pretext  of  comparing  the  invoices  with  the  bills  ol 
lading,  he  wrote  the  letter  on  the  afternoon  of  the  24th  o 
Octoherj  upon  which,  it  seems  to  me,  that  his  case  m* 
depend.  In  that  letter,  he  requests  the  loan  of  the  bilk 
lading,  charter,  specification  of  the  cargo,  &c.,  and  assij 
as  a  I'eason  for  borrowing  them,  that  he  may  ''e^ 
mine  the  invoices  with  the  above  documents/'    And^     be 
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distinctly  engines  to  return    the  documents    to   Hoare        1869. 
&  Co.  if,  fix>m  any  cause,  he  does  not  accept  the  bill  for       Hoars 
1,312/.  1«.  9<f. 

Scare  k  Co.  might  reasonably  infer  that,  if  the  bills  of 
lading  were  found  to  confirm  the  inyoices,  as,  in  fact,  they 
did,  Drener  would  accept  the  bill.    For  what  other  pur- 
pose could  he  desire  to  compare  the  documents  ?    That 
this  was  the  intention  of  Dresner  is  plain,  fix>m  the  expla- 
nation of  the  transaction  which  he  gave  in  the  letter  of  the 
S6th  of  October^  in  this  passage, ''  We  then  wrote  a  letter 
to  you,  requesting  you  to  send  us  the  shipping  documents 
for  the  purpose  of  comparing  vath  the  invoices  that  we 
mi^t  accept  the  bill ;  and  if,  from  any  cause,  we  did  not 
accept  it,  we  would  return  the  papers.    We  received  the 
flipping  documents  accordingly,  found  them  to  agree,  and 
accepted  the  bill.'' 

In  this  state  of  circumstances,  on  the  evening  of  the 
24th  of  October^  Hoare  &  Co.  came  under  an  engagement 
to  answer  the  drafts  of  Ncrrhom^  and  when,  on  the  follow- 
ing day,  they  received  the  acceptance  oi  Dresser^  they  had 
already  given  full  value  for  it 

Hoare  Sc  Co.  acted,  as  they  had  a  right  to  act,  on  the 
^ttorance  that  Dresser  would  either  return  the  papers,  or 
give  his  acceptance.  It  was  in  the  option  of  Dresser 
which  alternative  he  should  adopt,  and  he  adopted  the 
htter. 

It  is  said  that,  if  instead  of  accepting  the  bill  he  had 
ictomed  the  papers,  he  might  still,  by  means  of  a  suit  in 
^<pity,  have  established  hia  title  against  Hoare  Sc  Co. 
^''^hether  that  would  have  been  so  or  not,  it  is  unnecessary 
tocoDsider,  for  he  did  not  adopt  that  course.  He  pro- 
ved in  the  manner  which  he  thought  most  for  his  own 
i^toest  by  availing  himself  of  the  legal  title  under  the  bills 
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^^*  of  lading,  which  he  could  use  only  on  the  condition 
H^^*»       giving  his  acceptance  of  Norrbom's  bill. 

It  is  hardly  disputed  by  the  Respondent,  that  if  t^ 
acceptance,  instead  of  the  conditional  promise  to  accej 
had  been  given  before  Messrs.  Hoare  &  Co.  incurred  the 
liabiUties,  they  would  have  been  entitled  to  indenmif 
themselves  out  of  the  proceeds  of  Dresser* s  acceptance.  Ii 
my  opinion,  they  must  be  considered  in  the  events  whid 
have  happened,  to  stand  in  the  same  position  as  if  th< 
acceptance  had  been  given  at  the  time  when  they  recei?e(i 
the  conditional  promise  to  accept. 

It  is  very  possible  that  Dresser  may  have  over-reached 
himself  in  this  transaction ;  and,  in  attempting  to  obtain 
an  unfair  advantage,  may  have  lost  an  advantage  to  which 
he  was  justly  entitled.  But  this  is  the  consequence  of  his 
own  conduct,  a  consequence,  perhaps,  for  the  sakeofmer* 
cantile  fairness  and  good  faith,  not  much  to  be  r^retted; 
at  all  events,  not  one  from  which  he  is  entitled  to  be  rdiend 
at  the  expense  of  those  whom  that  conduct  has  misled. 

Orders  reversed,  and  cause  remitted,  with  a  declaraticHi 

The  following  order  was  afterwards  made : — "  That  ih( 
said  two  orders  of  the  Lords  Justices  of  the  Court  of  if 
peal  in  Chancery,  dated  respectively  the  Slst  oiJaiaa\ 
1856  and  the  30th  of  July  1856,  complained  of  in  theaii' 
appeal,  be,  and  the  same  are  hereby  reversed :  anditi 
declared,  that  the  motion  of  appeal  before  the  Lords  M 
tices  ought  to  have  been  refused,  with  costs ;  and  it  i 
further  ordered,  that  the  said  Respondent,  Henry  Dremi 
do  repay  to  the  said  Appellants,  Richard  H6ar%  Bt 
mund  Charles  Buxton,  and  Francis  Hoartf  the  sma  ^ 
1,254/.  3  s.  1  d,y  paid  by  the  said  Appellants  tothefltfl 
Respondent,  Henry  Dresser,  under  the  said  order  of  Aft 
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SOth  of /tt/y  1856y  together  with  interest  thereon  at  the 
rate  of  4  /.  per  centum  per  annam,  calculated  from  the 
time  of  payment  thereof^  and  also  the  costs  incurred  by  the 
nid  Appellants  in  the  proceedings  before  the  Lords  Jus- 
tices of  Appeal  in  the  Court  below :  and  it  is  also  farther 
orderedy  that  the  cause  be  remitted  back  to  the  Court  of 
Chancery,  to  do  therein  as  shall  be  just,  and  consistent 
with  this  declaration  and  judgment." 

Lords'  Journals^  21  March  1859. 


1869. 

HOABB 

0. 


Wm.  Ewabt  -       -        - 
Sn  J.  R«  Graham,  Bart. 


-     Plaintiff  in  Error. 
*    Defendant  in  Error. 


^  right  Kd  hunting,  shooting,  &e.,  is  an  interest  in  the  realty,  and 

*  giant  of  it  b  a  lioenee  of  a  profit  a  prendre* 

^^  right  was  in  the  owner  of  a  manor.    There  was  no  right  of 

^  warren  in  the  manor.    An  Act  of  Parliament,  reciting  that 

^thtre  18  within  and  parcel  of  the  said  manor  a  certain  stinted 

called  Baik^  Hcpe^**  that  tT.  G.,  as  lord  of  the  man<Hr, 

owner  of  the  soil  thereof,  and  was  ^  entitled  to  all  mines  and 

'^inenls  within  and  under  the  same,  and  to  other  rights,  royalties, 

kbertiee^  and  privileges  in  and  oyer  the  same,"  that  he  and  all  the 

^^^iien  of  tenements  thereon,  were  entitled  to  cattle-gates  and 

t^g^  of  tarbary  thereon ;  and  that  for  the  purposes  of  improye- 

iHent  it  was  desirable  to  allot  the  stinted  pasture,  in  severalty, 

^maag  the  persons  entitled  to  the  cattle-gates;  enacted  that  it 

aboold  be  so  allotted  ;  and  made  each  allotment  **  freehold  to  all 

and  purposes,''  but,  provided  that  nothing  therein  con- 

ahall  prejudice^  &c.,  the  rights,  &c.,  of  J.  G^.,  his  heirs  and 

,  lords  of  the  manor  of  iV.,  to  any  seignories,  &c  belonging  to 

•«dimaBor :  **  but  that  the  said  J,  O^  his  heirs  and  assigns,  shall, 

lad  may  at  all  times  hereafter  enjoy  all  rents,  servioes,  &c.,  and 

alw  an  light  of  hunting,  shooting,  fishing  and  fowling,  on,  through, 

nd  over  the  said  stinted  pasture,  and  every  part  and  allotment 

thoMl^  and  all  other  adgnories,  royalties  and  privileges  to  the 

loii^of  the  said  manor  of  N,y  for  the  time  beiog,  inddant  or 


1869. 
July  4,6. 

Manor. 

&pertmg. 

Jneloamre 

Act. 
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1869  belonging  (other  than  those  declared  to  be  barred  by  thb  Act), 

as  full  a  manner  as  if  this  Act  had  not  been  passed :'' 

Held,  that  this  proviso  did  not  apply  to  mere  manorial  rights,  b 
GRiUSAic.  ^^^  ^®  exclusive  right  of  hunting  and  shooting  over  the  allotmei 

was  thereby  reserved  to  J.  G. 
Qrtatktad  v.  Morl^  (3  Man.  &  Gr.  139)  questioned. 

In  this  case  an  action  had  been  brought  by  Sir  < 
Robert  Chrahamj  Bart.,  against  William  JEwarty  and  I 
the  order  of  Mr.  Justice  Crawder,  the  questions  betwe< 
the  parties  being  questions  of  law  were  stated  in  a  sped 
case  for  the  opinion  of  the  Court.  The  fitcts  thus  stat* 
were  these : 

The  Plaintiff  is  son  of  Sir  James  Graham,  Bart^  ^ 
ceased^  who,  at  the  time  of  the  passing  of  the  Bailey  JSP; 
Inclosure  Act^  51  Geo.  3,  c.  x,  was  lord  of  the  mano^ 
Nicholforesty  in  the  county  of  Northumberland,  and  t 
Plaintiff  is  now  the  lord  of  that  manor.  The  Defendat 
is  the  owner  of  certain  premises  in  the  same  manor 
called  Clint  allotment  and  Woodside  allotment. 

The  tenements  held  of  the  manor  are  customary  estates^ 
alienable  by  deed,  surrender,  and  admittance,  and  descend- 
able from  ancestor  to  heir,  as  of  the  hereditary  right  of  the 
tenants,  called  tenant  right,  held  of  the  lord  of  the  manoi 
for  the  time  being,  as  of  his  manor,  by  rents,  fines,  heriote 
and  services,  according  to  the  custom,  the  soil  and  freebolc 
of  the  manor  being  in  the  lord. 

At  the  time  of  the  passing  of  that  Act  (which  is  to  forn 

part  of  the  case)(a),  there  was  within  and  parcel  of  the  mano 

(a)  The  Act  recites,  "  That  Sir  James  Grahamy  Bart^  is  lord< 
the  manor  of  Nicholforesty  &c.,  and  there  is  within  and  panel  < 
the  said  manor  a  certain  stinted  pasture,  called  Bailey  Hope,  bysik 
mation,  4,000  acres ;  and  that  the  said  Sir  J.  G,,  as  such  loid  of  tl 
manor,  is  owner  of  the  soil  of  the  said  stinted  pasture,  and  is  entitl 
to  all  mines  and  minerals  within  and  under  the  same,  and  to  otii 
rights,  royalties,  liberties,  and  privilc^^  in  and  over  the  sune 
that  Sir  Jama  and  others  were  owners  of  messuages,  &c.  iniespeet 
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a  tract  of  uninclosed  land,  being  a  stinted  pasture  contain-        1859. 
ii^  4,000  acreSy  or  thereabouts,  called  Bailey  Hope,  and       Ewart 

which  they  were  entitled  to  '^  cattle-gates  on  the  stinted  pastures,       GaAHAM. 

ttMi  to  rights  of  turbary,  and  other  rights  thereon ; "   that  the 

>tioted  pasture  in  its  present  state  was  incapable  of  any  considerable 

improyement,  and  it  would  be  of  great  benefit  if  it  was  divided  and 

dotted  in  severalty  among  the  persons  entitled  to  the  cattle-gates : 

and  then  came  the  enactments  providing  for  this  allotment  under 

the  order  of  the  Commissioners.    The  following  parts  of  sections  are 

Vttterial. 

Section  14.  The  Commissioners  are  ''  required  to  allot,  set  out,  and 
award  onto  and  for  Sir  J.  Gy  as  lord  of  the  manor  of  Nicholforeti^ 
lus  heirs  and  assigns,  such  part  of  the  said  stinted  pasture  as  shall 
(qnantity  and  quality  considered)  be  equal  to  one  full  twelfth  part 
crihare  thereof  (after  certidn  charges  specially  provided  for)  in  lieu 
«fthat  full  recompense  and  satisfaction  for  all  his  and  their  right  and 
ttterest  as  lord  of  the  said  manor,  of,  in  and  to  the  soil  of  the 
nadoe  of  the  said  stinted  pasture. 

The  15th  section  enacted,  that  the  Commissioners  should  then  allot 
the  residue  between  Sir  J,  Graham  and  the  other  persons  entitled  to 
Cittlfr^tes  according  to  their  messuages  and  the  number  of  stints 
<ttiehed  thereto. 

Section  16.  After  award  executed,  the  allotments  to  be  freehold. 

Section  18.  Geese,  lambs,  and  sheep  were  not  to  be  depastured 
ttkn  their  owners  were  responsible  for  any  damages  they  occasioned 
toaeighbonTs^  allotments. 

Section  21  authorised  exchanges  to  be  made. 

Section  23  provided,  that  '*  Sir  /.  G,y  his  heirs  and  assigns,  lords 
if  the  manor  of  NUiholforest,  for  the  time  being,  shall  for  ever  be 
fdn  to  be  the  owner  of  all  the  mines,  &c.,  within  or  tmder  the 
Kiml  and  respective  parts  of  the  said  stinted  pasture,  &c. ;"  and 
Ml  have  full  power  to  work  the  same, ''  in  the  like  manner  as  if 
ftii  Act  had  not  been  made,  he.  Sir  James  Chaham^  his  heirs  and 
iripi^  and  lords  of  the  manor  of  Aicholforest  for  the  time  being, 
Mddag  reasonable  satbfacUon  for  the  damage  to  be  done  to  the  owner 
tfwiisn  of  the  said  allotments." 

SictkMi  31  enacted,  **  That  nothing  herein  contained  shall  preju- 

In^  Isssrp,  defeat  the  right,  title,  or  interest  of  the  said  Sir  J,  Q^ 

hiilKiia  or  aasignsi  lords  of  the  manor  of  Nicholforest  for  the  time 

kb$,  0^  in,  or  to  any  seignories,  royalties,  rights,  or  services  inci- 

imi  at  bdimging  to  such  manor  ;  but  that  the  said  Sir  J.  G*^  his 

Un  ad  affigiui»  shall  and  may,  from  time  to  time,  &c.,  hold  and 

flysj  the  same  respectively ;  and  all  rents,  services,  &c,  and  all 
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^^^  Sir  James  Graham,  as  lord,  was  the  owner  of  the  soil  of 
EwABT  Bailey  Hope,  and  entitled  to  all  mines  and  minerals  within 
Graham.  ^^^  under  the  same,  and  to  other  rights,  royalties,  liber- 
ties, and  privileges  in  and  over  the  same,  and,  amongst 
others,  to  the  exclusiye  right  of  hwiting,  shooting,  fishings 
and  fowling  in,  through,  and  over  Bailey  Hope,  and  everg 
part  thereof.  There  was  no  right  of  free  warren  in  or  oves 
any  part  of  the  manor. 

Sir  James  Graham  and  other  persons  were  also  owne^ 
of  tenements  within  the  manor,  and  in  respect  wher^b, 
they  or  their  tenants  were  entitled  to  cattle-gates  in  Bai^ 
Hope,  and  to  rights  of  common  of  turbary. 

On  the  3d  June,  1814,  an  award  under  the  Act  fo 
dividing  and  allotting  jSai/ey  Hope  was  made  and  deposi^tcd 

By  this  award  an  allotment  was  made  to  Sir  Jarim 
Graham  in  respect  of  an  ancient  estate  belongmg  to  lum, 
called    Woodside,  which  allotment   adjoins   the   ancieot 
estate,  and  contains  158  acres  2  roods  14  perches. 

And  an  allotment  was  made  to  John  EiuHort,  in  respect 
of  an  ancient  customary  tenement  belonging  to  him,  caDed 
Holmfoot,  which  allotment  contains  34  acres  and  3  roodi^ 
and  has  been  since  called  the  Clint  allotment  This  last 
allotment  was  purchased  by  the  Defendant's  father  in  1S46. 

On  the  1st  February,  1829,  John  Ewart,  of  Waltff 
grandfather  of  the  Defendant,  purchased  the  Woodni^ 
ancient  estate,  together  with  its  allotment,  from  Sir  Jtnsit 
Graham,  and  on  that  occasion  certain  indentures  were 


mines,  &c.,  and  also  all  right  of  hnnting,  shooting,  fiahiogi  aa^ 
fowling  in,  through,  and  over  the  add  stinted  pasture,  and  vntj 
part  and  allotment  thereof^  and  all  other  seignories,  loyaltinb  aa' 
privileges  to  the  lords  of  the  said  manor  of  Nkkoffhrmi  for  the  iiB* 
heing  incident  or  belonging  (other  than  those  dedaied  to  be  ban*^ 
by  this  Act),  in  as  fiill,  ample,  and  beneficial  a  mamiMr  as  tiwf 
respeotiyely  could  or  might  hare  enjoyed  the  sameif  this  Actbadoo^ 
been  passed." 
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exeented,  to  which  Sir  James  Graham^  deceased,  the 
Plaintiff,  and  the  last  mentioned  John  Ewart  were  parties. 
These  deeds  are  to  form  part  of  the  case  (6). 

(h)  The  deeds  referred  to  in  thb  case  had  been  executed  on  the  Ist 

fAnttay  1823.    By  one,  to  which  John  Ewart  (the  father  of  the 

Pltiatiff  in  Error),  was  party  of  the  first  part,  and  Sir  J.  Graham^ 

fitrt^  and  JameM  R,  Graham  were  parties  of  the  second  part,  re- 

citiflg  that   they  had  agreed  to  exchange  their  allotments,  Ewairi 

^riiig  in  addition  the  sum  of  100/.  for  equality  of  exchange,  the 

Wkming  resenrations  were  made  in  fayonr  of  the  Chrdhanu:  first,  of 

tbs  mines  and  minerals,  with  the  means  of  working  the  same,  giying 

eompeiisati<m  *'for  damage  done  to  the  herbage  of  the  ground ; ''  in 

Working  the  same,  Ewarty  his  heirs,  &c.  being  allowed  from  time  to 

time  to  dig  **  for  so  much  limestone,  clay,  slate,  marl,  &c.  &c.,  as 

tey  be  reqoiflite  and  necessary  to  be  used  and  expended  upon  the 

iaid  hereditaments,  for  the  benefit  and  improvement  of  the  same," 

**9dA  also  except  and  always  resenred  to  the  said  Sir  James  Chraham 

*Qd  J.  R.  Oraham^  and  the  lord  or  lords  of  the  sdd  manor  for  the  time 

Iteing,  and  to  their  companions,  gamekeepeics,  and  servants,  the  liberty 

iod  privilege  of  hunting,  liawking,  coursing,  shooting,  fishing  and 

bwling,  in  and  over  all  the  lands  lastly  hereinbefore  mentioned.** 

''And  also  all  free  warrens,  waifs,  estrays  and  deodands,  &c.  &c.,  and 

4  royalties  whatsoever,  to  the  lord  of  the  said  manor,  now  or  at  any 

time  heretofore  belonging,"  and  '*  also  that  it  shall  be  lawful  for  Sir 

^fsi  Oraham  and  J.  R,  Graham^  their  heirs  and  assigns,  companions 

^Hd  gamekeepers,  and  the  lord  or  lords  of  the  manor  of  N%cho\foruS 

^  the  time  being,  and  such  other  persons  as  Sir  J.  G.  and  J.  R,  (7., 

tksir  hein  and  assigns,  shall  from  time  to  time,  permit  or  suffer  to 

^te  into  the  said  messuage,  &c.,  and  the  allotments  of  common 

^joining  or  allotted  thereto,  and  to  exercise  the  right,  liberty,  and 

IdvOege  of  sporting  and  killing  game  thereon,  without  the  lawful 

tatemiption  of  J,  E,  or  his  asugns,"  and  to  prosecute  actions  or  pro- 

•■fflitiimf^  &c*  ^  Provided  that  nothing  herein  shall  be  construed  to  be 

t  waiver  or  release  by  Sir  J.  G.  or  J.  R,  G,  of  any  right  of  free  wal^ 

towhi<sh  they  may  now  be  entitled  over  the  several  premises 

and  by  virtue  of  any  grant  or  grants,  or  otherwise  howsoever." 

The  other  deed  of  the  same  date  was  ^  an  appointment  or  release 

ly  my  of  ezehange,"  in  which  Sir  JosMt  Graham  and  J,  R.  Chraham 

^m%  parties  of  the  first  part,  and  John  Ewart  of  the  second  part. 

Ikii  deed  contained  the  same  reservations  as  the  former  to  Sir  Jomm 

tyrsi— ,  his  heirs,  &c.  lords  of  the  manor  oi  Niehofforest,  of  mines 

Hd  mWiffilff^  and  of  the  right  of  hunting  and  shooting. 


1859. 
Ewart 

Gbahax. 
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1859.  On  the  1 6th  of  November,  1852,   Andrew  Ewart 

EwABT       ^^^  following  letter  to  c/«  Armstrong y  as  gamekeeper  o\ 

^    ••  Plaintiff: 

Graham. 

"  Sir,  "  Mire,  Nov.  16th,  1852^^ 

''  Andrew  Ewart,  being  legally  advised  that  as  the  £>9^ 
prietor  of  the  estates  of  Holmheady  Woodnde,  and  C££^ 
he,  according  to  the  new  Act,  entitling  every  proprietor  to 
the  exclusive  right  of  disposing  of  his  own  game  in  t&e 
manner  which  seems  most  pleasing  to  himself,  making  noff 
and  entirely  inoperative  the  old  Inclosure  Act,  mider  which 
the  common  of  Bailey  Hope  was  originally  divided,  is 
authorised  to  discharge  from  the  above  said  grounds  any 
of  Sir  James    Graham*B  gamekeepers,   whomsoever  the 
right  honourable  baronet  may  think  fit  to  appoint  for  that 
purpose.     I,  therefore,  inform  you  that  if  you  are  found 
trespassing,  and  in  pursuit  of  game,  or  training  dogs,  on 
the  said  commons  appertaining  to  Holmhead,  Woodsidtf 
or  Clinty  you  will,  after  this  notice,  be  prosecuted  to  the 
utmost  rigour  of  the  law." 

Since  the  year  1831,  the  owners  of  several  of  the  allot- 
ments have  shot  and  sported  over  them,  claiming  to  do  so 
as  of  right.  The  Defendant  has  shot  and  otherwise 
sported  over  the  said  Woodside  and  Clint  allotments,  with 
the  authority  of  the  owner  thereof. 

The  lord  has  exercised  the  right  of  shooting  »Dce 
1831,  but  concurrently  with  the  owners  of  the  said  allot- 
ments. 

The  Court  was  to  draw  any  inferences  that  a  jury  wooW 
be  authorised  to  do ;  and  the  questions  were : 

"Has  the  Plaintiff  the  exclusive  right  of  hunting,  shoot- 
ing, fishing,  and  fowling,  or  either  of  those  rights,  over  the 
said  allotments,  or  either  of  them ;  and  if  either,  on  which  ? 

"  Has  the  Plaintiff  a  concurrent  right  as  above  ?  ** 
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^'Has  the  Defendant  disturbed  the  Plaintiff  in  the  enjoy- 
nc^^ent  of  his  said  rights,  or  either,  and  which  of  them  ?  *' 

The  Court  of  Exchequer  held  that  the  Plaintiff  had  the 
e^^osive  rights  of  hunting,  shooting,  fishing,  and  fowling 
o^v^cr  the  Woodgide  allotment,  but  not  the  exclusive  rights 
of  hunting,  shooting,  fishing,  and  fowling,  or  any  of  them, 
o^er  the  Clint  allotment,  and  the  Plaintiff  had  not  a  con- 
current right  over  that  allotment,  and  that  the  Defendant 
disturbed  the  Plaintiff  by  shooting  game  upon  and  over 
the  said  Woodside  allotment.  Judgment  was  therefore 
giiren  for  the  Plaintiff  (c). 

The  Plaintiff  suggested  error  in  due  form;  and,  on  the 
2^th  November,  1856,  the  Court  of  Exchequer  Chamber 
afiBrmed  the  judgment  as  to  the  Woodside  allotment,  but 
reversed  it  as  to  the  Clint  allotment  (d). 

This  proceeding  in  error  was  then  taken  (e). 


1859. 

^^-^ 

EWABT 
V. 

Graham. 


Mr.  Serjeant  Hayes  and  Mr.  JUellish  for  the  Plaintiff 
in  Error : 

The  question  is  now  entirely  confined  to  the  Clint  allot- 
ment   There  was  no  right  of  free  warren  in  this  manor. 
If  therefore  the  manor  land  had  been  made  freehold  by  any 
other  means  than  by  an  Act  of  Parliament,  there  would 
We  been  no  exclusive  right  in  the  lord.    This  is  not  a 
franchise,  nor  a  seignorial  right,  but  depends  wholly  on  the 
ownership  of  the  soil.  That  ownership  being  now  transferred 
to  Ewart,  the  right  is  at  an  end,  so  far  as  Sir  J,  R.  Graham 
is  concerned.     It  was  not  the  object  of  the  Act  to  give 
^  exclusive  right,  which  is  odious  in  its  nature,  to  the 
lord  of  the  manor,  and  the  words  of  the  Act  have  noi  so 

(e)  11  Exch.  Rep.  326.  {d)  1  Hurl.  &  Norm.  650. 

(c)  The  Judges  were  sommoned,  and  Mr.  Justice  Wighiman,  Mr. 
Jwtice  JViUianu,  Mr.  Justice  Wille$,  Mr.  Baron  H^atson,  Mr.  Baron 
^^eaiM0,  Mr.  Justice  ByUs,  and  Mr.  Justice  Hill,  attended. 

VOL.  VII.  T 
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1859.        given  it.    The  object  of  the  Act  was  the  general  impro  ^^e- 
EwART       ment  of  the  property,  and  the  right  now  claimed  by     Sir 
Graham.      ^^  Graham  is  opposed  to  that  improvement,  and  coc^je- 
quently  opposed  to  the  declared  object  of  the  Act.    ^^Whe 
14th  section  of  the  Act  carries  this  object  into  effect,  ^oii 
compensates  the  Plaintiff '^  for  all  his  right  and  interest  as 
lord  of  the  manor  in  and  to  the  soil  of  the  residue  of  tie 
said  stinted  pastures." 

The  clauses  of  grant  and  of  reservation  must  be  construed 
together.    The  Act  does  reserve  the  right  to  the  mines,  aod 
the  power  to  work  them;  but  there,  as  in  the  clause  as  \f> 
depasturing,  compensation  is  to  be  made  for  the  damage  that 
may  be  thereby  occasioned.     Nothing  of  that  sort  is  said  a^ 
to  the  right  of  hunting  and  shooting,  yet  it  would  be  asdi^^ 
advantageous  to  the  proposed  improvements  as  the  depa^* 
turing  or  the  working  of  mines.     It  could  not  therefore  ha^"^ 
been  meant  to  be  reserved.   A  man  may  have  free  warren  i  ^ 
his  own  soil  by  grant  from  the  Crown,  but  such  a  grant  is  i^  ^ 
gross,  and  will  not  pass  by  a  grant  of  the  manor  and  appurt^^' 
nances,  Morris  v.  Dimes  (/).     There  no  doubt  existed  ast^^ 
the  intention,  but  the  Court  gave  the  legal  meaning  to  woi 
found  in  a  legal  instrument.     The  right  to  the  mines 
here  made  the  subject  of  a  special  exception,  or  it  woul- 
have  followed  the  grant  of  the  soil  to  the  present  owi 

and  have   belonged  to  them.      It  cannot  be   ccmtende- * 

that  the  saving  clause  as  to  the  mines  enlarged  the  powc 
of  getting  minerals,   and   gave  that  power  without 
accompanying  liability  to  make  satis&ction  for  damag^^^ 
On  the  contrary,  the  lord,  before  the  passing  of  the  A( 
could  have  worked  the  mines  without  such  liability;  m 
so  after  it.     The  Act  therefore  could  not  have  intended 
confer  on  him  another  right,  at  least  equally  prejudicial  to  ti^~^^^ 

(/)  1  Ad.  &  El.  654. 


V, 

Graham. 
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tex&anty  and  equally  destructive  to  the  general  objects  of        1869. 
klm^  Act;  for  if  it  had  been  so  intended,  the  grant  of  such  a       Ewart 
ri^lit  would  have  been  accompanied  by  a  liability  to  com- 
p^iisate  damage  thereby  occasioned.    The  case  of  Great" 
h^fod  T.  MorUy  (g)  cannot  be  distinguished  from  the  pre- 
seot,  and  is  decisive  of  it.    There,  as  here,  the  right  to  the 
imneralsy  and  the  means  of  working  them,  were  expressly 
reserved,  but  the  Court  held  that  the  Act  gave  no  right  to 
the  lord  which  he  had  not  before  possessed ;  and  giving 
effect  to  the  intention  of  the  Legislature,  even  where  an 
incorrect  expression  had  been  employed  to  declare  that 
intention,  the  Court  refused  to  apply  a  larger  rule  of  con- 
stmction  to  a  clause  where  such  intention  was  not  made 
^nally  clear  and  undoubted.     [The    Lord   Chancellor: 
Here  the  reservation  is  larger;  it  is  not  a  mere  general  re- 
ference to  his  rights  as  lord  of  the  manor,  but  it  expressly 
^serves ''  the  right  of  hunting,  &c.,  over  the  stinted  pasture, 
^  everj  part  and  allotment  thereof,  in  as  ample  a  manner 
^  if  the  Act  had  not  passed.*']    The  whole  clause  must 
.  ^  taken  together.     Now  the  clause  begins  by  saying  that 
^ing  therein  shall  prejudice  any  rights  of  Sir  J,  Graham, 
^, ''  incident  or  belonging  to  such  manor,  but "  that  he 
sball  enjoy  all  the  rights  which  are  afterwards  mentioned, 
lod  of  which  the  right  of  shooting  is  one.    That  shews 
that  the  only  right  of  shooting  spoken  of  was  a  right  which 
Repossessed  as  lord  of  the  manor,  and  as  his  rights  as  lord 
were  extinguished  over  the  parts  allotted  by  the  Commis- 
woners,  that  right  was  extinguished  with  the  rest    The 
second  part  of  the  exception  is  only  explanatory  of  the 
^    What  the  lord  gets  by  the  Act  is  expressly  declared 
to  be'*  in  lieu  of  and  fiiU  recompence  and  satisfaction  for  " 
his  previous  rights.    Those   previous  rights  were  taken 

(y)  3  Man.  &  Gra.  139,  3  Sc.  N.R.  528. 
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1869.        away.    TheGenerallDclosure  Acty41  Geo.  3,  c.  109,  s.  40      ^^ 
EwART       has  a  clause  to  the  same  effect,  and  that  is  the  constractio^^Mii 
Graham,      which  it  has  always  received. 

The  right  now  claimed  by  the  Defendant  in  Error  canncr^^ot 
be  created  at  this  day  but  by  Act  of  Parliament,  Doe 
Lowes  V.  Davidson  (A),  and  there  is  nothing  in  this  A 
which  creates  it,  or  does  more  than  preserve  rights  pi 
viously   existing  as   incident  to  the  manor.     Here  it 
expressly  found  that  he  had  not  free  warren,  and  it  is 
found  that  he  had  the  right  of  chase.    Yet  what  he  clai- 
here  is  a  right  of  chase.  Corny n*s  Digest  (t).     Such  a 
can  alone  justify  the  claim  now  set  up,  and  he  does 
possess  it.     A  saving  clause  of  this  sort^  where,  how< 
mines  were  not  expressly  mentioned,  was  held  not  to 
mines  situated  under  the  new  allotments,  although 
time  of  the  passing  the  Act  there  was  a  lease  of  the  rxh^wnes 
still  subsisting,  TownUy  v.  Gibson  (j).    The  only  reserra- 
tion  here  is  of  such  right  of  hunting  and  shooting  as  he  iad 
at  the  time  of  passing  the  Act,  and  he  had  then  no  sncb 
right  by  way  of  royalty,  but  only  as  owner  of  the  soil.    A. 
lord  of  the  manor  has  no  right  as  such  to  sport  over  the 
lands  of  others  within  the  manor,  Pickering  v.  Nmfes  (k)  $ 
and  that  case  shows  that  a  person  who  sets  up  a  claim  t^ 
such  a  right  is  bound  to  prove   it  strictly.     [The  Lor^^ 
Chancellor :  Here  is  an  absolute  enactment  that  he  itai!0^ 
enjoy  the  right  of  shooting,  and  the  subsequent  words  dc^^^ 
not  diminish  the  force  of  that  enactment.]    The  reservatioi::::^^ 
is  of  rights  which  it  was  supposed  the  lord  possessed ;  bu.^^^ 
now  it  is  found  that  he  did  not  possess  them,  they  canno*^"^ 
be  created  in  his  favour,  by  words  which  were  only  useC^^^^^ 
tu  continue  what  had  previously  existed. 

(A)  2  Maule  &  Selw.  183.  (j)  2  T.  R.  701. 

(f)  Tit.  Cliaw.  \k)  Bam.  &  Creos.  689. 


CASES  IN  THE  HOUSE  OF  LORDS.  341 

Mr.  ManUty  and  Mr.  Kemp/ay  for  the  Defendant  in         l^^- 

Error :  Ewart 

Here  is  a  right  known  to  the  law  ;  it  might  be  granted,      Grauam. 

aod  as  to  the  Woodside  allotment  it  actually  was  granted, 

and  this  right  is  reserved  in  express  terms.     This  reser- 

▼ation  is  made  in  an  Act  of  Parliament,  the  intention  of 

which  is  to  be  looked  at  and  followed  with  more  closeness 

than  might  be  the  case  with  a  deed,  as  was  said  in  Stowell  v. 

ZoucA  (/),  though  even  in  a  deed  a  reservation  of  this  kind 

amounts  to  a  grant,  Wickham  v.  Hawker  (m),  Doe  d.  Doug* 

loM  V.  Lock{n).     It  is  a  grant  not  of  a  mere  licence,  but  of 

a  benefit     The  Act  states  that  he  had  other  rights  than 

as  owner  of  the  soil,  and  it  sets  them  forth ;  and  those 

rights  are  expressly  reserved  to  him.     The  clause  as  to 

satis&ction  for  damage  done  in  working  the  mines  was 

necessary,  because  tliere  might  be  damage  occasioned  by 

acts  which  were  in  excess  of  those  he  was,  in  strictness, 

entitled  to  do,  in  order  to  get  the  minerals ;  besides  which, 

before  the  passing  of  the  Act,  an  injury  so  occasioned  would 

be  an  injury  to  all  the  commoners;  but  after  the  passing 

of  the  Act,  and  the  allotment  made  under  it,  there  miglit 

be  an  injury  only  to  the  owner  of  a  particular  allotment, 

and  no  such  owner  could   obtain  compensation  without 

such  an  enactment. 

Townley  v.  Oibson  (o),  does  not  affect  the  present  case, 
for  there  the  words  of  reservation  were  such  as  not  only  not 
tomdnde  mines,  but  almost  to  exclude  them ;  and  of  course 
the  Court  could  not  enlarge  the  expressions  of  an  Act  of 
Parliament.  Here  hunting,  shooting,  kd,  are  expressly 
f^rved,  and  the  argument  on  the  other  side  amounts  to 
^,  that  the  Courts  are  to  restrict  the  plain  words  of  the 

W  Plowd.  866.  (n)  2  Ad.  &  El.  706» 

f*)  7  Mee  &  Wels.  63.  (o)  2  T.  R.  701. 

Y3 
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1859. 


KWART 
V, 

Graham. 


Mr.  Justice 

WlOUTMAN* 


Act.     Greathead  v.  Morley  is  either  distinguishable  from 
this  case,  or  it  cannot  be  supported. 

Mr.  Serjeant  Hayes  replied. 

The  Lord  Chancellor  (Lord  Campbell)^  proposed  the 
following  question  to  the  Judges : 

'^  Sir  James  Oraham  at  the  time  of  the  passing  of  the 
Inclosure  Act  having  been  the  owner  of  the  soil  of  the 
Bailey  Hope  pasture,  and  having  had  by  virtue  of  that 
ownership  (but  not  otherwise)  tfce  exclusive  right  of 
hunting,  shooting,  fishing,  and  fowling  over  the  said 
pasture,  was  he,  after  the  inclosure  had  been  completed, 
entided  to  the  right  of  hunting,  shooting,  fishing,  and 
fowling  over  allotments  made  to  the  owners  of  lands 
within  the  manor  of  Nichofforest  ?" 

Mr.  Justice  Wightman : 
The  Judges  who  heard  this  case,  with  the  exception  of 

my  brother  Willes,  agree  in  answering  your  Lordship's 

question  in  the  affirmative. 

Before  the    passing  of  the  Inclosure  Act,   Sir  James 

Graham,  as  lord  of  the  manor,  was  owner  of  the  soil  of 
the  land  to  be  enclosed,  and  as  such  had  a  right  to  hunt 
and  shoot,  &c.,  over  it.     The  Act  gives  him  an  allotment, 
in  satisfaction  of  all  his  right  as  lord  of  the  manor  in  th 
soil.     If  there  had  been  no  saving  clause,  he  would,  aftei^r 

the  inclosure,  have  had  no  right  to  hunt  or  shoot,  &c..  

over  the  allotments  made  to  other  persons  in  freehold^JE 
The  question,  therefore,  turns  wholly  upon  the  intention 
the  Legislature  in  the  saving  clause,  and  we  are  of  opinior 
that,  from  the  language  used,  it  was  intended  to  preser 
to  him  his  right  of  hunting  and  shooting,  kc,  over 
lands  allotted,  whether  his  right  before  the  Act  passed 
as  owner,  or,  as  some  may  have  erroneously  supposed, 


k< 
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lord  of  the  manor  merely,  but  that,  in  whatever  character 
be  exercised  the  right  of  himting  and  ahootingy  kc,  that 
right  was  preserved  to  him.     The  saving  clause  provides 
that  ''  nothing  in  the  Act  shall  defeat  or  lessen  the  right 
of  the  lord  of  the  manor  to  any  seignories,  royalties,  rights, 
or  services,  incident  or  belonging  to  the  manor,  but  that 
^ir  James  Graham    shall  and  may  hold  and   enjoy  the 
^me,  and  all   rents,  &c.,   and  all  coal  mines,  minerals, 
ores^  and  metals  whatsoever,  and  also  the  right  of  hunt- 
ing, shooting,  fishing,  and  fowling  in,  through,  and  over 
the   said  stinted  pasture,  and  every  part  and  allotment 
thereof,  and  all  other  seignories,  royalties,  and  privileges, 
to  the  lord  of  the  manor  incident  and  belonging,  other  than 
aad  except  those  which  were  expressly  declared  to  be 
barred  or  extinguished  by  the  Act,  in  as  full,  ample,  and 
beneficial  a  manner  as  they  would  have  enjoyed  the  same 
in  case  the  Act  had  not  passed." 

As  Sir  James  Graham,   the  lord   of  the    manor,  un- 
doubtedly had,  as  owner,  the  right  of  hunting,  shooting, 
fishing,  and  fowling  over  the  land  to  be  inclosed    at  the 
tinae  the  Act  passed,  it  is  difficult  to  suggest  a  form  of 
words  better  adapted  to  continue  that  right ;  and  it  seems 
to  have  been  the  clear  intention  of  the  Legislature  that 
It  should  continue  to  be  enjoyed,  whatever  might  be  the 
gi'ound  in  respect  of  which  it  had  been  exercised.     It  is  to 
be  observed,  that  the  mines  and  minerals  are  reserved  by 
the  same  clause,  and  if  that  saving  clause*  had  been  the 
only  one  relating  to  them,  the  same  question  would  have 
^^sen  as  to  them,  for  it  is  only  as  owner  that  Sir  James 
^^ahatn  would  have  been  entitled,  and  the  saving  clause 
^  m  the  same  terms  as  to  them,  though  there  could  be  no 
doubt  as  to  the  intention  to  reserve  them, 
VVith  respect  to  the  case  of  Greathead  v.  Morley  (p),  it 

(p)  3  Man.  &  Gr.  139. 
Y  4 
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1859. 

EWART 
V. 

Graham. 


Mr.  Justice 

WlLLSS, 


Jaly  6* 


is  to  be  observed,  that  the  tenns  of  the  saving  clause  were  , 
in  many  respects  so  different  from  that  now  in  question,^ 
that  it  may,  upon  that  ground,  be  capable  of  being  dis — . 
tinguished  from  this ;  but  even  if  it  were  not,  we  do  no^.^  < 
feel  bound  by  that  as  an  authority,  as  it  and  the  reasonia 
contained  in  it  are  open  to  many  objections. 

Mr.  Justice  Willes : 
My  Lords,  I  answer  the  question  of  the  House  in  tl^e 
negative ;  I  think  the  intention  of  the  saving  clause  was   to 
preserve  seignorial,  not  territorial  rights.     As  to  the  iDen. 
tion  of  ''  coals,'*  &c.,  in  the  saving  clause,  there  may  be  a 
seignorial  right  to  enter  to  take  mineitils  without  compen- 
sation, and  that  might  be  reserved  by  this    clause;    so 
that  the  introduction  of  them  into  the  clause  throws  no 
light  upon  the  question.     It  would  be  a  useless  repetitioo, 
for  which  I  should  be  unpardonable,  to  go  through  the 
arguments  already  before  the  House  in  the.  judgment  of 
Mr.  Justice  Erie,  in  the  Exchequer  Chamber,  in  which  I 
concurred,  and  to  which  I  beg  leave  to  refer. 

Tlie  Lord  Chancellor  (Lord  Campbell) : 
My  Lords,  after  attentively  considering  this  case,  I  am 
bound  to  say  that  I  entirely  agree  with  the  opinion  of  the 
majority  of  the  Judges  who  were  consulted  by  your  Lord- 
ships.   The  nature  of  the  right  in  question  is  exceedingly 
well  explained  in  a  learned  and  lucid  j  udgment  pronounced 
by  my  noble  and  learned  friend  on  my  left,  when  a  Judge 
of  the  Court  o(  Exchequer,  in  the  case  of  Wickham  v.  Hauh 
ker  {q).    And  from  that  it  appears  that  this  is  an  interest 
in  the  realty  which  is  well  known  to  the  law.     The  pro- 
perty in  animals,  y<?r^  naturcsy  while  they  are  on  the  soil, 
belongs  to  the  owner  of  the  soil,  and  he  may  grant  a  right  to 


(q)  7  Mee.  &  Wek.  63.  75. 
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others  to  come  and  take  them  by  a  grant  of   hunting,        \^- 
shootingy  fowling,  and  so  forth ;  that  right  may  be  granted       £wart 
by  the  owner  of  the  fee  simple,  and  such  a  grant  is  a     GaAHAic. 
licence  of  a  profit  ci  prendre.     Substantially  it  may  be  re- 
served by  the  owner  of  the  fee-simple  when  he  alienates, 
although  it  is  considered  that,  technically  speaking,  in  such 
a  case  it  is  a  re-grant  of  the  right  by  the  alienee  of  the  fee- 
simple. 

Now,  my  Lords,  this  being  so,  I  think  we  must  consider 
that  Sir  James  Graham^  being  the  owner  of  the  fee-simple 
of  the  estate,  had  this  right  in  him,  and  that  substantially 
the  bargain  between  him  and  those  who  were  to  become  the 
allottees  of  the  fee,  was,  that  this  right,  which  he  had, 
should  be  reserved  to  him  when  this  land  vras  allotted  to 
^em  under  the  Act  of  Parliament.     Now  the  Act  recites, 
'^  that  the  said  S\v  James  Chraliam^  as  such  lord  of  the  manor, 
is  owner  of  the  soil  of  the  said  stinted  pasture,  and  is  en- 
titled to  all  mines  and  minerals  within  and  under  the  same, 
^Qtl  to  other  rights,  royalties,  liberties,  and  privileges,  in 
^d  over  the  same."     The  special  case  tells  us  specifically 
^hat those  privileges  were;  and  it  says  that  "at  the  time 
^^  the  passing  of  this  statute  there  was  within  and  parcel 
of  the  said  manor,  a  tract  of  uninclosed  land,  being  a 
BtiQted  pasture,  containing  400  acres  or  thereabouts,  called 
^ffUey  Hitpe ;  and  the  said  Sir  James  Graham^  as  such 
lord,  was  then  the  ovmer  of  the  soil  of  Bailey  Hope,  and 
^i^titled  to  all  mines  and  minerals  within  and  under  the 
^oie,  and  to  other  rights,  royalties,  liberties,  and  privi- 
'^g^,  in  and  over  the  same,  and,  amongst  others,  to  the 
exclusive  right  of  himting,  shooting,  fishing,  and  fowling, 
\  tlirough,  and  over  Bailey  Hope,  and  every  part  thereof." 
My  Lords,  it  might  well  be  that  Sir  James  Graham 
^aoiild  make  this  bargain,  with  those  who  were  to  be  the 
^ottees,  to  preserve  this  exclusive  right  of  hunting,  shoot- 
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1859.  ing^  fishing,  and  fowling,  in  and  through  Bailejf  Hope^  and 
EwA&r  every  part  thereof.  Then  how  are  we  to  know  what  the 
Gaaham.  contract  was  ?  It  is  contained  in  the  Inclosure  Act;  and 
if  that  was  the  intention  of  the  parties,  I  know  not  how  it 
could  be  more  clearly  expressed  than  it  is  here.  Whei^^ 
we  come  to  what  is  called  the  saving  clause,  we  find  i^^ 
thus  enacted — [His  Lordship  read  it ;  see  ante,  p.  333.] 

Surely  the  right  which  had  existed  in  the  lord  is  hetr —  ^ 
reserved.     It  is  said  that  this  is  to  be  confined  to  su< 
rights  as  were  manorial  rights,  incident  and  belonging 
the  manor.     That  is  not  so,  because  it  reserves  to  h^^^^ 
all  *^  coals,  mines,  minerals,  ores,  and  metals  whatsoev^^j.*' 
(not  manorial  rights)  '*  and  all  powers  of  mining,  wo^^]^, 
ing,  and  getting  the  same."     It  is  quite  clear  that  ^his 
right  of  hunting,  fishing,  and  fowling,  tale  quale^  whatever 
it  is,  by  whatever  name  it  might  be  designated,  ^was 
anxiously  preserved. 

I  say  nothing  about  the  supposed  odiousness' of  this 
right,  because  that  cannot  at  all  influence  our  decision. 
We  have  only  to  see  what  the  Legislature  has  enacted, 
and  I  do  not  know  that  there  would  be  anything  at  all 
discreditable  in  a  person  wishing  to  continue  to  enjoy  that 
which  he  believed  belonged  to  him  as  owner  of  the  soil. 

Great  stress  was  placed  upon  the  case  of  Greathead  v. 
Morley(r).  Now,  I  wish  it  to  be  understood,  that  I  do 
not  at  all  mean  to  say,  that  that  case  is  not  well  decided. 
I  give  no  opinion  upon  that :  I  am  not  called  upon  to 
give  an  opinion  upon  it.  I  think  it  is  clearly  distinguisb' 
able  from  the  present.  Speaking  with  great  deference  to 
the  learned  judges  who  thought  that  that  case  could  not 
be  distinguished  from  the  present,  I  am  bound  to  express 
my  own  opinion,  that  it  is  clearly  distinguishable.    Accord- 

(r)  3  Man.  &  Gr.  189  ;  3  Sc.  N.  K.  538. 
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iog  to  Greathead  v.  Morleif,  the  language  of  the  reserva-         1869. 
tioQ  was  uniformly,  as  it  seems  to  me,  confined  to  manorial        Ewart 
easements.    Here  there  is  an  express,  absolute,  and  unqua-      Gbj^ 
lified  reservation  which,  I  think,  clearly  reserves  this  right 
to  Sir  James  Graham  as  if  still  owner  of  the  soil.     For 
these  reasons,  my  Lords,  I  must  advise  your  Lordships, 
that  this  judgment  should  be  affirmed. 

Lord  Brougham: 

My  Lords,  I  entirely  take  the  same  view  as  my  noble 

I      and  learned  firiend.    Without  being  called  upon  to  give 

.    any  opinion  whatsoever  upon  the  case  of  Oreathead  v. 

Morley^  I  will  only  say,  that  I  think  it  may  be  perfectly 

well  decided ;  I  do  not  say  that  it  is  not ;  but  it  is  clearly 

distinguishable,  upon  the  ground  stated  by  my  noble  and 

learned  friend,  from  the  present  case.     I  am,  therefore,  of 

k     opinion,  with  him,  that  your  Lordships  ought  to  give  judg- 

.      inent  for  the  Defendant  in  Error. 

Lord  Cranworth : 

My  Lords,  I  take  exactly  the  same  view  of  this  case 
with  my  noble  and  learned  friends.     With  respect  to  the 
case  of  Grealhead  v.  Morley^  I  must  make  this  observa- 
tion.   Either  this  case  is  distinguishable  from  it,  or  else 
the  decision  in  that  case,  in  my  opinion,  was  wrong.     We 
need  not  say  which  of  these  two  alternatives  we  think  the 
nght  one,  and  it  would  be  improper  for  us  to  say,  that  we 
overrule  a  case  which  possibly  may  be  distinguishable 
^m  the  present.     But,  if  not  distinguishable,  I  have  no 
hesitation  in  saying,  that  that  case  was  wrongly  decided. 
Here,  after  what  is  called  the  saving  clause,  there  is  an 
expre^  enactment,  '^  that  Sir  James  Oraham^  his  heirs  and 
*88»giis,  shall  at  all  times  hereafter  enjoy  the  right  of  hunt- 
^)  shooting,  fishing,  and  fowling  in   and  through  and 
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JUoO.  over  tlie  said  stinted  pasture,  and  eveiy  part  and  allotment 
EwAiiT  thereof."  If  it  had  stopped  there,  I  presume  there  could 
Gka^uam.  ^^^^  been  no  doubt;  but  it  goes  on  to  couple  that  with 
''other  seignoriesy  royalties,  and  privil^es,  in  as  full, 
ample,  and  beneficial  a  manner  as  he  and  they  respectively 
could  or  might  have  held  and  enjoyed  the  same  in  case 
this  Act  had  not  been  passed/'  It  is  these  words  which 
I  presume  are  considered  (indeed,  I  so  collect  from  the 
opinion  of  the  learned  judges)  mainly  to  create  the  diffi- 
culty ;  because,  it  is  said,  they  treat  it  as  a  mere  seignorial 
right,  and  indicate,  as  it  is  thought,  that  nothing  else  was 
meant  to  be  given,  but  something  which  had  existed  as  a 
seignorictl  right  before  the  passing  of  the  Act.  Now,  I 
confess  that  I  cannot  come  to  that  determination. 

I  am  very  glad  that  the  form  in  which  the  case  was  pu 
for  the  opinion  of  the  learned  judges  raises  what  is  th 
'  real  question,  namely,  that  there  was  no  other  right 
the  right,  which  arose  from  the  Defendant  in  Error  bei 
the  owner  of  the  soil.     But,  looking  strictly  at  the 
it  states,  that  this  was  a  seignorial  right,  because  it  &  ^• 
pressly  states,  '*  that  Sir  James  Graham^  as  such  lord,  w^  sj 
entitled,  amongst  other  things,  to  the  right  of  huntiiza^; 
shooting,  fishing,  and  fowling."     Therefore,  if  it  was  takL^co 
upon  the  statement  of  the  case,  there  could  be  no  dowbt 
that  this  was  a  seignorial  right.     But,  in  truth,  it  evi- 
dently was  no  seignorial  right     But  the  Act  of  Pariia- 
ment  states,  that  there  were  certain  privileges  which  ie 
enjoyed  as  lord.     The  case  shows  us  what  was  meant  by 
that,  and  my  opinion  is,  that  we  are  giving  eflfect  to  the 
real  intention  of  the  parties,  and  to  the  true  constructioD  of 
the  Act,  by  holding,  that  what  was  meant  to  be  given  or 
reserved  to  Sir  James  Graham  was  the  de  facto  right  of 
sporting  which  he  enjoyed,  from  whatever  source  that  right 
arose.     I,  therefore,  think  that  the  judgment  ought  to  b^ 
for  the  Defendant  in  Error. 
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Lord  Wensleydale: 
Itfy  Lords,  I  entirely  agree  with  my  noble  and  learned 
friendsy  that  the  judgment  ought  to  be  for  the  Defendant 
io.  Errur.     I  entirely  adhere  to  the  opinion  which  I  gave 
in   the  Court  of  Exchequer,  in  which  all  of  us  concurred, 
that  in  this  case  there  is  a  reservation  of  the  de  facto  right 
to  Sir  Jame$  Graham.    The  only  part  of  that  judgment  as 
to  which  I  have  any  doubt  is,  whether  this  case  can  be  dis- 
tinguished from  the  case  of  Greathead  v.  Morky ;  but  I 
adopt  the  alternative  of  my  noble  and  learned  friend  oppo- 
^te,  that  either  it  can  be  satisfactorily  distinguished,  or 
that  the  decision  is  wrong. 

Judgment  of  the  Exchequer  Chamber  affirmed. 

Lords'  Journals,  5  July  1859. 


1859. 

EWART 

Graham* 


Gbobgb  Chabemorb 
Hbnrt  Richabds   - 


-  Plaintiff  in  Error. 

-  Defendant  in  Error* 


UfiO. 


'^m  principles  which  regulate  the  rightaof  owners  of  land  in  icspeet 
to  water  flowing  in  known  and  defined  channels,  whether  upon  or 
below  the  enr&ce  of  the  gronnd,  do  not  apply  to  andergronnd 
water  which  merely  percolates  through  the  strata  in  no  known 
channels. 

^Vbere,  therefore.  A,  a  landowner  and  a  millowner  who  had  for 
above  GO  years  enjoyed  the  use  of  a  stream  which  was  chiefly  sup- 
plied by  such  percolating  underground  water,  lost  the  use  of  the 
stream  after  an  adjoining  owner  had  dug,  on  his  own  ground,  an 
extenaiTe  well  for  the  purpose  of  supplying  water  to  the  inhabi- 
tants of  the  district,  many  of  whom  had  no  title  as  landowners  to 
the  use  of  the  water: 

HiLDy  that  A.  had  no  right  of  action. 

(^^idUfuoM  T.  The  Grand  Junction  Canal  Company.  7  Exch.  Rep. 
282  questioned.) 


Feb.  16, 16. 
June  11. 
Jn]y27. 


This  was  a  proceeding  in  Error  on  a  judgment  in  the 
Court  of  Exchequer  Chamber.    The  Plaintiff  was  a  mill- 
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18119. 
Chasbmorb 

V, 

Richards. 


owner  near  Croydon;  the  Defendant,  the  clerk  oftl 
Local  Board  of  Health  of  that  town,  in  which  characte 
he  was  sued. 

The  declaration  stated,  that  the  Plaintiff  was  possessec 
of  an  ancient  mill,  with  the  appurtenances,  and  was  eO" 
titled  to  the  flow  of  a  certain  stream,  called  the  Wandk, 
for  the  purpose  of  working,  using,  and  more  convenientl} 
enjoying  the  said  mill,  and  that  the  said  board  wrongfully 
abstracted  and  prevented  the  flow  of  and  diverted  the 
water  of  the  said  stream  away  from  the  said  mill,  and 
wrongfully  abstracted  and  prevented  and  intercepted  the 
flow  of  and  diverted  water  which  ought  to  have  flowed 
into  the  said  stream  and  mill,  and  continued  to  abstract, 
prevent,  divert,  and  intercept  the  same  respectively,  bj 
digging  and  sinking  a  well  near  to  the  said  stream,  and 
taking  the  water  of  such  well. 

The  Defendant  pleaded,  not  guilty,  by  statute.  Tbc 
statute  stated  in  the  margin  was  11  &  12  Vict  c.  63,8. 19^. 
a  public  Act.     Upon  this  plea  issue  was  joined. 

The  cause  came  on  for  trial  at  the  Kingston  assizes  in 
March  1864,  before  MrA  Baron  Alderson^  when  a  verdict 
was  entered  for  the  Plaintiff,  subject  to  the  award  of  Mr 
Creasy,  with  power  to  him  to  state  a  special  case  for  the 
opinion  of  the  Court.  A  case  was  stated,  and  the  follow* 
ing  are  the  material  facts  set  forth  in  it : — 

'^  The  Plaintiff  is,  and  at  the  time  of  the  acts  complainec 
of  was,  possessed  of  and  was  the  occupier  of  an  anden 
mill  on  the  river  Wandk,  in  the  county  of  Surrey,  call« 
Waddon  Mill,  situate  about  one  mile  from  the  town  o 
Croydon  in  the  said  county. 

''  The  Plaintiff,  and  the  preceding  possessors  and  occa 
piers  of  the  said  mill,  had,  for  upwards  of  sixty  years  nex 
before  the  acts  of  the  local  board  hereinafter  mentionec 
and  for  upwards  of  sixty  years  next  before  tlie  bringin 
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of  the  action,  used  and  enjoyed  as  of  right,  and  been        1859. 
eatitled  to  use  and  enjoy  the  flow  of  the  said  river  for  the    Chasbmorb 
purpose  of  working  and  using  the.  said  mill.  Richabds. 

*'The  river  WancUe  commences,  and  always  has  com- 
menced its  course  near  the  part  of  the  town  of  Croydon 
which  is  nearest  to  the  said  mill,  and  the  said  river  flows 
and  always  has  flowed  thence  to  and  by  the  PlaintifTs 
mill. 

''The  river  Wandle  is,  and  always  has  been,  fed  and 

supplied  above  the  PlaintifTs  mill  by  (among  other  sources 

of  supply)  the  water  produced  by  the  rainfall  on  a  district 

of  many  thousand  acres  in  extent,  comprising  the  town  of 

Croydon  and  its  vicinity. 

''Large  quantities  of  this  water  sink  into  the  upper 
groimd  to  various  depths,  and  then  flow  and  percolate 
through  the  strata  towards  and  to  the  river  Wandle  (if  not 
interfered  with),  in  some  instances  rising  to  the  surface  as 
springs,  and  then  flowing  as  little  surface  streams  into  the 
nver;  in  other  instances  finding  their  whole  way  under* 
ground  into  the  river.  The  precise  lines  and  courses  in 
which  the  underground  runlets  and  particles  of  water  bo 
find  their  way  underground  towards  and  to  the  river  vary 
continiially  and  infinitely  with  the  shiflings  and  variations 
^  the  soil  which  occur  from  natural  causes,  but  the 
general  flow  of  large  quantities  of  water  to  the  river  Wandle 
IB  as  above  described ;  and  if  they  are  not  interfered  with 
or  intercepted,  they  form  considerable  sources  of  supply 
to  the  river,  as  well  above  as  below  the  Plaintifi^'s  mill. 

''It  is  impossible  to  know  beforehand  the  precise  or 
complete  effect  which  the  sinking  a  new  well,  and  pump- 
n^  from  it  in  any  part  of  the  district  above  described, 
"nay  have  upon  springs  or  streams  in  the  vicinity ;  the 
*™ct  may  be  instantly  sensible  and  considerable,  or 
**  a  long  time  no  sensible  effect  may  appear;  but  the 
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1859.         natural  effect  of  abstracting  a  large  quantity  of  water  at 
Chasemorb    any  spot  of  the  district  above  described  is  to  diminish  the 

am 

RichIros.  quantity  at  every  other  spot  throughout  the  district, 
though  the  amount  of  diminution  at  particular  spots  may 
be  infinitesimally  small;  and  the  natural  efTect  to  be 
reasonably  expected  from  sinking  a  new  well  in  such  a 
district,  and  from  continually  or  almost  continually  pump- 
ing thence  large  quantities  of  water  for  a  long  time,  must 
be  the  sensible  diminution  of  the  water  supply  of  springs 
and  streams  in  the  vicinity. 

'^  The  above  description  is  to  be  taken  to  apply  to  th^ 
district  in  question,  not  merely  at  the  present  timc^,  but  fo^  ^ 
60  years  and  upwards  next  before  the  works  and  acts 
the  Local  Board  of  Health  hereinafter  mentioned,  and  fc 
60  years  and  upwards  before  the  bringing  of  the  action. 

*'  The  Local  Board  of  Health  for  the  town  of  CroydLm^ 
was  duly  constituted  under  the  *  Public  Health  Act,'  a:^K}c 
under  the  'Public  Health  Supplemental  Act,  1849.' 

''  In  the  year  of  our  Lord  1851,  the  said  Liocal  Boi^-rrf, 
for  the  purpose  of  supplying  the  town  of  Croydon  ynth 
water,  and  for  other  sanitary  purposes  under  the  said  sta- 
tutes, made  and  sank  a  large  well  to  the  depth  of  74  feet 
in  their  own  ground,  in  a  piece  of  land  of  and  belongiog 
to  them  in  the  town  of  Croydon^  and  within  the  district 
which  has  been  above  described.    The  distance  of  the  said 
well  from  the  commencement  of  the  river  Wdndle  is  about 
a  quarter  of  a  mile.    They  also  erected  pumps  and  steam- 
engines  on  their  said  ground,  and  began  to  pump  water 
from  the  well  into  a  reservoir  and  pipes,  for  the  supply  of 
the  town  at  the  end  of  the  said  year,  and  with  sligb^ 
periods  of  intermission,  have  continued  to  do  so  to  the 
present  time. 

"  The  amount  of  water  so  pumped  and  taken  by  them 
through  and  from  the  said  well  during  the  period  of  w* 


CASES  IN  THE  HOUSE  OF  LORDS.  353 

cal^idar  months  from  the  16th  of  Avgustj  in  the  year  oF       1859. 

our  Lord  1853,  to  the  16th  day  of  February  in  the  year  of   Chasbmorb 

our  Lord  1854,  was  between  500,000  and  600,000  gallons     'sLicb1ko&. 

didly.  Part  of  the  said  quantity  of  water  so  then  pumped 
and  taken  by  them  through  and  from  the  said  well,  was  water 
then  flowing  and  finding  its  way  underground  through  the 
Btrata  in  the  manner  above  described,  towards  the  Riyer 
Wmdky  and  which,  if  not  intercepted  by  the  operation  of 
the  said  well  and  pumping,  would  have  flowed  and  found  its 
way  into  the  River  WattdU  above  the  Plaintiff^'s  mill ;  but 
which,  by  the  operation  of  the  said  well  and  pumping,  was 
drawn  away  into  the  said  well,  and  thence  pumped  up  and 
taken  by  the  said  Local  Board :  and  1  find,  as  a  fact,  that  the 
said  Local  Board  did  during  the  six  months  aforesaid,  by 
means  of  the  said  well  and  pumping,  abstract,  divert,  and  in- 
tercept underground  water,  but  underground  water  only,  that 
otherwise  would  have  flowed  and  found  its  way  into  the 
K?er  Wandle^  and  would  then  and  there,  as  part  of  the 
^^^  and  stream  of  the  said  river,  have  flowed  and  found 
its  way  to  the  said  mill  of  the  Plaintiff,  and  have  been  ap- 
plicable and  serviceable  to  and  for  the  working  thereof, 
and  that  the  same  was  sufficient  in  quantity  to  have  been 
of  sensible  value  in  and  towards  the  working  of  the  said 
miU. 

''And  I  find  that  the  said  Local  Board  did  not,  during 
^y  part  of  the  time  in  question,  intercept,  divert,  or  ab- 
stract, or  draw  into  their  well,  any  water  which  had  already 
joined  the  said  River  Wandle  and  become  integral  part  of 
^  same,  or  which  had  already  joined  and  become  integral 
P^  of  any  surface  stream  running  into  the  said  river. 

''I&rther  find  that  the  said  Local  Board,  throughout 
^  their  acts  and  works  hereinbefore  described,  were  actu- 
^  by  no  malice  against  the  Plaintiff  or  any  one  else,  and 
™*t  they  did  not  intend  in  any  way  to  diminish  the  quan- 
go!-. VII.  z 
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1859.        tity  of  water  in  the  River  Wandle,  or  to  injure  any  per 
Chasbmorb    interested  in  the  use  of  the  said  river ;  but  the  said  Bo 

RiGiBAU)6.  ^^  ^^  ^^™^  ^^  ^^^  ^^^  ^^^  ^^^  works,  and  through 
the  said  period  of  six  months  particularly  in  question 
this  cause,  had  reasonable  means  of  knowing  the  proba 
and  natural  effects  of  their  said  acts  and  work^. 

"  In  considering  this  case,  the  Court  is  to  have  poi 
to  draw  all  inferences  of  fact  which  a  jury  might  draw. 

''  The  question  for  the  opinion  and  judgment  of  i 
Court  is  whether,  under  these  circumstances,  the  said  Lo 
Board  of  Health  is  legally  liable  in  this  action  to  the  Pla 
tiff  for  the  abstraction  of  water  as  above  described.** 

On  the  14th  May  1856,  the  Court  of  Exchequer,  acti 
upon  the  authority  of  Broadbent  v.  Ramsboiham  (a),  a 
without  hearing  any  argument,  gave  judgment  for  the  I 
fendant 

On  the  12th  May  1857,  the  Court  of  Exchequer  Chai 
ber  affirmed  that  judgment,  Mr.  Justice  Coleridge  differi 
from  the  other  Judges  (6).  On  this  judgment  error  w 
suggested. 

The  Judges  were  summoned,  and  Mr.  Justice  Wightmc 
Mr.  Justice  Williams,  Mr.  Baron  Martin,  Mr.  Just: 
Cromptouy  Mr.  Baron  Bramwell,  and  Mr.  Baron  WatM 
attended. 

Mr.  Bovill  and  Mr.  Needham  (Mr.  Raymond  ^s 
with  them)  for  the  Plaintiff  in  Error  (c). 

On  the  facts  found  in  the  special  case,  the  Plaintiff  ' 
a  clear  right  to  this  water ;  the  burden  of  showing  a  jtx 

(o)  11  Exch.  602.  (b)  2  Hurl.  &  Nor.  168. 

(c)  There  was  some  argument  on  the  words  of  the  145  6.0C 
Public  Health  Act  of  1848,  11  &  12  Vict.  c.  63,  under  whicb. 
Defendant  had  acted ;  but,  as  the  judgment  proceeded  entirely  ox^ 
general  law  relating  to  rights  to  water,  that  argument  is  not  repox 
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fication  for  interference  with  this  right  rests^  therefore,  on 
the  Defendant.  The  ordinary  right  to  water  is  the  same 
as  the  right  to  light  and  air,  Blackstone  (d)\  and  any 
additional  right  must  be  established  by  grant  or  prescrip- 
tion. Here  the  Plaintiff's  title  is  perfect,  both  as  respects 
ownership  of  land  and  length  of  enjoyment.  He  is  the 
owner  of  the  land  over  which  flows  an  ancient  mill-stream, 
^  he  has  been  in  possession  of  the  right  to  use  the  water 
of  that  stream  for  above  60  years.  His  enjoyment  of  this 
%ht  has  been  invaded  by  the  Defendant,  who  takes  the 
water,  not  only  from  land  which  he  occupies,  but  from  a 
Itfge  extent  around,  and  entirely  diverts  it;  so  that  the 
Plaintiff  no  longer  has  the  use  of  it.  This  is  an  excess  for 
which  the  Defendant  is  answerable.  Each  owner  may 
l^ve  the  reasonable  use  of  water  coming  to  his  land,  but 
^e  use  must  be  confined  within  reasonable  limits.  That 
^  the  law  in  England^  and  it  applies  even  in  the  cases 
oti  the  subject  of  irrigable  meadows. 

Xhe  first  case  in  which  a  question  of  this  sort  directly 

<ux>8e  was  that  of  JBalston  v.  JBensied  (e),  where  Lord 

ElUnhoraugh  held  that  "  20  years'  exclusive  enjoyment  of 

water  in  any  particular  manner,  affords  a  conclusive  pre- 

siuxiption  of  right  in  the  party  so  enjoying  it ;"  and  there 

the  owner  of  an  adjoining  close  was  held  liable  for  cutting 

a  diam,  whereby  the  supply  of  water  to  a  spring  on  the 

Plaintiff's  land  was  diminished.     In  Race  v.  Ward  (/)  it 

was  expressly  decided,  that  the  use  of  water  issuing  from 

&  well  was  not  in  the  nature  of  a  profit  cL  prendre^  but  was 

an  easement ;  and  in  Mason  v.  HUl  (g)  it  was  held  that 

an  action  would  lie  to  recover  damages  for  water  diverted 


1859. 
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W  Conun.  vol.  ii.  p.  U, 
(0  I  Camp.  463. 


(/)  4  El.  &  Bl.  702. 
(g)  5  Bam.  &  Ad.  1. 
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1869.        from  springs  in  the  PlaintifTs  land,  and  collected  in  a 

CHiiiDfOBa    reservoir,  for  the  possessor  of  land  through  which  a  natural 

P    **  stream  flows  has  a  right  to  the  advantage  of  the  stream 

'""^     flowing  in  its  natural  course,  no  adverse  right  liavinK  been 

acquired  by  twenty  years'  possession. 

The  law  of  the  United  States  resembles  that  of  England. 
Mr.  Justice  Story  in  Tyler  v.  Wilkinson  (A)  laid  it  down 
that  '^  no  proprietor  has  a  right  to  use  the  water" ;  that  is, 
water  flowing  along  his  own  land,  ''to  the  prejudice  of 
another ;''  and  in  Mr.  Chancellor  Kenfs  Commentaries  (i), 
the  right  to  the  use  of  water  is  treated  as  that  of  every 
inferior  proprietor,  but  that  right  is  declared  subject  to  the 
restriction  that  it  must  be  a  reasonable  use.  The  same 
principle  of  reasonable  use  has  therefore  been  adopted 
both  nations.  That  doctrine  is,  in  Emhrey  y.  Owem  (J) 
declared  to  be  fully  established ;  and  it  is  said  (k)  ''th« 
law  as  to  flowing  water  is  now  put  on  its  right  footing  b^ 
a  series  of  cases,  beginning  with  that  of  Wright'^.  Howard  (J 
followed  by  Mason  v.  HiU  (m),  and  ending  with  that  ^ 
Wood  V.  Wavd  (n),  and  is  fully  settled  in  the 
courts.    Ken€%  Commentaries."    There  are  several  oi 


(A)  4  Mason's  U.  S.  Rep.  400. 

(t)  Vol.  3,  Leet.  62,  pp.  439.  445. 644.—'*  A  proprietor  of 
has  no  property  in  the  water  itself,  but  a  simple  osafruot  whil^^Hv  it 
passes  along.    Aqua  currit  et  debet  currere  ut  eurrere  sokibat  is  the 

language  of  the  law.  Though  he  may  use  the  water  while  it  runs  o^^ner 
his  land,  as  an  incident  to  the  land,  he  cannot  unreasonably  lefllBiui 
or  give  it  another  direction,  and  he  must  return  it  to  its  onlii^  aiy 
channel  when  it  leaves  his  estate.    Without  the  consent  of      'ihe 
adjoining  proprietors  he  cannot  divert  or  diminish  the  quaBtit;r3r  of 
water  which  would  otherwise  descend  to  the  proprietors  below^    hot 
throw  the  water  back  on  the  proprietors  above,  without  a  graa^  or 
an  uninterrupted  enjoyment  of  20  years,  which  is  evidence  of  it*' 

(j)  6  Exch.  Rep.  363.  6  Id.  1. 

(i)  Id.  368.  („)  3  Exch.  Rep.  748,  and  sec 

;0  1  Si.  &  Stu.  190.  Miner  v.  GUmour,  12  Moo.  P-  C. 

[m)  3  Bam.  &  Ad.  304 ;  Cas.,  131. 
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passages  in  the  same  judgment^  in  all  of  which  the  right         1^^- 
of    all  the  proprietors  of  land  is  restricted  ''to  a  rea-    Chasbmorb 
sonable  enjoyment  of  this  gift  of  Providence."    The  case      RicuIeds. 
of  Wood  Y.  Watid,  there  referred  to,  is  express  upon  that . 
point    All  these  authorities  apply  as  much  to  water  flow- 
ing under  ground  as  to  that  which  flows  on  the  surface, 
And  whose  course  is  visible  to  all.    And  the  doctrine  thus 
set  forth  comes  from  the  civil  law.     Thus  in  Cujacius  (o), 
It   is  said,  *'  Aquse  haustus,  est  jus  pnedii  non  persons. 
Hoc  vero  ita  procedit,  si  aqua  hauriatur  umis,  aut  urceis, 
^^t,  situlis  aquariis,  vel  aliis  vasibus  ad  aquam  hauriendam 
^^coonunodatis.     Quid  autem  fiet,  si  aqua  hauriatur  ma- 
cbinis  aut  organis  ?     Machinse  quibus  hauritur  aqua,  hsB 
s^uit,  quse   etiam  hodie  sunt   in  usu,    rota,  tympanum, 
<^CK2h]ea.     Qussstio  ergo  legis  est,  quid  juris  sit,  si   aqua 
^viriatur  his  machinis ;"  and  he  goes  on  to  say,  that  there 
n^^y  be  a  grant  of  an  exclusive  right  to  take  water,  but  he 
i^xiposes  even  a  restriction  on  that     His  words  are,  (jp) 
'^  Nunc  qusero  an  sit  utilis  hsec  cessio.    Si  quis  mihi  ces- 
sent  ne  sibi  liceat  in  suo  fundo  aquam  queerere.     Constat 
vero  banc  cessionem  valere,  quia  est  mihi  utilis,  ne  scil. 
nainuatur  aqua  mei  fundi,  nee  preecedantur  vense  aquari® 
naei  fundi  aut  putei."     It  is  therefore  clear  that  Cujacius 
doubted  whether  such  a  right  could  be  good  even  in  a  grant, 
^^i  he  only  inclined  to  think  it  might,  if  the  grant  was  for 
^^s^fid,  that  is,  necessary  purposes  of  the  grantee.    Here 
™ere  is  neither  evidence  of  a  grant  nor  that  the  water  taken 
^  'equired  for  the  use  of  the  Defendant     Even  supposing 
^^t  such  a  grant  could  be  good,  still  it  must  be  shown 
^  e^st,  and  here  there  is  no  proof  of  that  kind. 

The  rule  to  be  deduced  from  these  authorities  seems  to 

(o^  nt  IV.,  Comm.  Praed.  (p)  Tit.  I.  De  SeTvitutibus. 

^^b.  VlIL,  Digwt^  Vol.  7  (Ed.        Same  Vol.  Col.  390. 
^*pl«  1768),  CoL  443. 
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1859.  be  tliat  the  owner  or  occupier  of  the  land  has  the  right  to 
CuASBMORB  take  the  water  flowing  through  it  to  a  reasonable  extent, 
RicHiaDs.  ^^^  for  purposes  connected  with  the  land  through  which 
,  it  flows,  but  not  otherwise.  Here  neither  of  these  con- 
ditions is  fulfilled  by  the  defendant;  besides  which  he 
claims  to  take  not  only  the  water  which  he  finds  on  his 
own  land,  but  likewise  to  draw  it  from  all  the  land  around 
him,  and  not  for  his  own  use  merely,  but  to  supply  other 
people,  who  have  no  right  to  the  water  at  all.  Such  a 
claim  cannot  be  supported;  it  is  in  excess  of  all  the  prin- 
ciples which  have  hitherto  governed  questions  of  this  sort. 
Nor  does  the  purpose  of  the  Defendant  give  him  the  right 
he  claims.  If  the  Defendant  may  take  the  water  fi*om  all 
the  land  immediately  around  his  own  merely  because  he  is 
about  to  employ  it  for  the  benefit  ofthe  town  of  Croydon,  he 
may  take  it  in  like  manner,  and  carry  it  to  London,  for  th< 
purposes  of  the  metropolis.  The  case  of  Dickinson  v.  7%^  s 
Grand  Junctwn  Canal  Company  (q)  is  precisely  in 
here.  Tbere  the  company  had  power  to  make  wells,  and  ir, 
1849  formed  a  well,  and  pumped  a  quantity  of  under-groi 
water  which  would  otherwise  have  gone  into  the  river, 
would  have  found  its  way  to  the  Plaintifi^s  mill,  but  whio^  ^ 
was  thus  intercepted;  and  it  was  held,  that  an  acti^>^ 
would  lie  at  common  law  against  the  company  for 
abstraction  of  the  water,  though  it  never  had  formed  p=- 

of  the  river,  whether  the  water  was  part  of  an  und ei 

ground  watercourse  or  was  merely  water  which  had  per  ^so 
lated  through  the  stratum.  In  that  case  it  was  said  (r) 
that  when  water  was  on  the  surface,  the  right  of  the  ovrmier 
of  the  land  was  undoubted ;  **  and  if  the  course  of  a  »mib- 
terranean  stream  were  well  known,  as  is  the  case  with 
many  which  sink  under  ground,  pursue  for  a  short  spa^c^e  a 

(7)  7  Exch.  Rep.  282.  (r)  7  Exch.  Rep.  300. 
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Bal>terraQeous  course^  and   then  emerge  again,  it  never 

could  be  contended  that  the  owner  of  the  soil  under  which 

the   stream  flowed,  could  not  maintain  an  action  for  the 

diversion  of  it  if  it  took  place  under  such  circumstances 

as  would  have  enabled  him  to  recover  if  the  stream  had 

been  wholly  above  ground/'     [Lord  Brougham.  Suppose 

a  man  sank  an  artesian  well  for  his  use,  and  got   an 

Bmple  supply  of  water,  he  must  obtain  part  at  least  of  it 

fiom  what  would  otherwise  find  its  way  into  neighbouring 

streams.    Suppose  it  was  like  the  artesian  well  at  Grenelk^ 

which  affects  streams  for    forty  or  fifty  miles  around; 

would  every  proprietor  and  millowner  within  such  a  circle 

ha^e  a  right  of  action  ?  ]     It  is  not  necessary  in  this  case  to 

consider  such  speculative  instances ;  here  the  injury  and 

^e  cause  of  it  are  undoubted. 

The  case  of  Rawstron  v.  Taylor  ($)  does  not  impeach 

the  doctrine  thus  laid  down.    That  case  decided  that  the 

OMmer  of  land  has  an  unqualified  right,  as  to  water  coming 

oix  his  land  in  no  regular  or  defined  course,  to  drain  it  for 

&Sricultural  purposes,  and  a  neighbouring  proprietor  can- 

i^ot  complain  that  he  is  thereby  deprived  of  such  water 

which  would  otherwise  have  come  to  his  land.    There  the 

ireal  principle  was,  that  each  proprietor  had  the  right  to 

deal  in  a  reasonable  manner  with  the  water  on  his  own 

land,  and  that  though  such  reasonable  and  necessary  use 

of  it  might  be  injurious  to  another  proprietor,  it  gave  no 

^ht  of  action.    The  Plaintiff  does  not  contest  that  prin- 

^^ple^  and  its  application  leaves  Dickinson  v.  The  Grand 

^^ction  Company  entirely  unshaken.     Nor  is  it  touched 

^y  -Braadhent  v.  Ranubotham  {t\  which  likewise  applies 

^  snr&ce  water,  where  it  was  held  that  water  which  occa- 


1860. 
Chasbmobb 

RlCHABOB. 


vO  n  Exch.  lUp.  369. 

(O  11  Ezch.  Rep.  602.  25  Law 


Joar.(N.S.}£xch.  115. 
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1869.        sionally  flowed  over  land  in  no  definite  channel^  though 
Chaskmork    when  doing  so  it  benefited   the  Plaintiff^  could  not  be 
Richards,    cla^ii^cd  by  him  as  something  in  which  he  had  a  fixed  legal 
interest*    Yet  it  was  on  the  authority  of  these  two  cases 
that  the  judgment  in  the  Court  of  Exchequer  in  the  present 
case  was  given.     [Lord  Wensleydale.  I  did  not  take  part 
in  that  judgment ;  1  had  left  the  Court  before  it  was  de- 
livered.   I  imagined  there  was  a  definite  stream  which  fell 
into  the  basin,  and  that  an  action  would  lie  for  interrupting 
that  stream.     My  learned  brothers  did  not  think  there  was 
any  stream ;  we  differed,  not  on  any  point  of  law,  but  on 
a  point  of  fact].     In  the  report  of  the  case  in  the  **  Law 
Journal''  there  is  introduced  a  very  important  observation 
of  Mr.  Baron  Parhe^  who,  speaking  of  Acton  v.  BlundeU{u)y 
said,  "  This  Court,  and  I  believe  all  other  Courts,  disap- 
prove of  that  part  of  the  judgment  which  denies  the  natu- 
ral right  to  the  water.    In  Wood  v  Waud^  it  was  held  that 
there  was  no  distinction  with  respect  to  water  running 
under  ground.     For  instance,  there  would  be  no  right  to 
divert  the  River  Mole  or  the  stream  at  Inglebvrough  (which 
is  subterranean  in  a  known  course  for  a  mile).  Dickinson  v. 
The  Grand  Junction  Canal  Company,  shows  the  right 
feeders,  unless  the  owner's  necessities  require  them."    Thi 
Plaintiff  here  contends  for  that  natural  right,  and  admil 
that  where  there  are  necessities  of  use  affecting  a  pai 
ticular  owner,  the  water  may  be  taken  by  him  for  sue 
necessary  use ;  that  is,  indeed,  the  reasonable  use  whi< 
all  the  authorities  show  to  be  lawful;  but  that  will 
justify  what  has  been  done  here. 

This  brings  the  argument  down  to  the  present  case  itse' 
and  it  is  submitted  that  the  judgment  of  Mr.  Justice  Cc 
ridge  is  right  (v\  and  the  judgments  of  the  other  Jud^"^ 
in  the  Exchequer  Chamber  are  erroneous. 
(u)  12  Mee.  &  Web.  324.  (v)  2  HorL  &Nor.  1C8, 185* 
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The  Attorney-General  (Sir  F.  Kelly)  and  Mr.  G.        1859. 
Miller  for  the  Defendant  in  Error :  Chassmors 

The  substance  of  the  Plaintiff's  claim  is,  that  after  a     j^cJ^j^js 
possession  of  20  years,  he  is  absolutely  entitled  to  all  the 
water  which  he  has  been  accustomed  to  use  at  his  mill, 
from  whatever  source  it  is  derived,  whether  passing  through 
known  and  defined  channels  above  the  surface  of  the 
ground,  or  passing  through  unknown  and  undefined  chan- 
nels underground.     But  it  is  not  denied  that  his  claim  is 
subject  to  some  qualification,  and  that  is,  that  every  owner 
of  laiid  over  or  through  which  the  water  flows  to  the  river 
is  entitled  to  appropriate  to  his  own  use  a  reasonable  quan- 
tity of  this  water.     Here  arises  the  first  difficulty ;  foi  here 
begins  the  conflict  of  rights  of  all  the  owners  whose  lands 
are  on  the  same  level.     It  is  admitted  that  each  owner  has 
A  i%ht  to  the  reasonable  use  of  the  water  passing  through 
Us  ground ;  he  may  sink  a  well  to  supply  his  domestic 
and  agricultural  wants.    This  well  produces  no  perceptible 
effect  on  the  quantity  of  water  that  used  to  flow  into  the 
s^i^am.     But  a  great  many  other  owners  do  the  same,  and 
*  Very  perceptible  effect  is  then  produced.    Is  the  mill- 
^^n&[  then  entitled  to  his  action?    And,  if  so,  against 
v^hom?    Against  all  jointly,  or  against  each?     And,  if 
^gHinst  each,  against  which  of  them,  there  being  no  pos- 
^il>le  means  of  telling  which  amongst  them  has  caused  the 
^jury?    What  is  the  reasonable  use?     First,  it  is  con- 
ceded  that  it  is  the  necessary  use  of  the  water  for  domestic, 
^^K^  then  for  agricultural  purposes;  but  Mr.  Chancellor 
^eni  has  been  cited,  and  he  superadds  the  use  for  manu- 
facturing purposes  {w).    Is  draining  within  the  meaning  of 

(«)  Kent  Com.  vol.  III.  put  4.  Lee  62,  Tit.  II.  8.  7,  p.  646.— 

Stitams  of  water  are  intended  for  the  use  and  comfort  of  man,  and 

It  wmild  be  nnreaaonable  and  contrary  to  the  nniverBal  sense  of  man- 

kind  to  debar  every  riparian  proprietor  from  the  application  of  the 

^«ter  to  domestic,  agricultural  and  manufacturing  purpoeee.'* 
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1869.         agricultural  purposes?     Is  irrigation?  if  so,  to  what  ex- 
Chasbmobb    tent  ?    Would  the  making  of  an  ornamental  piece  of  water, 
Richards.     ^  '^® — ^  ^^  Blenheim  Park,  for  example — be  a  reason- 
able use  of  the  water  ?     [Lord  Wensleydale :  The  English 
cases  have  not  yet  allowed  of  the  use  of  water  for  irriga- 
tion ;    the   American  cases  do  allow   it.     In  JEmbrej  t. 
Owen  {x),  an  action  for  using  the  water  for  the  purposes  of 
irrigation  failed,  because  the  evidence  showed  that  no 
injury  had  really  been  occasioned].     It  has  been  admitted 
that  any  one  man  may  sink  a  well  on  his  own  land,  for  bis 
own  domestic  use  ;  but  it  is  said  that  the  well  here  is  sank 
not  for  the  use  of  the  Defendant,  but  of  a  great  number  of 
other  persons,  and  therefore,  that  it  is  in  excess  of  the 
Defendant's  right.     But,  how  can  that  affect  the  question! 
If  there  are  500  proprietors,  and  all  of  them  agree  tbat, 
instead  of  each  sinking  a  well  at  great  individual  cost  and 
trouble,  they  should  pay  one  of  their  number  to  supply 
them  with  water,  the  result  would  be  precisely  the  same. 
Now,  Blackstone,  who  has  been  already  referred  to,  ex* 
pressly  states  {y),  that  the  owner  of  the  land  where  tbe 
water  passes  has  a  full  right  to  use  it  in  its  passage. 
Again,  a  man  has  a  right  to  cover  his  land  with  warehouses 
and  sheds.     Suppose  he  uses  butts  and  tanks  to  collect  the 
rain  water.     By  so  doing,  he  prevents  it  falling  on  the 
ground,  sinking  in  and  percolating  through  the  earth,   h 
his  doing  that  to  subject  him  to  an  action  if  the  neighbour' 
ing  stream  is  thereby  affected?     Or  suppose,  what  od^ 
man  does  in  this  way  should  not  affect  the  stream ;  bo^ 
suppose,  that  many  others  did  the  same,  and  that  a  9ef^ 
sible  effect  was  thereby  produced  on  th^  stream,  would  s^ 
action  then  lie,  and  if  so,  against  whom  ?    In  insisting  ^^ 
a  title  to  the  water  after  more  than  a  20  years'  possession 

(x)  6  £xch.  Rep.  853.  (y)  2  Comm.  p.  li. 
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j,^«Srt>«nd  water  T     ''  "'°"ffh  no  1 '?"'"«  *°  ^oJd 
/^tiff  daw  v«^  '^*  "^^^-^'Ve  Cr  ^''"'^  °f  this 
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^*»«'.    IV  ^*®'"  ""ost  be  t«t        ^""^  point.    If 

^  *^cb  bad^l  I  "^  °ot  unde  °       .  '''°*«  that 

?»T«u«.«,  '^'^^^^    Then,  tw"'''^  '" 
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1859.  case  of  Acton  v.  Bluncfell  ( g),  where  the  question  now 
Chasxmobb  before  the  House  really  was  discussed.  That  case  estab- 
RiohIrds.  ^^^^  ^®  doctrine  of  the  absolute  right  of  the  owner  of 
land  through  whose  land  water  percolates,  to  use  that 
water.  The  law^  civil  and  English,  with  relation  to  under- 
ground water,  was  there  distinctly  under  discussion ;  and 
where  Marcellus  was  there  quoted  {h),  for  the  purpose  of 
showing  that  the  civil  law  did  not  admit  such  a  right,  Mr. 
Justice  Maule  observed,  that  the  true  translation  of  the  ob- 
servation of  that  writer  wos,  that  '^  If  a  man  digs  a  well  in  his 
own  field,  and  thereby  drains  his  neighbour's,  he  may  do  so, 
unless  he  does  it  maliciously ; "  and  when  Lord  Chief  Justice 
Tindal  delivered  the  judgment  of  the  Court  (»),  he  said, 
*^  The  question  argued  before  us  has  been  in  substance 
this :  whether  the  right  to  the  enjoyment  of  an  undeigrouod 
spring,  or  of  a  well  supplied  by  such  underground  spriif, 
is  governed  by  the  same  rule  of  law  as  that  which  applies 
to  and  regulates  a  watercourse  flowing  on  the  surface." 
That  is  the  question  now  before  the  House.  His  Lordship 
afterwards  said,  that  if  the  right  to  be  enjoyed  was  to  be 
governed  by  the  same  law,  then  the  Defendants  could  not 
justify  the  making  of  coal-pits ;  **  but  we  think  there  is  a 
marked  and  substantial  difference  between  the  two  cases, 
and  that  they  are  not  to  be  governed  by  the  same  mle  of 
law.''  The  reasons  given  for  the  difference  are  most 
strongly  set  forth,  and  they  depend  on  this  :  that  while  as 
to  streams  flowing  on  the  sur&ce  everytliing  about  them  is 
known,  there  is  an  absolute  impossibility  for  anyone  to 
know  what  are  the  underground  currents^  where  thef 
begin,  what  they  produce,  and  in  what  direction  they  nm* 
and  consequently  an  absolute  impossibility  of  knowing 
what  are  the  rights  in  relation  to  them.     The  qaestioH; 

(p)  12  Mee.  &  Wels.  324.  (t)  12  Mee.  &  Web.d4a 

(h)  Id.  336.   • 
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tberefore,  is  not  now  brought  for  the  first  time  to  a  Court 
for  decision.  It  has  already  been  fully  considered  and 
decided ;  that  decision,  pronounced  several  years  ago,  has 
iiever  been  questioned,  it  is  right  in  principle,  and  it  fully 
JQstifies  the  all  but  unanimous  judgments  of  the  Judges 
iQthis  case. 


1859. 
Ckasemorb 

V. 
RlCHAlDS. 


Mr.  BoviU  in  reply : 

The  passage  quoted  on  the  other  side  from  Kenfs  Com- 
iQentaries  (j),  expressly  declares  that  the  use  of  the  water 
fer  domestic,  agricultural,  and  manufacturing  purposes 
must  "be  made  under  the  limitations  which  have  been 
mentioned."  Those  limitations  show  that  it  must  be  a 
reasonable  use,  and  such  -a  use  as  is  required  for  the  pur- 
poses of  the  owner  of  the  land ;  and  especially  it  is  not  to  be 
used  '^  so  as  to  destroy  or  render  useless,  or  materially  di- 
mimflh,  or  affsct  the  application  of  the  water  by  the  pro* 
prietors  above  or  below  on  the  stream/'  The  civil  law 
tnthorities  are  referred  to  in  Acton  v.  Blundellj  and  they 
establish  the  general  proposition  for  which  the  Plaintiff 
ciMiteiids. 


The  Lord  Chancellor  (Lord  Chelmsford)  proposed  for 
the  opinion  of  the  Judges  the  following  question: — 
**  Whether,  under  the  circumstances  stated  in  the  printed 
Cftae,  the  Croydon  Local  Board  of  Health  is  legally  liable 
V>  the  action  of  the  Appellant  for  the  abstraction  of  the 
^mter  in  the  manner  described  ?" 

Mr.  Justice  Wightman  delivered  the  opinion  of  the 
Judges  who  had  been  present  at  the  argument : 

My  Lords,  in  this  case  the  Judges  agree  in  opinion.  I 
^▼e,  therefore,  to  deliver  their  unanimous  opinion  to  your 

(i)  Vol.  III.  Lect.  62,  pp.  439,  445,  544. 


11  June. 
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Chasbmorb 

Richards. 


Lordships.  It  appears  by  the  &cts  that  are  found  in  this 
case,  that  the  Plaintiff  is  the  occupier  of  an  ancient  mill  on 
the  River  Wandle,  and  that  for  more  than  sixty  years  be- 
fore the  present  action  he  and  all  the  preceding  pccapiers 
of  the  mill  used  and  enjoyed,  as  of  right,  the  flow  of  die 
river  for  the  purpose  of  working  their  milL  It  also  ap- 
pears that  the  River  WaruUe  is,  and  always  has  been,  sup- 
plied, above  the  Plaintiff's  mill,  in  part,  by  the  water 
produced  by  the  rain&U  on  a  district  of  many  thousand 
acres  in  extent,  comprising  the  town  of  Croydon  and  its 
vicinity.  The  water  of  the  rainfieJl  sinks  into  the  groond 
to  various  depths,  and  then  flows  and  percolates  throogli 
the  strata  to  the  River  Wandk,  part  rising  to  the  surfiice, 
and  part  finding  its  way  underground  in  courses  whidi 
continually  vary.  The  Defendant  represents  the  membefs 
of  the  Local  Board  of  Health  of  Croydon  who,  for  the  pur- 
pose of  supplying  the  town  of  Croydon  with  water,  and  fiv 
other  sanitary  purposes,  sank  a  well  in  their  own  land  in 
the  town  of  Croydon^  and  about  a  quarter  of  a  mile  fitmi 
the  River  Wandk,  and  pumped  up  large  quantities  of 
water  from  their  well  for  the  supply  of  the  town  of  Croydm  ; 
and  by  means  of  the  well  and  the  pumping  the  Local 
Board  of  Health  did  divert,  abstract,  and  intercept  under- 
ground water,  but  underground  water  only,  that  otherwise 
would  have  flowed  and  found  its  way  into  the  River  Wandk^ 
and  so  to  the  Plaintiff's  mill ;  and  the  quantity  so  diverted, 
abstracted,  and  intercepted  was  sufficient  to  be  of  sensible 
value  towards  the  working  of  the  Plaintiff's  miD.  The 
question  is,  whether  the  Plaintiff  can  maintain  an  action 
against  the  Defendant  for  this  diversion,  abstraction,  and 
interception  of  the  underground  water. 

The  law  respecting  the  right  to  water  flowing  in  definite, 
visible  channels  may  be  considered  as  pretty  weU  settled 
by  several  modem  decisionsi  and  is  very  clearly  enunciated 
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in  the  judgment  of  the  Court  of  Exchequer  in  the  case  of  IWO. 
Embrey  v.  Owen  (A).  But  the  law,  as  laid  down  in  those  Chisbmorb 
cases,  is  inapplicable  to  the  case  of  subterranean  water  not  "suoiurxx. 
flowing  in  any  definite  channel,  nor  indeed  at  all,  in  the 
ordinary  sense,  but  percolating  or  oozing  through  the  soil, 
more  or  less,  according  to  the  quantity  of  rain  that  may 
chance  to  fall.  The  inapplicability  of  the  general  law,  re- 
specting rights  to  water,  to  such  a  case,  has  been  recog- 
nised and  observed  upon  by  many  Judges  whose  opinions 
are  of  the  greatest  weight  and  authority.  In  the  case  of 
UoMfttron  V.  Taylor  (/),  Baron  Parke,  in  the  course  of 
delifering  judgment,  says,  *^  This  is  the  case  of  common 
sorbee  water  flowing  in  no  definite  channel,  though  con- 
tribatii^  to  the  supply  of  the  Plaintiff's  mill.  The  water 
haTH^  no  definite  course,  and  the  supply  not  being  constant, 
the  Plainti£f  is  not  entitled  to  it  The  right  to  have  a  stream 
ninning  in  its  natural  direction  does  not  depend  upon  a  sup* 
posed  grant,  but  is  jure  naturaJ' 

In  delivering  the  judgment  of  the  Court  of  Exchequer  in 
the  subsequent  case  otBroadbent  v.  Ramshotham  (m).  Baron 
Alierton  observes,  that ''  all  the  water  falling  from  heaven, 
ind  shed  upon  the  surface  of  a  hill,  at  the  foot  of  which  a 
brook  runs,  must,  by  the  natural  force  of  gravity  find  its  way 
to  the  bottom,  and  so  into  the  brook ;  but  this  does  not 
prevent  the  owner  of  the  land  on  which  it  falls  from  dealing 
with  it  as  he  may  please,  and  appropriating  it  He  cannot 
^80  if  the  water  has  arrived  at  and  is  flowing  in  some 
definite  channel.    There  is  here  no  watercourse  at  all.'' 

In  the  earlier  case  of  Acton  v.  Blundell  (n),  the  Court  of 
Exchequer  was  of  opinion  that  the  owner  of  the  surface 
ought  apply  subterranean  water  as  he  pleased,  and  that 

(^)  6  Exch.  Rep.  853.  (m    1 1  Exch.  Rep.  602.  615. 

(0  11  Exch.  Rep.  382.  (n)  12  Mee.  &  Wels.  324. 
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any  inconvenience  to  his  neighbour  rrom  bo  doing  was 
foas    damnum  absque  injttrid,  and  gave  no  ground  of  action. 

Tliere  is  no  case  or  authority  of  which  I  am  aware  that^ 
can  be  cited  in  support  of  the  position  contended  for  by  thc^ 
Plaintiff,  or  in  which  the  right  to  subterranean  percolating 
water  adverse  to  that  of  the  owner  of  the  soil  came  in  ques^ 
tion,  except  the  nisi  prius  case  of  BaUton  v.  Bensted  (o^ 
and  Dickinson  v.  The  Grcuid  Junction  Canal  Con^ 
panyip). 

In  the  first  of  these  cases.   Lord  EUenborougk  is  ^^ 
ported  to  have  expressed  an  opinion  that  twenty  ye^^ 
enjoyment  of  the  use  of  water  in  any  manner  afforded       ^ 
exclusive  presumption  of  right    This  opinion  amoui^^ 
only  to  the  dictum  of  an  eminent  Judge,  followed  by-  j^q 
decision  upon  the  point,  for  the  case  ended  in  the  ^r\th- 
drawal  of  a  juror,  and  is  directly  at  variance  with  the  juc^. 
ment  of  the  Court  of  Exchequer  in  the  other  case,  upoa 
which  the  Plaintiff  relies,   of  Dickinson  v.    The  Grand 
Junction  Canal  Company ,  in  which  the  Court  declared  (;) 
'^  that  the  right  to  have  a  stream  running  in  its  natoral 
course  is  not  by  a  presumed  grant  from  long  acquiescence 
on  the  part  of  the  riparian  proprietors  above  and  below, 
but  is  ex  jure  naturcSy  and  an  incident  of  property  as  much 
as  the  right  to  have  the  soil  itself  in  its  natural  state,  no 
altered  by  the  acts  of  a  neighbouring  proprietor,  who  caon 
dig  so  as  to  deprive  it  of  the  support  of  his  land." 

In  the  case  of  Dickinson  v.  The  Grand  Junction  0 
Company y  the  very  question  now  before  your  Lords' 
House  arose,  and  that  case  is  relied  upon  by  the  Pb 
as  a  decisive  authority  in  his  iavour.     The  Court  i 
chequer  was  of  opinion  that  the  compcmy,  by  dig 

(o)  1  Camp.  463.  {q)  Id.  299. 

(p)  7  Exch.  Rep.  282. 
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jumping  out  the  water,  and  so  intercepting  and 
underground  and  percolating  water  which  would 
i  have  gone  into  a  stream  which  flowed  to  the 
8  mill,  and  was  applied  to  the  working  of  it,  had 
iable  to  an  action  for  the  infringement  of  a  right 
on  law.  In  the  same  judgment,  however,  the 
fers  (r),  to  the  case  of  Acton  v.  Blundell  appa- 
ll approbation,  and  observes,  ^*  that  the  existence 
of  underground  water  is  generally  unknown  be- 
ll is  made ;  and  after  it  is  made  there  is  a  difB- 
nowing,  certainly,  how  much,  if  any,  of  the  water 
Jl,  when  the  ground  was  in  its  natural  state,  be- 
>  the  owner  in  right  of  his  property  in  the  soil, 
much  belonged  to  his  neighbour.  These  practical 
ties  make  it  very  reasonable  not  to  apply  the 
:h  regulate  the  enjoyment  of  streams  and  waters 
3uud  to  subterranean  waters."  But  the  Court, 
t  all  adverting  to  this  distinction  which  it  had 
treated  the  case  of  underground  percolating  water 
sd  by  the  same  rules  as  would  obtain  in  the  case 
streams  and  watercourses  above  ground ;  and  no 
r  comment  was  made  or  reason  assigned  by  the 
arriving  at  a  conclusion  which  not  only  does  not 
ranted  by  the  premises  previously  adopted,  but  is 
hardly  consistent  with  them.  The  Plaintiff  in 
was  held  to  have  a  cause  of  action,  independently 
ringement  of  a  right  at  common  law,  by  reason  of 
1  of  an  agreement  between  the  parties  and  of  an 
rliament ;  and  a  decision  upon  the  right  at  com- 
eems  not  to  have  been  necessary  for  determining 
etween  the  parties.  These  considerations  greatly 
le  effect  of  the  case  of  Dickinson  v.  The  Grand 


1859. 


Chasemorb 
Richards. 


I. 


(r)  7  Exch.  Rpp.  3()0. 
A   A 
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V. 

Richards. 


Junction  Canal  Company,  as  an  authority  against  the  T^ 
fendant  upon  the  point  now  in  question,  but  it  is  an  autW. 
rity  in  his  favour  to  show  that  a  right  to  water  is  not  b^- 
presumed  grant  from  long  acquiescencey  but,,  if  it  exists  j 
all,  is  Jure  nalurce,  and  that  the  rules  of  law  that  regul^.t( 
the  rights  of  parties  to  the  use  of  Mrater  are  hardly,  or 
rather  not  at  all,  applicable  to  the  case  of  waters  perco- 
lating underground. 

In  such  a  case  as  the  present,  is  any  right  derived  from 
the  use  of  the  water  of  the  River  Wandle  for  upwards  of 
twenty  years  for  working  the  Plaintiff's  mill  ?    Any  such 
right  against  another,  founded  upon  length  of  enjoyment,  is 
supposed  to  have  originated  in  some  grant  which  is  pre- 
sumed from  the  owner  of  what  is  sometimes  called  the 
servient  tenement.     But  what  grant  can  be  presumed  in 
the  case  of  percolating  waters,  depending  upon  the  quan- 
titv  of  rain  faUin<r  or  the  natural  moisture  of  the  soil,  and 
in  the  absence  of  any  visible  means  of  knowing  to  what 
extent,  if  at  all,  the  enjoyment  of  the  PlaintiflF's  mill  would 
be  affected  by  any  water  percolating  in  and  out  of  tlie 
Defendant's  or  any  other   land  ?     The  presumption  of  a 
grant  only  arises  where  the  person  against  whom  it  is  to 
be  raised  might  have  prevented  the  exercise  of  the  subject 
of  the  presumed  grant;  but  how  could  he  prevent  or  stop 
the  percolation  of  water  ?     The  Court  of  Exchequer,  in- 
deed, in  the   case  of  Dickinson  v.   The  Grand  Junction 
Canal  Company,  expressly  repudiates  the  notion  that  such 
a  right  as  that  in  question  can  be  founded  on  a  presumed 
grant,  but  declares  that  with  respect  to  running  water  it  is 
jure  natura.     If  so,  i  fortiori,  the  right,  if  it  exists  at  all, 
in  the  case  of  subterranean  percolating  water,  isjurenatuT(ii 
and  not  by  presumed  grant,  and  the  circumstance  of  the 
mill  being  ancient  would  in  that  case  make  no  difference. 
The  question  then  is,  whetlier  the  Plaintiff  has  such  a 
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right  as  he  claims  Jwr^  natures  to  prevent  the  Defendant 
Jinking  a  well  in  his  own  ground  at  a  distance  from  the 
lull,  and  so  absorbing  the  water  percolating  in  and  into 
is  own  ground  beneath  the  surface,  if  such  absorption 
tas  the  effect  of  diminishing  the  quantity  of  water  which 
rould  otherwise  find  its  way  into  the  River  Wandle^ 
nd  by  such  diminution  affects  the  working  of  the  Plain- 
if)'*8  mill.  It  is  impossible  to  reconcile  such  a  right  with 
iie  natural  and  ordinary  rights  of  landowners,  or  to  fix  any 
easonable  limits  to  the  exercise  of  such  a  right  Such  a 
igfat  as  that  contended  for  by  the  Plaintiff  would  interfere 
nth,  if  not  prevent,  the  draining  of  land  by  the  owner.  Sup- 
K>Be,  as  it  was  put  at  tlie  Bar  in  argument,  a  man  sank  a 
rell  upon  his  own  land,  and  the  amount  of  percolating 
mter  which  found  a  way  into  it,  had  no  sensible  effect 
ipon  the  quantity  of  water  in  the  river  which  ran  to  the 
^bdntifTs  mill,  no  action  would  be  maintainable ;  but  if 
nany  landowners  sank  wells  upon  their  own  lands>  and 
hereby  absorbed  so  much  of  the  percolating  water,  by  the 
uiited  efiect  of  all  the  wells,  as  would  sensibly  and  inju- 
lously  diminish  the  quantity  of  water  in  the  river,  though 
y>  one  well  alone  would  have  that  effect,  could  an  action 
^  maintained  against  any  one  of  them,  and  if  any,  which, 
br  it  is  clear  that  no  action  could  be  maintained  against 
them  jointly. 

In  the  course  of  the  argument  one  of  your  Lordships 

[Lord  Braygham)  adverted  to  the  French  Artesian  well  at 

the  Abattoir  de  Grenelle,  which  was  said  to  draw  part  of 

Hb  supplies  from  a  distance  of  forty  miles,  but  underground, 

ind,  as  far  as  is  known,  from  percolating  water.     In  the 

PRKnt  case  the  water  which    finds  its   way   into   the 

^defendant's  well  is  drained  from,  and  percolates  through, 

*»  extensive  district,  but  it  is  impossible  to  say  how  much 

from  any  part.     If  the  rain  which  has  fallen  may  not  be 

A  A  2 
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27  July. 


intercepted  whilst  it  is  merely  percolating  through  the  soil, 
no  man  could  safely  collect  the  rain  water  as  it  fell  into  a 
pond ;  nor  would  he  have  a  right  to  intercept  its  fall,  before 
it  reached  the  ground,  by  extensive  roofing,  from  which  it 
might  be  conveyed  to  tank^,  to  the  sensible  diminution  o 
water  which  had,  before  the  erection  of  such  impediments 
reached  the  ground,  and  flowed  to  the  Plaintiff's  mill, 
the  present  case  the  Defendant's  well  is  only  a  quarter 
a  mile  from  the   Itiver  Wandle;  but  the  question  wo^ 
have  been  the  same  if  the  distance  had  been  ten  or  twen 
or  more  miles  distant,  provided  the  effect  had  been  to  pr 
vent  underground  percolating  water  firom  finding  its  vf 
into  the  river,  and  increasing  its  quantity,  to  the  detrim^m 
of  the  Plaintiff's  mill.     Such  a  right  as  that  claimed  by  the 
Plaintiff  is  so  indefinite  and  unlimited  that,  unsupported 
as  it  is  by  any  weight  of  authority,  we  do  not  think  thaf  it 
can  be  well  founded,  or  that  the  present  action  is  maiim- 
tainable ;  and  we  therefore  answer  your  Lordships'  question 
in  the  negative. 

Lord  Chelmsford: 

My  Lords,  the  question  in  this  case  is,  whether  tl^^ 
Plaintiff  in   Error  is  entitled  to  claim  against  tlie  D^^^ 
fendant  the  right  to  have  the  benefit  of  the  rain  wat^^^ 
which  fells  upon  a  district  of  many  thousand  acres  in  ei^^" 
tent,  and  percolates  through  the  strata  to  the  River  t¥(uuU^^[ 
increasing  the  supply  of  water  in  the  river,  and  being 
sensible  value  in   and  towards  tlie  working  of  an  ancie 
mill  belonging  to  the  Plaintiff.     The  acts  of  the  Defen< 
ant  by  which  this  underground  water  was  interrupted  an>- 
prevented  from  finding  its  way  into  the  river,  were  do 
upon  his  own  land. 

It  was  conceded  by  the  Plaintiff  in  argument,  that  a  lau 
owner  had  a  limited  and  qualified  right  to  appropria^ 
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water,  the  course  of  which  is  invisible  and  undefined,  ex- 
actly to  the  same  extent  and  for  the  same  purposes  as  he 
would  be  entitled  to  use  water  flowing  in  a  defined  and 
nsible  channeL     This,  it  was  contended,  must  be  confined 
to  a  reasonable  use  of  the  water  for  domestic  and  agricul- 
tural purposes,  and  perhaps  (it  was  said)  according  to  the 
opini(Mi  of  Chancellor  Kent,  for  the  purposes  of  manufac- 
ture also.     It  must  farther  be  admitted  (and  appeared  to 
be  80  in  argument),  that  in  addition  to  these  direct  uses 
to  which  the  water  may  be  diverted,  if,  in  the  regular 
course  of  mining  operations  the  percolation  of  underground 
water  is  arrested  in  its  progress,  and  prevented  reaching 
a  point  where  it  would  have  increased  a  supply  which  had 
pre?iously  been  usefully  employed  by  an  Hdjoining  land- 
owner, he  can  maintain  no  action  for  the  loss  of  the  water 
thus  cut  off  from  him.     A  distinction  was  suggested  be- 
tween such  a  use  as  the  one  last  mentioned,  where  the 
interception  of  the  water  was  merely  the  consequence  of 
operations  ujion  a  party's  own  land,  and  the  present,  where 
tlie  very  end  and  object  of  the  act  done  was  to  collect  and 
appropriate  the  water.     And  upon  the  state  of  things  exist- 
ing in  this  case,  a  farther  distinction  was  insisted  upon 
between  a  party  smking  a  well  in  his  own  land  for  domes- 
tic, or  agricultural,  or  manufacturing  purposes,  and  a  public 
Board  or  a  Water  Company  doing  the  same  thing  for  sani- 
tary purposes,  or    for  supplying   the  inhabitants   of  the 
J^hbourhood  with  water. 

Before,  however,  the  Plaintiff  can  question  the  act  of 
the  Defendant,  or  discuss  with  him  the  reasonableness  of 
the  claim  to  appropriate  this  underground  water  for  these 
P^irposes  (whatever  they  may  be),  he  must  first  establish 
his  oym  right  to  have  it  pass  freely  to  his  mill,  subject 
^^^y  to  the  qualified  and  restricted  use  of  it,  to  which  each 
owner  may  be  entitled  through  whose  land  it  may  make 

A  A  ;i 
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its  way.    It  seems  to  me  that  both  principle  and  authority 
are  opposed  to  such  a  right 

The  law  as  to  water  flowing  in  a  certain  and  definite 
channel,  has  been  conclusively  settled  by  a  series  of  deci- 
sionSy  in  which  the  whole  subject  has  been  very  fully  and 
satisfactorily  considered,  and  the  relative  rights  and  duties 
of  riparian  proprietors  have  been  carefiilly  adjusted  and 
established.     The  principle  of  these  decisions  seems  to  me 
to  be  applicable  to  all  water  flowing  in  a  certain  and  defined 
course,  whether  in  an  open  visible  stream  or  in  a  known 
subterranean  channel ;  and  I  agree  with  the  observation 
of  Lord  Chief  Baron  Pollock,  in  Dickimon  v.  The  Grand 
Junction  Canal  Company  {s\  ^*  that  if  the  course  of  a  sub- 
terranean sti'eam  were  well  known,  as  is  the  case  with 
many  which  sink  underground,  pursue  for  a  short  space  a 
subterraneous  course,   and   then  emerge  again,  it  never 
could  be  contended  that  the  owner  of  the  soil  under  which 
the  stream  flowed  could  not  maintain  an  action  for  the 
diversion  of  it,  if  it  took  place  under  such  circumstances afl 
would  have  enabled  him  to  recover  had  the  stream  been 
wholly  above  ground."     But  it  appears  to  me  that  the 
principles  which  apply  to  flowing  water  in  streams  or  riversi 
the  right  to  the  flow  of  which  in  its  natural  state  is  inci* 
dent  to  the  property  through  which  it  passes,  are  wholly 
inapplicable  to  water   percolating   through  underground 
strata,  which  has  no  certain  course,  no  defined  limits,  but 
which  oozes  through  the  soil  in  every  direction  in  which 
the  rain  penetrates.    There  is  no  difficulty  in  determinuig 
the  rights  of  the  diflerent  proprietors  to  the  usufinct  of 
the  water  in  a  running  stream.     Whether  it  has  been  ior 
creased  by  floods  or  diminished  by  draught,  it  flows  on  in 
the  same  ascertained  course,  and  the  use  which  every  owner 


(jf)  r  Exc.  Rep.  300,  30L 
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'Hay  claim  is  only  of  the  water  which  has  entered  into  and 
become  a  part  of  the  stream.     But  the  right  to  perco- 
'ating  underground  water  in  necessarily  of  a  very  uncertain 
description.     When  does  this  right  commence  ?     Before  or 
a.f)er  the  rain  has  found  its  way  to  the  ground?     If  the 
ovmer  of  land  through  which  the  water  filters  cannot  in- 
tercept it  in  its  progress,  can  he  prevent  its  descending  to 
the  earth  at  all,  by  catching  it  in  tanks  or  cisterns  ?    And 
how  fiur  will  the  right  to  this  water  supply  extend  ? 

In  this  case,  the  water  which  ultimately  finds  its  way  to 
the  River  Wandle  is  strained  through  the  soil  of  several 
thoosand  acres.  Are  the  most  distant  landowners,  as  well 
as  the  adjacent  ones,  to  be  bound,  at  their  peril,  to  take 
care  to  use  their  lands  so  as  not  to  interrupt  the  oozing  of 
the  water  through  the  soil  to  a  greater  extent  than  shall  be 
'iecessary  for  their  own  actual  wants  ?  For,  with  Mr.  Justice 
Coieridge,  I  do  not  see  here  *'  how  the  ignorance  "  which 
Uie  landowner  has  of  the  course  of  the  springs  below  the 
surface,  of  the  changes  they  undergo,  and  of  the  date  of 
their  commencement,  *^  is  material  in  respect  of  a  right 
which  does  not  grow  out  of  the  assent  or  acquiescence 
of  the  landowner,  as  in  the  case  of  a  servitude,  but  out 
of  the  nature  of  the  thing  itseU"  (0. 

This  distinction  between  water  flowing  in  a  definite 

<daimel,  and  water  whether  above  or  underground  not 

flowing  in  a  stream  at  all,  but  either  drainins:  off  the  sur- 

&oe  of  the  land,  or  oozing  through  the  underground  soil 

Ud  varying  quantities  and  in  uncertain  directions,  depend* 

^  upon  the  variations  of  the  atmosphere,  appears  to  be 

^ell  settled  by  the  cases  cited  in  argument.     In  liawstron 

*•  Taylor  (u),  it  was  held  that,  in  the  case  of  common  sur- 

^  water  rising  out  of  springy  or  boggy  ground,  and  flow- 
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I860.        ing  in  no  definite  channel,  the  landowner  was  entitled  tA 
Chakjsmobb    get  rid  of  it  in  any  way  he  pleased,  although  it  contributed 
Richards.     ^  *^®  fi'upply  of  the  Plaintiff's  mill.     And  in  Broadbeni  v. 
Ramsbotham(v),  it  was  decided  that  a  landowner  has  a 
right  to  appropriate  surface  water  which  flows  over  his  land 
in  no  definite  channel,  although  the  water  is  thereby  pre- 
vented fi-om  reaching  a  brook,  the  stream  of  which  bad  for 
more  than  50  years  worked  the  PlaintiiTs  milL    Baroo 
AldersoHf  in  delivering  the  judgment  of  the  Court  in  that 
case,  says(ti;),    *' No  doubt  all  the   water   faUing  from 
heaven  and  shed  upon  the  surface  of  a  hill,  at  the  foot  of 
which  a  brook  runs,  must,  by  the  natural  force  of  grayity, 
find  its  way  to  the  bottom,  and  so  into  the  brook ;  but  this 
does  not  prevent  the  owner  of  the  land  on  which  this  miter 
falls  firom  dealing  with  it  as  he  may  please,  and  appropriating 
it     He  cannot,  it  is  true,  do  so  if  the  water  has  arrived  at 
and  is  flowing  in  some  natural  channel  already  formed.  But 
he  has  a  perfect  right  to  appropriate  it  before  it  arrives  at 
such  channel." 

These  cases  apply  to  the  right  to  surface  water  not  flowing 
in  any  defined  natural  watercourse.     But,  of  course,  the 
principles  they  establish  are  equally,  if  not  more  stronglyf 
applicable  to  subterranean  water  of  the  same  casual,  unde* 
fined,  and  varying  description.    This  appears  clearly  to 
have  been  the  opinion  of  Lord  Chief  Justice  Itndal  and 
the  Court  of  Exchequer  Chamber,  in  the  case  of  Adony* 
Blundell{x)  ;  for,  although  the  Court  abstained  fix>in  inti- 
mating any  opinion  as  to  what  might  have  been  the  rule 
of  law  if  there  had  been  an  uninterrupted  user  for  twenty 
years  of  the  well  of  the  Plaintiff*,  which  had  been  laid  dry  by 
the  mining  operations  of  the  Defendant,  yet  the  Chief  Jni' 

(v)  11  Exdi.  (;(»2.  (x)  12  M.  &  W.  524.  34a 

(w)  Id.  (>15. 
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^'ce  having  prefaced  his  judgment  by  stating^  that  "  the         ^^^• 

<|uestion  argued  had  been  in  substance  this,  whether  the    Chasemurb 

ri^ht  to  the  enjoyment  of  an  underground  spring,  or  of  a     Richards. 

weU  supplied  by  such  underground  spring,  is  governed  by 

the  same  i-ule  of  law  as  that  which  applies  to  and  regulates  a 

watercourse  flowing  on  the  surface,"  he  concludes  with  these 

words (y):     "We  think  that  the  present  ca^e  is  not  to 

be  governed  by  the  law  which  applies  to  rivers  and  flowing 

streams,  but  that  it  rather  falls  within  that  principle  which 

gives  to  the  owner  of  the  soil  all  that  lies  beneath  his 

surface ;  that  the  land  immediately  below  is  his  property, 

whether  it  is  solid   rock,  or  porous  ground,  or   venous 

earth,  or  part  soil,  part  water ;  that  the  person  who  owns 

the  surfieu^e  may  dig  therein,  and  apply  all  that  is  there 

found  to  his  own  purposes  at  his  free  will  and  pleasure ; 

mod  that  if,  in  the  exercise  of  such  right,  he  intercepts  or 

drams  off  the  water  collected  from  underground  springs  in 

his  neighbour's  well,  this  inconvenience  to  his  neighbour 

falls  within  the  description  of  damnum  absque  injurid,  which 

cumot  become  the  ground  of  an  action." 

The  Court  of  Exchequer,  in  the  present  case,  gave 

judgment  for  the  Defendants  without  argument,  on  the 

authority  of  the  decision  in  Broadbent  v;  Rnmsbotham. 

The  Court  of  Exchequer  Chamber  afiirmed  that  judgment, 

there  having  been  only  one  dissentient  opinion,  which, 

however,  pronounced,  as  it  was,  by  a  most  learned  and 

iWc  judge  (Mr,  Justice  Coleridge) j  is  certainly  entitled  to 

the  highest  respect.    The  Judges,   of  whose  assistance 

yoor  Lordships  have  had  the  advantage,  have  been  unani- 

vxnis  in  their  agreement  with  the  judgment  of  the  Court  of 

£ichequer  Chamber. 

Against  this  concurrence  of  authority,  what  is  there  to 

Cy)  12  Mee.  &  Wels.  353. 
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be  opposed  in  favour  of  the  Plaintiff,  but  the  nisi  print 
case  of  BalstuN  v,  Bensted^z),  and  the  case  of  JDicldntony, 
The  Grand  Junction  Canal  Company  (a)  ?      With  respect 
to  Balston  y.  Benstedy  it  does  not  appear  that  the  question 
of  the  right  to  water  percolating  through  the  strata,  m 
contradistinguished  from  water  flowing  in  a  yisible  stream, 
was  ever  presented  to  Lord  EllenhorougV^  mind,  as  it  is 
stated,  that  the  defence  was  intended  to  be  set  up,  but 
that  he  observed,  early  in  the  trial,  that  there  could  be  no 
doubt  but  that  twenty  years'  exclusive  enjoyment  of  water 
in  any  particular  manner  affords  a  conclusive  presumption 
of  right  in  the  party  so  enjoying  it.     Whether,  by  the 
words,  '^  in  any  particular  manner,"  his  Lordship  meant  to 
point  to  the  right  claimed  in  that  case,  or  intended  to 
state  a  proposition  applicable  to  all  water  of  whii  b  there 
hud  been  a  twenty  years*  enjoyment,  from  whatever  source 
it  might  be  derived,  it  is  impossible  to  gather  from  the 
report ;  but  the  question  was  never  argued ;  and  as,  upon 
proof  that  the   decrease  of  the  water  in  the  Plaintiff's 
bath  had  been  occasioned  by  the  operations  in  the  Defen- 
dant's quarry,  the  case  was  at  once  referred,  it  can  hardly 
be  urged  as  any  authority  at  all  upon  a  point  of  such 
importance,  and  which  requires  so  much  consideraUon  as 
tbat  which  it  is  supposed  to  have  decided. 

With  respect  to  the  case  of  Dickinson  v.  The  Grand 
Junction  Canal  Company^  upon  which  the  Plaintiff  also 
relied,  after  the  observations  made  upon  it  by  Mr.  Justice 
Cresswell  in  the  Exchequer  Chamber,  and  by  Mr.  Justice 
Wightman  in  delivering  the  opinion  of  the  Judges  to  this 
House,  it  is  unnecessary  for  me  to  say  more  than  that  I 
entirely  agree  with  them,  and  think  that  it  can  hardly  be 
regarded  as  a  satisfactory  decision  upon  the  point  now 


(5)  1  Camp.  4G3. 
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onsideration.     It  appeaiis  to  me,  that  reason  and         1859. 
3,  as  well  as  authority,  are  opposed  to  the  claim  of    Cuasehorb 
ntiff  to  maintain  an  action  for  the  interception  of     RicuIkds. 
erground  water  which  would  otherwise  have  ulti* 
bund  its  way  to  the  River  Wandle^  and  that,  there- 
s  judgment  of  the  Court  of  Exchequer  Chamber 
>  be  af&rmed. 

rd  Cranworth  : 

rords,  I  shall  not  trouble  your  Lordships  by  adding 
an  a  very  few  words  to  what  has  fallen  from  my 
k1  learned  friend,  concurring  as  I  do  entirely  in  the 
»us  opinion  deUvered  by  the  learned  Judges  who 
your  Lordships  at  the  hearing  of  the  argument, 
he  view  taken  by  my  noble  and  learned  friend, 
ight  to  running  water  has  always  been  properly  de- 
eis  a  natural  right,  just  like  the  right  to  the  air  we 
;  they  are  the  gifts  of  nature,  and  no  one  has  a  right 
priate  them.  There  is  no  difficulty  in  enforcing  that 
3cause  running  water  is  something  visible,  and  no 
interrupt  it  without  knowing  whether  he  does  or 
;  do  injury  to  those  uho  are  above  or  below  him. 
le  doctrine  could  be  applied  to  water  merely  per- 
as  it  is  said,  through  the  soil,  and  eventually 
some  stream,  it  would  be  always  a  matter  that 
equire  the  evidence  of  scientific  men,  to  state 
or  not  there  had  been  interruption,  and  whether 
lere  had  been  injury.  It  is  a  process  of  nature  not 
,  and  therefore  such  percolating  water  has  not 
the  protection  which  water  running  in  a  natural 
on  the  surface  has  always  received.  If  the  argu- 
the  Plaintiff  were  adopted,  the  consequence  would 
every  well  that  ever  was  sunk  would  have  given 
oight  *]jive  rise,  to  au  action. 
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It  is  said  that,  in  this  case,  this  is  not  a  well  sunk  by  a 
particular  individual,  for  his  own  purposes,  but  a  great wdl 
which  has  been  sunk,  and  by  which  water  is  raised  to  a 
very  enormous  extent  for  supplying  the  whole  town  of 
Croydon.  That  ai^ument  does  not  affect  my  mind  at  all, 
because  if  it  be  conceded,  as  I  think  it  must  be  conceded, 
that  each  and  every  one  of  the  individuals  residing  upon 
this  area  might  have  sunk  a  well  of  his  own  to  supply  him- 
self, it  seems  to  me  to  be  exactly  the  same  thing  whether 
the  water  is  abstracted  by  one  large  well,  which  supplies 
the  whole  community,  or  by  a  thousand  small  wells,  by 
which  each  individual  of  the  community  supplies  himself. 
In  truth,  I  should  think  that,  in  all  probability,  the  loss  of 
water  would  be  much  greater  by  each  individual  sinking  i 
well  than  by  one  great  well  being  sunk  for  the  supply  of 
the  whole  community. 

My  Lords,  upon  these  short  grounds,  I  entirely  concur 
with  my  noble  and  learned  friend.  I  think  the  Jud^ent 
of  the  Court  of  Exchequer  Chamber  ought  to  be  aflSrmed. 

Lord  Wensleydale: 

My  Lords,  this  case  is  of  the  greatest  importance,  and 
requires  the  most  full  and  attentive  consideration.  No 
question  that  has  occurred  in  my  time  has  been  so  worthy 
of  the  most  careful  examination ;  and  though  we  have  had 
a  very  able  argument  at  the  Bar  from  the  learned  couDsel, 
and  we  also  have  been  favoured  with  the  able  and  unani- 
mous opinion  of  six  of  the  Judges^  pronounced  by  Mr. 
Justice  WightmaUy  I  must  own,  speaking  for  myself,  I 
should  still  desire  farther  discussion,  as  I  have  felt  ^&^ 
great  difficulty  in  coming  to  a  conclusion  satisfactory  to 
my  mind ;  so  many  difficulties  present  themselves  on  botii 
sides. 

As,  however,  my  noble  and  learned  friends  who  heard 
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6  argued  at  the  Bar  have  not  had  the  same  diffi- 
ti  decidmg  that  I  have,  and  acquiesce  in  the  pro- 
3f  the  case  being  now  disposed  of,  I  concur,  though 
hout  very  serious  doubts  as  to  the  propriety  of  the 
lion  at  which  they  have  arrived. 
Dies  the  opinion  of  the  learned  Judges,  delivered  by 
£tice  Wightmariy  Baron  BramweU  has  had  the  good- 
communicate  to  me  one  which  he  wrote,  at  the 
lien  I  suppose  a  difference  of  opinion  was  expected, 
im  much  indebted  to  him,  as  the  subject  is  discussed 
with  much  ability. 

'  Lordships  have,  for  the  first  time,  to  decide  the 
n  as  to  the  rights  to  underground  water.  There  are 
nflicting  authorities ;  the  case  under  appeal,  and 
Dickinson  v.  The  Gravd  Junction  Canal  Company  (b), 
ar  Lordships  have  to  decide  between  them.  It  is 
sd  in  the  Judgment  in  this  case,  delivered  in  the 
juer  Chamber,  by  Mr.  Justice  Cressweli,  that  the 
3f  Exchequer  had,  in  two  subsequent  cases,  Raw- 
,  Tar/lor  (c),  and  Broadbent  v.  Ramsbotham  (d),  de- 
ifferently.  Those  cases  are  said  to  be  inconsistent 
le  decision  in  Dickinson  v.  The  Grand  Junction 
Company y  and  virtually  to  overrule  it.  This  is  cer- 
i  mistake,  for  having  been  a  party  to  the  judgments 
of  those  cases,  I  am  sure  I  at  least  had  no  notion  of 
ling  the  doctrine  which  I  had  joined  in  laying  down 
in  the  case  of  Dickinson  v.  The  Grand  Junction 
Company,  which  was  not  decided  \\ithout  great  con- 
ion.  In  Broadbent  v.  Ramsbotham,  it  did  not  ap- 
at  any  water  which  percolated  the  strata  would  have 
1  the  brook ;  and  I  well  recollect  that,  on  the  argu- 
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Chasemork 

V, 

Richards. 


Exch.  282. 
I  Exch.  860. 


(d)  U  Exch.  602.    25  Law 
Jour.  (N.S.)  Ex.  116. 
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1B59.  ment^  I  so  considered,  and  therefore  that  the  Plaintiff  could 
C11A8EMORE  not  recover  on  the  ground  on  which  the  case  of  Dickinson 
Richards.  ^'  ^*^  Grand  Junction  Canal  Company  was  decided.  The 
argument  of  Mr.  Cowling^  as  reported  in  the  25  Law 
Journal,  122,  Exchequer,  which  is  fuller  than  that  in  the 
1 1  Exchequer,  was  directed  to  this  point.  I  may  add,  that 
the  report  is  more  correct  than  that  in  the  11  Exchequer, 
which  attributes  to  me  too  limited  a  view  of  the  deciaioo 
in  Dickinson  v.  The  Grand  Junction  Canal  Company, 

The  subject  of  right  to  streams  of  water  flowing  on  the 
surface  has  been  of  late  years  fully  discussed,  and  by  a 
series  of  carefully  considered  judgments  placed  upon  a 
clear  and  satisfactory  footing.  It  has  been  now  settled 
that  the  right  to  the  enjoyment  of  a  natural  stream  of  water 
on  the  surface,  ex  jure  natura,  belongs  to  the  proprietor  of 
the  adjoining  lands,  as  a  natural  incident  to  the  right  to  the 
soil  itself,  and  that  he  is  entitled  to  the  benefit  of  it,  as  he 
is  to  all  the  other  natural  advantages  belonging  to  the  land 
of  which  he  is  the  owner.  He  has  the  right  to  have  it 
come  to  him  in  its  natural  state,  in  flow,  quantity  and 
quality,  and  to  go  from  him  without  obstruction;  upon 
the  same  principle  that  he  is  entitled  to  the  support  of  his 
neighbour's  soil  for  his  own  in  its  natural  state.  His  right 
in  no  way  depends  upon  prescription,  or  the  presumed 
grant  of  his  neighbour. 

The  elaborate  judgment  of  Lord  Denman  in  the  case  of 
Mason  v.  Hill  (e),  in  1833,  reviewed  most  prior  judg- 
ments and  authorities  of  importance  up  to  that  date,  and 
fully  established  that  proposition.  But  former  authorities^ 
and  of  a  very  early  date,  when  carefully  considered,  really 
lefl  no  room  for  doubt  on  this  subject. 

In   the  case  of  Shury  v.  Pigott,  decided  in  1625  (/}» 

(<j)  5  Barn.  &  Ad.  1.  Palm.  444. 

(/)  3Bul8tr.339.  Poph.  160. 
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Whitlockf  Jmstice,  laid  it  down  that  '^  a  watercourse  differs 
from  a  way  or  common ;  that  it  doth  not  begin  by  pre- 
scription nor  yet  by  assent,  but  the  same  doth  begin  ex 
jure  naturtB,  having  taken  this  course  naturally,  and  cannot 
be  averted,"  and  he  observed  that  the  course  of  a  spring  is 
a  natural  course  and  cun*ent,  and  to  stop  this  may  be  a 
Duigance  to  the  commonwealth,  and  a  private  wrong.  And  in 
Brown  V.  Best  {g\  Lord  Chief  Justice  Lee  is  reported  to  ha?e 
said  that  a  watercourse  injure  naiurtB,  and  therefore  a  decla- 
ration stating  merely  the  possession  of  the  place  through 
which  the  water  used  to  run  is  good.  And  Denison^  Justice, 
said  that  in  natural  watercourses  that  was  the  most  proper 
mode  of  declaring. 

This  decision  in  the  case  of  Mason  v.  Hill  has  been  fol- 
lowed by  many  others  laying  down  the  same  proposition, 
of  which  Wood  v.  Ifaud  (h)  was  one.  Mason  v.  Hill  had 
been  preceded  by  the  case  of  Wright  v.  Howard  before 
Vice  Chancellor  Sir  John  Leach  (t).  And  it  was  followed 
by  Embrey  v.  Owen  (j),  and  by  Dickinson  v.  The  Grand 
Junction  Canal  Company  (A). 

This  position  is  also  established  in  the  American  courts, 
Tyler  v.  Wilkinson  (Z),  and  sanctioned  by  the  best  writers 
of  the  highest  authority,  Kent's  Commentaries  (m).  And 
it  is  laid  down  as  the  first  proposition  in  the  very  able 
treatise  on  watercourses  by  Mr.  Angel,  an  American  autjio- 
^^y  (").    And  it  has  been  held  in  America  that  the  law 

• 

""pKed  damage  from  the  violatioh  of  the  right,  vide  Angel 
^^  ^ater  (o),  Pasioritts  v.  Fisher  (p) ;  a  matter  which  has 
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(^)  1   Wila.  174. 

(^)  3  ExcU.  Rep.  748. 

(*)  1    Si.&Stu.  190. 

0)  e   Exch.353. 

(*)  T   Exch.  282. 

W  4   iMason  U.  S.  Repta.  400. 


(i»)  VoL  3,  Lect.  52,  p.  439- 
455. 

(n)  pp.  1.  21,  22. 

(o)  Id.  98. 

(p)  1  Rawle.  Pennsylvania 
Reports,  27. 
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been  sometimes  doubted,  though  probably  without  saffi* 
cient  reason. 

W'e  may  consider,  therefore,  that  this  proposition  is  in- 
disputable, that  the  right  of  the  proprietor  to  the  enjoymeot 
of  a  watercourse  on  the  surface  is  a  natural  right,  and  Dot 
acquired  by  occupation  of  the  stream  itself,  or  presomed 
grant.  And  the  expressions  used  by  Mr.  Justice  Btiyhi 
in  WiWams  v.  Mortand  {q),  and  by  Lord  Chief  Justice 
Tifidal  in  Liggins  v.  Inge  (r),  that  water  flowing  in  a 
stream  is  publici  juris,  and  the  property  of  the  first  occu- 
pier, are  founded  on  a  mistake  between  the  property  in  the 
water  itself  and  the  right  to  have  its  continual  flow. 

The  observations,  also,  of  Lord  Chief  Justice  Tmdal  in 
the  case  of  Acton  v.  Blundell  (5),  and  of  Mr.  Justice 
Maule  in  Smith  v.  Ketirick  (t)y  as  to  the  origin  of  the  right 
to  the  continual  flow  of  a  superficial  stream,  being  the  pre- 
sumed acquiescence  of  the  proprietors  above  and  bdow, 
and  which  is  the  foundation  of  tlie  distinction  made  by  the 
Lord  Chief  Justice  between  those  streams  and  subterranean 
watercourses,  cannot  be  supported. 

Now  the  right  to  a  natural  stream  flowing  in  a  definite 
channel  is  not  confined  to  streams  on  the  surface,  bot 
the  right  to  an  underground  stream  flowing  in  a  known  and 
definite  channel  is  equally  a  right  ex  naturd,  and  an  inci- 
dent to  the  land  itself,  as  a  beneficial  adjunct  to  it,  as  was 
determined  in  the  case  of  Wood  v.  Waud  (u). 

If  the  River  Wandle  in  this  case  had  been  supplied  by 
natural  streams  flowing  into  the  river  above  ground,  or  in 
known  definite  channels  below  ground,  the  cutting  off  those 
streams  to  which  the  person  entitled  to  the  use  of  the  river 
was  entitled  ex  naturd  as  feeders  of  the  river,  would  be  an 


(9)  2  Bam.  &  Ores.  910. 

(r)  7Bing.C82. 

(*)  12Mee.  &  Wels.  .324. 


(0  7  Com.  Ben.  515. 
(ti)  3  Exch.  Rep.  743. 
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injury  to  him,  and  give  a  right  of  action.  And  if  this  be 
troe  with  regard  to  underground  streams  finding  their  way 
into  the  river,  then  comes  the  diBScuIty  how  to  distinguish 
the  smaller  rivulets,  and  the  drops  of  water  which  flow  and 
percolate  into  and  supply  the  river.  They  are  all  equally 
the  gifts  of  nature  for  tlie  benefit  of  the  proprietors  of  the 
soil  through  and  into  which  they  flow.  They  are  all  flow- 
ing water,  the  property  in  which  is  not  vested  in  the  owner 
of  the  soil,  any  more  than  the  property  in  the  water  of  a 
ri?er  which  flows  through  it  on  the  sur&ce. 

In  ActON  Y.  Blundell  it  is  said  by  Lord  Chief  Justice 
I&da^  that  the  case  **  rather  &U8  within  that  principle 
which  gives  to  the  owner  of  the  soil  all  that  lies  beneath 
his  sor&ce ;  that  the  land  immediately  below  is  his  pro- 
perty, whether  it  be  solid  rock,  or  porous  ground,  or  venous 
evth,  or  part  soil,  part  water ;  that  the  person  who  owns 
the  surfiice  may  dig  therein,  and  apply  all  that  he  finds  to 
his  own  purposes,  at  his  fi*ee  will  and  pleasure."  If  this 
applies  to  water  underground  in  a  natural  course  of  transit, 
(and  it  must  do  so  to  be  applicable  at  all),  and  not  to  mere 
stagnant  water,  I  agree  with  Mr.  Justice  Coleridge  in  his 
i^enmrk,  that  the  reason  why  it  is,  as  such,  more  the  sub- 
ject of  property  than  the  water  flowing  above  ground,  is 
^ot  explained  (v).  Surely  the  use  of  the  flowing  water  in 
^h  case,  and  not  the  property  in  it,  belongs  to  the  pro- 
prietor of  the  surface. 

As  to  that  part  of  Mr.  Justice  Coleridge*^  opinion  in 

^Uch  he  relies  on  the  possession  of  the  mill  for  30  or  60 

fears  (tr),  I  think  he  is  wrong.     I  do  not  think  that  the 

i^iiciple  on  which  prescription  rests  can  be  applied;  it 

"**  not  been  with  the  permission  of  the  proprietor  of  the 

^^d  that  the  streams  have  flowed  into  the  river  for  twenty 
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1869.  years  or  upwards :  ''  qui  non  prohibit  quod  prohiberejHM, 
Chasemorb  assentire  vidctur.*^  But  how  here  could  he  prevent  it?  He 
Richards.  ^^"^^  ^^^  bring  an  action  against  the  adjoining  proprietor; 
he  could  not  be  bound  to  dig  a  deep  trench  in  his  own 
land  to  cut  off  the  supplies  of  water,  in  order  to  indicate 
his  dissent.  It  is  going  very  far  to  say,  that  a  man  most 
be  at  the  expense  of  putting  up  a  screen  to  window  lights, 
to  prevent  a  title  being  gained  by  twenty  years'  enjoymentof 
light  passing  through  a  window.  But  this  case  would  go 
very  fiEur  beyond  that  I  think  that  the  enjoyment  of  the 
right  to  these  natural  streams  cannot  be  'supported  by 
any  length  of  user  if  it  does  not  belong  of  natural  right 
to  the  Plaintiff.  For  the  same  reason,  I  dispute  the  co^ 
rectness  of  Lord  EllenborougK^  opinion  in  the  case  of  the 
spring  in  Balston  v.  Bensted  (x),  where  there  had  been 
*  twenty  years'  enjoyment  of  it  in  a  particular  mode.  The  trne 

foundation  of  the  right  is,  that  it  is  incident  to  the  land  fx 
jure  naturtB. 
^  What,  then,  is  the  distinction  between  superficial  streams 

and  subterranean  water?  With  respect  to  undergronnd 
waters  percolating  the  strata,  two  considerations  arise  vhid 
make  a  material  difference  between  them  and  the  right  to 
superficial  streams.  In  the  first  place,  these  subterraneous 
waters  cannot  be  actually  enjoyed  (and  all  things  are  given 
to  be  enjoyed)  without  artificial  means.  The  water  must  be 
reduced  into  possession  before  it  can  be  used,  and  sone 
mode  of  reducing  into  possession  must  be  permitted  by 
law.  If  there  be  no  such  right,  underground  water  is  com* 
paratively  useless.  A  man  may  therefore  dig  for  his  own 
supply,  or  make  a  well  for  his  own  use  and  that  of  bis 
family,  and,  in  so  doing,  he  may  deprive  his  neighbour's 
land  of  moisture,  and  even  tap  a  copious  spring,  and  pre- 

{x)  1  Camp.  403. 
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yent  it  from  flowing  to  his  neighbour's  close.  It  can  rarely 
happen  that  in  excavating,  in  order  to  obtain  the  use  of  the 
water,  some  injury  will  not  be  caused  to  the  subterraneous 
supplies  of  a  neighbour,  especially  as  the  precise  course 
and  direction  of  such  water  can  seldom  be  known  accu- 
rately beforehand. 

In  the  second  place,  as  the  great  interests  of  society  re- 
quire that  the  cultivation  of  every  man's  land  should  be 
encouraged,  and  its  natural  advantages  made  fully  avail- 
able, the  owner  must  be  permitted  to  dig  in  his  own  soil, 
and,  in  'so  doing,  he  can  very  rarely  avoid  interfering  with 
the  subterraneous  waters  flowing  or  percolating  in  his 
neighbour's  land. 

In  the  civil  law  are  to  be  found  many  instances  in  which 

it  ig  allowed  to  cut  off  subterraneous  supplies,  if  it  is  done 

iQ  the  cultivation  of  the  soil.     In  the  Digest  (y)  it  is  said, 

^DeuiqueMareellusscribit;  Cumeo  quiin suofodiens vidni 

foHUm  avertity  nihil potse  agi;  nee  de  dolo*  Et  sane  actionem 

tm  debet  habere ;  si  non  animo  vicitto  nocendi,  sed  suum 

agrwn  meliarem  faciendi  id  fecit.*'     And  a  very  extensive 

aeose  is  given  to  these  words,  authorising  the  improvement 

of  the  proprietor's  own  land,  in  the  civil  law.    In  the  same 

hxdL  of  the  Digest  (z),  '*  De  agud  et  aquce  pluvies  arcendcSy* 

it  is  said  that  the  making  a  work  '^  agri  colendi  causa  et 

frugum  querendarum  causd,^'  and  thereby  altering  the  course 

of  the  aqtuB  pluvuB,  is  not  actionable.    The  term  **fruges^' 

it  said  to  be  the  same  as  rent, ''  Frugemjpro  reditu  appd- 

Isrt,  non  solum  quod  frumentis  aut  leguminibus ;  verttm  et 

fudes  vinoy  stflvis-C€Bduis,  cretifodinisy  lapidicinis,  capUur" 

It  would  seem,  therefore,  that  if  the  sources  of  a  fountain 

or  spring  in  an  adjoining  piece  of  land  were  cut  off  by 

excavating,  in  order  to  get  the  minerals  iu  any  place,  it 

WBk.39,Tit.3,  Artl,8.iii.         (z)  Bk.  89,  Tit.  3.  Art  1, 
^  Pothier's  edit.  vol.  3,  p.  678.       s.  ix. 
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1859.        would  be  deemed  by  the  Roman  law  to  fall  within  the 
Chabbmors    principle  of  the  improvement  of  the  land,  and  not  be 

Bic^B«.    actionable. 

The  case  of  Acton  v.  Blutidell  would  be  rightly  decide^ 
upon  this  ground,  because  the  injury  to  the  PlaintifTs  weLl 
was  caused  by  the  lawful  exercise  of  the  Defendant's  rigl^^ 
to  get  the  minerals  in  his  land ;  and  unless  lie  had  that  righ^ 
the  public  would  have  lost  the  benefit  of  a  valuable  gift  K>f 
Providence. 

We  come  then  to  the  conclusion,  that  every  man  ha8  a 
right  to  the  natural  advantages  of  his  soil — ^the  Plaintiff  to 
the  benefit  of  the  flow  of  water  in  the  river  and  its  natural 
supplies,  the  Defendant  to  the  enjoymefit  of  his  land,  and 
to  the  underground  waters  on  it,  and  he  may,  in  order  to 
obtain  that  water,  sink  a  well.     But  according  to  the  rule 
of  reason  and  law,  ^*  sic  utere  tuo  ut  alienum  non  ladas,''  it 
seems  right  to  hold,  that  he  ought  to  exercise  his  right  in  a 
reasonable  manner,  with  as  little  injury  to  his  neighbour's 
rights  as  may  be.     The  civil  law  deems  an  act,  otherwise 
lawful  in  itself,  illegal  if  done  with  a  malicious  intent  of 
injuring  a  neighbour,  animo  vicino  nocendu   The  same  prin- 
ciple is  adopted  in  the  laws  of  Scotland,  where  an  otherwise 
lawful  act  is  forbidden  ^H(  done  in  amulationem  vicini"  (a); 
but  this  principle  has  not  found  a  place  in  our  law. 

The  question  in  this  case,  therefore,  as  it  seems  to  me, 
resolves  itself  into  an  inquiry,  whether  the  Defendant  ex- 
ercised his  right  of  enjoying  the  subterraneous  waters  in  a 
reasonable  manner.  Had  he  made  the  well  and  used  the 
steam-engines  for  the  supply  of  water  for  the  use  of  bis 
own  property,  and  those  living  on  it,  there  could  bare 
been  no  question.  If  the  number  of  houses  upon  it  bad 
-increased  to  any  extent,  and  the  quantity  of  water  for  the 

(a)  Bell's  Principles,  s.  9GG. 
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fiunilies  dwelling  on  the  property  had  been  proportionately 
augmented,  there  could  have  been  no  just  grounds  of  com- 
plaint But  I  doubt  very  greatly  the  legality  of  the  De- 
fendant's acts  in  abstracting  water  for  the  use  of  a  large 
district  in  the  neighbourhood,  unconnected  with  his  own 
estate,  for  the  use  of  those  who  would  have  no  right  to 
take  it  directly  themselves,  and  to  the  injury  of  those 
neighbouring  proprietors  who  have  an  equal  right  with 
themselves.  It  does  not  follow  that  each  person  who  was 
snpplied  with  water  by  the  Defendant  could  have  dug  a 
well  himself  on  his  own  land,  and  taken  the  like  quantity 
of  water,  so  that  the  Defendant  may  have  taken  much 
more  than  would  have  been  abstracted  if  each  had  exer- 
cised his  own  right. 

The  same  objection  would  not  apply  to  the  abstraction 
of  water  for  the  use  of  the  dwellers  on  the  Defendant's  land, 
even  though  they  carried  on  trades  requiring  more  water 
(breweries,  for  example)  than  would  be  used  for  mere 
domestic  purposes;  it  would  still  be  for  their  purposes 
only.  But  in  this  case  there  has  been  an  abstraction  of 
water  for  purposes  wholly  unconnected  with  the  enjoyment 
of  the  Defendant's  land. 

On  the  whole,  I  should  certainly  have  wished  to  give 
^  important  case  farther  consideration ;  but,  as  my  noble 
^  learned  friends  have  formed  their  opinibns  upon  it»  I 
^uiesce,  and  do  not  give  my  advice  to  your  Lordships  to 
^ene  the  judgment. 

Lord  Kingsdown : 

My  Lords,  I  confess  that  I  am  unable  to  share  in  the 
doubts  that  have  been  expressed  by  my  noble  and  learned 
^end  opposite  in  the  able  and  elaborate  judgment  which 
*^c  has  just  delivered.  I  entirely  concur  in  the  opinion 
^hich  has  been  given  by  the  Judges  unanimously  in  this 
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1859.        case,  and  for  the  reasons  by  which  that  opinion  has  been 

Cba8bmor£    supported  ;  and  I  think  the  House  is  greatly  indebted  to 

R.c;:b«.     those  learned  persons  for  the  admirable  reasonu^  by 

which  they  appear  to  have  removed  all  doubt  upon  one  of 

the  most  important  questions  timt  ever  came  under  the 

consideration  of  a  court  of  justice. 

Lord  Chelmsford: 

My  Lords,  I  ought  to  have  mentioned,  that  my  noble 
and  learned  friend,  Lord  Brougham^  who  is  compelled  to 
leave  tlie  House  to-day,  but  who  was  present  daring  the 
whole  of  the  argument,  entirely  concurs  in  the  opiDioD 
which  I  have  expressed. 

Judgment  of  the  Court  of  Exchequer  Chamber  aflSnned; 

with  costs. 

Lords'  Journals,  27  July,  1859. 


Vernon  Dolphin    -        -        -        -    Appellant 
T.F.  Robins  and  T.  Paxton   -        -    Respondents. 

1859. 

v.^^'  A  foreign  court  cannot  diseolve  the  bonds  of  an  JBnffUik  mutn^i 

Feb.  24,  25.        where  the  parties  are  not  bond  fide  domiciled  in  the  foreicn  eoontiT. 

July  26  26.    (J,,.  Even  if  they  are  ? 
Aug.  6.         ^  '' 

_  The  law  is  the  same  under  the  0  Geo.  4,  c.  31,  s.  22,  as  it  was  under 

Domicile.  1  Jac.  l,c.  11,  s.  3. 

^*^^dand  ^  Scotch  Court  pronounced  a  decree  of  dirorce   in  the  case  of  m 

AduUery,  Engliih  marriage,  where  there  was  no  real  SeeiUh  domicile. 

Divorce.  Held,  that  this  decree  had  no  effect  either  as  a  diyorce  k  tkuctky^^ 

WUL  a  mensA  et  thoro. 

Q^g^*        Semblcy  that  an  agreement  to  live  separate  is  not  equiralent  in  iti 

legal  effects  to  a  judicial  sentence  of  separation : 
Q^.  Whether,  after  a  decree  for  judicial  separation,  a  wife  can  aoqaiiv 

a  domicile  different  from  that  of  the  husband  1 
A  power  was  reserved  to  a  married  woman,  notwithstanding  eo▼e^ 

ture,  by  deed  executed  by  herself,  ''and  attested  by  three  or  more 

credible  witnesses,"  to  appoint* 
Qm.  Whether,  if  she  had  been  lawfully  domiciled  ifaroadyany  exeei 
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of  the  power  valid  by  the  law  of  the  coantry  of  her  domicile, 
not  in  compliance  with  the  express  terms  of  the  power,  would 
)  been  sufficient? 

!  B,  were  married  in  England  in  1822 ;  they  lived  together  till 
ly  when  they  separated.  In  Fehruary  1864  the  husband  went 
:oilamd^  and  resided  there,  with  some  very  short  intervals,  till 
'  1854.  In  June  1854,  his  wife,  who  had  followed  him  to 
andy  sued  out,  in  the  Scotch  courts,  a  process  for  dissolution  of 
riage,  on  account  of  adultery  committed  by  him  in  Scotland. 
Tufy  a  decree  for  divorce  d  vinculo  was  pronounced.  In  Sq^- 
or  she  married  a  Frenchman  (according  to  the  forms  required 
hoick  and  by  Drench  law),  and  went  with  him  to  his  domi- 
In  FVanee.  While  in  England  she  had  executed  an  English 
in  pursuance  of  a  power  reserved  to  her,  and  in  accordance 
I  the  terms  of  that  power.  After  having  resided  nearly  two 
8  in  FSranee,  she  executed,  in  June  1856,  a  holograph  will  (valid 
rding  to  the  laws  of  that  country)  revoking  all  previous  wills : 
[sustaining  the  judgment  of  the  Court  of  Probate),  that  there 
not  been  any  change  of  domicile  by  the  husband,  A* ;  that  the 
icile  of  B.y  the  wife,  was  that  of  her  husband ;  that  the  Scotch 
Be  of  divorce  had  no  effect ;  that  she  continued  to  be  a  married 
tan  and  a  domiciled  English  woman ;  and  that  consequently 
irill  of  1854  was  properly  admitted  to  probate,  and  the  revoking 
r  of  June  1856  was  a  nullity. 

•re  had  been  &ults  on  both  sides,  the  dismissal  of  the  appeal 
Dst  the  decree  of  the  Probate  Court  was  ordered,  without  costs. 


1859. 
Dolphin 

V, 
EoBINfl, 


18  was  an  appeal  against  an  order  made  by  Sir  C. 
cell,  the  Judge  of  the  Probate  Court,  on  the  5th  of 
h  1858,  by  which  he  rejected  a  responsive  allegation 
:ed  by  the  present  Appellant,  in  a  suit  which  the 
indents  luui  instituted  to  obtain  probate  of  the  will  of 

Ann  Dolphin,  otherwise  Marie  Eustelle  de  Pontes, 
Bed. 

the  16th  of  July  1822,  in  contemplation  of  a  mar- 
between  Mary  Ann  Payne  and  Vernon  Dolphin,  a 
iras  executed,  by  which  Dolphin  covenanted  to  settle 
a  hereditaments,  therein  described,  to  the  uses  of  the 
ige.     This  marriage  was  celebrated  on  the  next  day 

Gtorgt**,  Hanover'Squarel 

B  B  4 
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1859. 
Dolphin 

V. 

Robins. 


On  >the  1st  of  April  1823,  indentures  of  lease  and 
release  were  executed  in  pursuance  of  this  covenanty 
by  which  certain  manors  were  settled  in  trust  for  securing 
to  Mary  Ann  Dolphin  200  /.  a  year  for  her  separate  use 
during  the  joint  lives  of  the  Appellant  and  herself,  with  re- 
mainder to  secure  her  700  /.  a  year  if  she  should  survive 
the  Appellant,  and,  after  certain  specific  limitations,  with 
remainder  to  the  Appellant,  his  heirs,  &c.  One  child  vnus 
born  of  this  marriage,  but  it  died  shortly  after  its  birth.  In 
1 839  differences  arose,  and  the  two  parties  agreed  to  sepa- 
rate. By  a  deed  of  trust  executed  on  the  15th  of  iVo- 
vember  1839,  in  pursuance  of  a  family  arrangement,  certain 
estates  were  settled  on  trusts  therein  described,  afi;er  satis- 
fying which  the  trustees  were  to  pay  the  surplus  to  Mary 
Ann  Dolphin  for  life  for  her  separate  use,  or  to  such  persons 
as  she  should,  notwithstanding  coverture,  appoint ;  and  in 
case  of  her  dying  during  the  life  of  the  Appellant,  then  oc 
trust  for  such  purposes  as,  notwithstanding  coverture,  sha 
should  by  any  deed,  with  or  without  the  power  of  revoca- 
tion, duly  executed,  and  attested  in  the  presence  of  two  o- 
more  credible  witnesses,  or  by  her  last  will,  direct;  and  in 
default  of  such  direction,  in  trust  for  the  Appellant,  h5 
executors,  i&c.  A  similar  power  was  given  to  her  with 
gard  to  other  estates  not  previously  mentioned. 

On  the  11th  of  April  1854,  Mrs.  Dolphin  (then  residi 
in  England),  in  exercise  of  the  power  reserved  to  her  und 
the  deed  of  1839,  made  a  will,  executed  according  to 
forms  required  by  that  deed,  by  which  she  appointed  RabC^ 
and  Paxton  her  executors,  with  directions  to  sell  all 
estates  over  which  she  had  power  to  direct  a  sale,  a 
(after  setting  apart  12,000  /.  for  the  purposes  the 
mentioned,  some  of  which  were  trusts  for  her  husban 
benefit)  to  stand  possessed  of  the  monies  thereby  obtaia^ 
upon   various  trusts  therein  set  forth:  ^^And  as  to  tie 


CASES  IN  THE  HOUSE  OF  LORDS.  393 

Teit,  residue,  and  remainder  of  the  monies  to  arise  and         1BA9. 
be  received  by  the  means  aforesaid,  1  give  and  bequeath       Dolfhw 
the  same  unto  my  true  and  beet  friend.  General  Amedie       Rosum. 
DoBoiet  de  Pmta,  commandant  at  LaSockelk,  inFranet, 
bii  eiecntors,  tic,  whose  wrongs  I  in  this  my  will  declare 
"ere  not  wilfully  caused  by  me,  and  that  both  he  and  my- 
KJf  are  the  victims  of  cruel  deception  and  injury."     By  a 
codicil  executed  on  the  same  day  she  revoked  the  direction 
contained  in  the  will  as  to  the  12,000  L, "  and  all  the  trusts 
ileclared  by  the  will  of  the  said  sum,"  and  all  the  ^fts 
thereby  made  in  favour  of  her  husband. 

These  papers  were  the  will  and  codicil  tendered  for  pro- 
Inte  by  the  executors. 

The  Appellant  opposed  the  reception  of  these  papers, 
uid  tendered  a  responsive  allegation,  which  was  afterwards 
sjnended,  and  in  its  amended  state  set  forth,  "  that 
<"  the  month  of  February  1854  the  said  Vernon  Dot- 
Min,  the  then  husband  of  the  party  deceased  in  this 
cauae,  le$  Eugiand,  and  went  to  Scotland;  that  on  the 
28rd  day  of  Fehrvary  1854  he  arrived  at  Edinburgh,  and 
^OQ  such  time  until  the  26th  of  the  said  month  he  re- 
sided at  the  Waterloo  Hotel  in  Edinburgh  aforesaid,  when 
^  left  the  said  hotel,  and  from  such  time  until  the  3d  day 
°f"  April  following  he  resided  at  a  cottage  called  South 
Cottage,  which  he  had  hired  as  a  residence,  at  Wardie, 
i>^%r  Edinburgh ;  and  that  on  the  said  3d  dny  of  April  he 
'^turned  to  the  s»d  Waterlou  Hotel,  where  he  resided  until 
"*e  9tii  of  the  said  month,  when  he  left  the  said  hotel,  and 
'«nt  to  England  for  a  few  days,  and  returned  to  Scotland, 
"Ui.  resided  again  at  Edinburgh  and  Stirling,  in  SeotUmd, 
"'^til  the  6tb  day  of  June  following,  when  he  again  re- 
'^■^ted  to  and  took  up  his  abode  at  the  said  hotel,  and 
"lere  remained  tilt  the  19th  of  the  said  month;  that  the 
'^d  Vernon  Dolphin  had  by  such  residence,  and  in  inten^ 
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I860.        tion  as  well  as  in  fact,  become  a  domiciled  Scotchmoi, 
DoLPHDr      That  the  party  deceased  in  this  cause  having  ascertaine 
RoBiHB.       ^^^  ^^  ^^  Vernon  Dolphin  was  living  in  adultery  duriiy 
the  said  time  in  Scotland,  on  the  17th  of  the  said  month  oi 
June  a  summons  was  personally  served  upon  the  said 
Vernon  Dolphin,  at  her  instance,  in  an  action  of  divorce 
before  the  Lords  of  the  Court  of  Council  and  Session  in  Scot- 
land,  against  her  then  husband,  the  said  Vernon  Dolphinj  on 
the  ground  of  adultery.    That  on  the  19th  day  of  the  said 
month  of  June  the  said  Vernon  Dolphin  again  went  to 
England,  but  returned  afterwards  to  Scotland^  and  was 
there  resident  for  some  days  in  the  month  of  Jtdg,  1854. 
That  on  the  20th  day  of  the  said  month  of  July  the  said 
Lords  of  the  Court  of  Council  and  Session  in  Scotland,  by 
their  decree,  dated  the  20th  day  of  July  1854,  found  the 
said  Vernon  Dolphin  guilty  of  adultery,  and  therefore  di- 
vorced and  separated  him  from  the  said  Mary  Ann  Payne 
or  Dolphin,  her  society,  fellowship,  and  company,  in  all 
time  to  come,  and  declared  that  he  had  forfeited  all  the 
rights  and  privileges  of  a  lawful  husband,  and  that  the  said 
Mary  Ann  Payne  or  Dolphin  was  entitled  to  live  single,  or 
marry  any  free  man,  as  if  she  had  never  been  married  to 
the  said  Vernon  Dolphin,  or  as  if  he  were  naturally  dead. 
And  the  party  proponent  expressly  alleges  and  propoondfl, 
that  by  such  decree  the  said  Mary  Ann  Payne  or  DolpMn 
became  and  was,  from  and  after  the  said  20th  day  otJtJ) 
1854,  absolutely  divorced  from  the  bond  of  matrimony  with 
the  said  Vernon  Dolphin,  and  free  to  marry  any  otherman. 
On  the  8th  October  1854  (all  the  forms  of  the  ScoUk 
and  of  the  French  laws  having  been  complied  with)  she 
was  married  to  General  de  Pontes,  a  Frenchman,  and  im* 
mediately  afterwards  went  with  him  to  reside  in  FroMt 
In  1855  she  became  a  member  of  the  Boman-catholie 
church,  and  took  the  names  of  Marie  Eustelle  DadxA 
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dn  Ponies.     On  the  3d  April  1856,  she  made  a  will,  valid 
according  to   the   French  law,   by  which  she  appointed 
General  de  Fofites  her  ^*  universal  legatee/'  and  General 
KorU  sole  executor.    She  was  shortly  afterwards  placed  by 
De  Pontes  in  the  convent  of  Les  Dames  Augustines.    On 
the  23d  June  1856  she  made  a  holograph  will,  valid  by  the 
French  law,  in  these  words,  *^  I  revoke  all  previous  wiUs 
made  by  me  up  to  this  date,  23d  June  1656,"  and  enclosed 
thia  re?ocation  in  an  envelope,  on  which  was  written  the 
following  memorandum,  **  Last  will  which  I  have  made 
this  day,  23d  June  1856,"  and  signed  her  recently  adopted 
i^uoes  in  full  to  each  paper.    These  papers  she  entrusted 
to  an  intimate  female  friend,  and  she  died  in  September 
^^^S.    These  were  the  papers  which  the  Appellant  pro- 
posed by  his  responsive  allegation,  to  bring  before  the 
Court,  as  the  last  will  of  the  deceased,  contending  that 
by  the  Scotch  divorce,  and  the  subsequent  marriage,  and 
tbe  residence  in  France,  she  had  acquired  a  French  domi- 
cile, and  was  entitled  and  of  capacity  to  make  a  French 
will,  and  that  this  last  will  was  valid  by  the  laws  of  France. 
The  case  was  heard  before  Sir  (7.  Cresswell,  who,  on 
the  5th  March  1858  (a),  made  an  order  rejecting  the  re- 
sponsive allegation.    The  learned  Judge  (as  the  order  was 
interlocutory)  granted  leave  to  appeal,  and  this  appeal  was 
then  brought. 


1850. 

Dolphin 

«. 
Robins. 


The  Solicilor- General  {Sir  H.  Cairns)  and  Dr.  Deane 
(Dr.  Twiu  was  with  them),  for  the  Appellant : 

There  are  three  questions  here :  First,  whether,  under 
circumstances  such  as  exist  here,  the  case  of  The  King  v. 


(a)  The  case  had  been  previously  heard,  but  the  responsive  alle- 
gation was  sent  back  to  be  amended,  as  it  did  not  sufficiently  state 
the  fiicta  to  raise  the  question  of  the  Scotch  domicile* 
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1869. 
Dolphin 

ROBINB. 


Lolley  (b)  is  to  be  held  to  apply,  and  the  Scotch  divorce 
and  subsequent  Scotch  marriage  to  be  held  altogether  in- 
valid ?  Second,  is  not  that  case  affected  by  the  repeal  o: 
the  statute  (1  Jac,  1,  c.  11)  on  which  the  prosecutioi 
there  proceeded,  and  by  the  altered  wording  of  the  present 
statute  (9  Geo,  4,  c  31)  {c)  now  in  force  on  this  subject' 
Third,  supposing  the  Scotch  divorce  to  be  invalid  as  a  divorci 
d,  vinculo^  is  it  not  sufficient,  as  a  divorce  d,  mensd  et  tharo 
to  warrant  the  argument  that  she  had,  and  was  entitled  tc 
have,  a  separate  domicile  from  that  of  her  husband  ? 

The  will  made  in  June  1856  is  valid  by  the  law  a 
France  if  the  person  making  it  was  at  that  time  lawfully 
domiciled  there.  The  Appellant  contends  that  she  was  sc 
The  iacts  set  forth  in  the  responsive  allegation  show  the 


(5)  Ros.  &  Ry.  237. 

(c)  The  1  Joe.  1,  c.  11,  s.  1,  reciting,  that  ^^fommiich  ii 
divers  evil-dbposed  persons,  being  married,  run  out  of  one  county  into 
another,  or  into  places  where  they  are  not  known,''  and  then  mtrrjr 
other  persons,  their  first  husband  or  wife  being  alive,  enacts  tbit 
such  offence  shall  be  felony,  punishable  with  death,  and  the  criiM 
may  be  tried  in  the  county  where  the  offender  is  apprehended.  Tbe 
Act  (s.  2)  shall  not  extend  to  cases  where  the  husband  or  wife  iliall 
remain  abroad,  or  shall  not  be  known  to  be  living  during  that  time; 
nor  (s.  3)  '*  to  any  person  or  persons  that  are  or  shall  be  at  thetiBM 
of  such  marriage  divorced  by  any  sentence  in  the  Eodesiaftioil 
Court" 

The  0  G0O.  4,  c.  81,  repealed  the  previous  statute,  and  ensetad 
(s.22),  "  That  if  any  person,  being  married,  shall  marry  any  otbtf 
person  during  the  life  of  the  former  husband  or  wife,  wheUier  tbe 
second  marriage  shall  have  taken  place  in  Engltmd  or  elBewhere»'' 
such  person  shall  be  guilty  of  felony,  &c. :  "  Provided  always,  that 
notliing  herein  contained  shall  extend  to  any  second  marriage  coo- 
tracted  out  of  England  by  any  other  than  a  subject  of  tiis  Majesty  i*' 
or  to  any  person  absent,  and  not  known  to  be  living  within  se^en 
years ;  "  or  to  any  person  who,  at  the  time  of  such  second  mairiag^t 
shall  have  been  divorced  from  tlie  bond  of  the  first  marriage,  or  to 
any  person  whose  former  marriage  shall  have  been  declared  void  bj 
the  sentence  of  any  Court  of  competent  jurisdiction." 
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in  1864  the  Appellant  was  domiciled  in  Scotland,  and  con-         1859. 
sequently  the  Scotch  Court  had  jurisdiction  in  the  matter.       Dolphiw 
Conway  v.  Beazley  (d)  is  not  an  authority  adverse  to  the       Robiws. 
Appellant,  for  there  no  Scotch  domicile  had  been  acquired. 
SomervUk  v.  Somerville{e)  is  equally  inapplicable,  because 
that  was  a  mere  question  which  of  two  domiciles   was 
to  prevail.    The  case  of  The  King  v.  Lolley  (/)  is  relied 
on  by  the  Respondents,  but  it  is  not  an  authority  here,  for 
tliat  case  proceeded  entirely  on  the  statute  of  James  I, 
wUch  statute  was  passed  before  the  Union,  and  Scotland 
WB8  then  a  foreign  country.    The  dd  section  enacted  that 
"nothing  herein  contained  shall  extend   to  any  persons 
that  are  or  shall  be  at  the  time  of  such  marriage"  (that  is, 
the  second  marriage)  "  divorced  by  any  sentence  in  the 
Ecclesiastical  Court"    That  case  decided  that  the  Eccle- 
fiBstical  Court  spoken  of  in  the  Act  must  be  one  exist- 
ing within  the  limits  wherein   the  Act  itself  was  in  force. 
As  it  was  an  English  Act,  and  had  no  force  in  Scotland, 
the  Courts  there  could  not  be  intended.     Tovey  v.  Lind- 
'Vig)  was  a  case  in  which  the  domicile  of  the  parties 
appeared  to  be  English,  and  therefore  the  case  was  remitted 
^  the  Court  of  Session  to  review  the  decision.   McCarthy 
^-  Deeaix  (A)  related   to    rights  of  property  following  a 
'"^niage,  and  not  properly  to  the  question  of  the  validity 
^^  the  divorce.    These  cases  are,  therefore,  inapplicable  to 
^c  present.     In  fVarrender  v,  Warrender  (t)  the   parties 
^ing,  as  they  were  here,  domiciled  in  Scotland,  the  Scotch 
^'^'Ourt  was  held  to  have  full  jurisdiction   in   a  suit  for 
^^nltery,  though  the  marriage  had  actually  taken  place  in 
'England.    The  argument  of  Lord  Brougham,  in  deliver- 
^^  judgment  in  that  case,  completely  applies  here.     A 

(d)  3  Hag.  Ecc.  Rep.  630.  (g)  I  Dow.  117. 

(e)  6  Yes.  750.  (A)  2  Russ.  &  Myl.  014. 
(/)  Rubs.  &  Ry.  237.  (t)  2  Clark  &  Fin.  488, 
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ISfQ.        Gretna  Green  marriage,  though  effected  by  EmgUA  per 
DoLPuir      BonSy  and  having  the  full  effect  of  an  Eoigluk  marriage 
Koran.       i^I^^  ^  dissolved  in  Scotland,     Is  a  marriage,  like  tha 
of  Mrs.  Dolphin^  incapable  of  being  disserved  in  SeotlanA 
though  the  two  parties  should  be  resident  there,  and  is  sb 
for  ever  to  be  incapable  of  contracting  marriage  elsewhere 
Is  she,  as  an  in&nt  would  be  during  infiucy,  but  wouk 
only  be  during  in£eincy,  under  a  personal  incapacity,  whicb 
as  to  her,  is  perpetual,  and  follows  her  everywhere  ?     It  i 
submitted  that  she  is  not ;  but  that  the  Scotch  Courts 
haying  jurisdiction  over  this  matter,  both  the  parties  bein{ 
resident  in  Scotland^  could  pronounce  the  sentence  o 
divorce ;  and,  if  so,  that  she  could  marry  again.    This  kioi 
of  question  has  necessarily  been  much  considered  in  Aa^ 
rica,  and  Mr.  Chancellor  Kent,  in  his  Commentary  (Z'] 
says,  ''  According  to  the  decisions  in  the  Federal  Courti 
it  may  be  contended  that  a  divorce  in  one  State  judiciaQ 
conducted  and  declared,  and  procured  under  circumstanca 
which  give  the  Court  Aill  jurisdiction  of  the  cause,  and  oi 
the  parties,  and  suflScient  to  render  the  divorce  valid  and 
binding  there,  would  be  good  and  binding  in  every  other 
State."     In  declaring  this  proposition,  the  writer  commenti 
on  Lolley's  case  as  one  which  cannot  be  sustained  in  [mo- 
ciple  (k).     LoUey*^  case  was  decided  on  the  1  Jae.  If 
c.   11;   and  having  regard  to  the  much  more  eztensiTe 
words  of  the  statute  of  9  Geo.  4,  c.  31,  and  the  doubts  that 
have  been  thrown  upon  Lollet/%  case,  it  cannot  be  held  ai 

y)  8  Edit.,  Vol.  II.  p.  84.  Sect.  27. 

(k)  Mr.  Chancellor  Kent  says  that  its  authority  is  ahaken  by 
Harding  ▼.  AUen^  (9  GreenleaTs  Reports,  140} :  A  decisioo  of  tlie 
Supreme  Court  of  Maine^  where  a  divorce  in  one  State  of  a  marriag* 
celebrated  in  another  was  held  good.  But  this  decision  appears  to 
have  been  thus  restricted,  <<  so  far  as  related  to  the  dissolution  of  the 
marriage,  though  not  as  to  other  parts  of  the  decree,  such  as  an  order 
for  the  payment  of  money  by  the  husband." 
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applicable   to  the   present      In   the   later  statute  it  is        1859. 
enactedy   that   the   oSence  may  be  committed   whether       Dolphin 
"the  second  marriage  shall  have  taken  place  in  England      ^^ 
or  elsewhere  ; ''  but  then  there  are  several  exceptions  intro* 
duced  by  proviso ;  the  first  is  that  of  a  second  marriage 
contracted  out  of  England  by  any  other  than  a  subject  of 
His  Majesty ;  so  that  the  Legislature  was  expressly  dealing 
with  foreign  marriages  by  foreign  persons,  and  excepted 
them  from  the  provisions  of  the  statute.    Now,  by  the  con- 
struction adopted  on  the  other  side,  this  person,  though 
diTorced  in  Scotland^  and  entitled  to  marry  there,  would  be 
liable  here  to  be  prosecuted  for  that  very  marriage,  unless 
the  exceptive  provisions  saved  her.    That  surely  could  not 
have  been  intended.    The  second  of  these  exceptive  provi- 
nous  is,  not  knowing  within  seven  years  of  the  other  party 
l^eing  alive;  and  the  third  and  fourth  are,  that  of  having  been 
''divorced  from  the  bond  of  the  first  marriage/'  or  that 
<^tlie  first  marriage  having  been  declared  null  by  a  Court 
of  competent  jurisdiction.    [Lord  Brougham :  '*  Divorced," 
®  the  first  alternative,  does  not  apply  to  ^*  Courts  of  com- 
petent jurisdiction"  in  the  second.]     It  is  submitted  that  it 
^<^  and  that  a  divorce  pronounced  by  any  Court  of  com- 
Pe^tent  jurisdiction  is  sufficient.    The  Legislature,  having 
^'^^y  shown,  in  one  part  of  the  section,  that  it  was  dealing 
^th  foreign  persons  and  tribunals,  must  have  intended 
^^t  they  should  be  included  in  the  construction  of  every 
P^*l  of  the  section. 

The  Act  of  Cfeo,  4  cannot  apply  to  a  case  where,  there 
u^vii^  been  a  marriage  in  Scot/and  or  in  Ireland,  and 
^  divorce  there,  the  man  comes  to  tliis  country,  and 
Carries  another  woman,  the  first  being  still  alive,  for  the 
pfoviso  would  there  render  it  inapplicable,  the  divorce 
^▼ing  been  pronounced  by  a  Court  of  competent  juris- 
diction.   It  cannot  be  pretended  that  the  effect  of  the  pro- 
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viso  is  to  be  limited  to  a  case  where  the  diyorce  has  bee 
pronounced  by  an  English  Court.  This  is  confirmed  h 
the  fact  that  the  statute  contains  a  declaration  that  it 
not  to  apply  to  Scotland  or  Ireland*  Suppose  the  pet 
tioner  in  Warrender  v.  Warrender  (J)  had  succeeded  in  h; 
suit,  and  married  again,  no  one  can  say  that  he  would  hav 
been  liable  to  indictment  for  bigamy.  lA>Uey*s  case  ma 
therefore  be  considered  out  of  the  question,  and  with  it  t& 
doctrine  that  an  EnglUh  marriage  is  not  dissoluble  an^ 
where. 

But  supposing  this  not  to  be  valid  as  a  decree  for  Qu 
dissolution  of  the  marriage,  then  it  is  valid  as  a  decree  of 
separation  a  mensd  et  thoro.    If  so,  then  she  had  a  right  to 
live  where  she  pleased,  and  consequently  to  choose  her  ofm 
domicile,  Pothier  (m),  WilUams  v.  Dormer  (n),  in  which  it 
was  held,  that  the  ordinary  presumption,  that  the  wife  is 
legally  domiciled  where  the  husband  is,  fisuls  where  there 
has  been  a  sentence  of  divorce.     In  Roach  v.  Garvan  (o), 
the  effect  of  the  sentence  of  a  Court  of  competent  joru- 
diction  was  stated  by  Lord  Hardwicke ;  there  an  EngHik 
infant  ward  of  Chancery,  properly  domiciled  here,  hap- 
pened to  be  in  France  for  education ;  at  eleven  yean  of 
age  she  was  married  to  a  Frenchman^  aged  seventeen; 
when  the  case  came  before  Lord  Hardunche,  he  observed, 
"  The  marriage  has  been  argued  to  be  valid,  from  being 
established  by  the  sentence  of  a  Court  in  France  having 
proper  jurisdiction.     If  so,  it  is  conclusive,  whether  in  a 
foreign  court  or  not,  from  the  law  of  nations."     Now,  that 
was  a  stronger  case  than  the  present,  for  there  the  objec- 
tion was  one  of  natural  personal  incapacity.     [Lord  Oroa* 


(0  2  Clark  &  FIq.  488. 

(m)  Traite  du  Contrat  de  Ma- 
nage, Ft.  VI.,  c.  III.,  Art.  1, 8. 3. 
Vol.  3,  ai:ay.  Edit.1781. 


(n)  2  Robertaon's  £cc.  Rep. 
505. 
(o)  1  Ves.  157 
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tporth :  If  the  decree  cannot  be  supported  as  one  of  di- 
vorce, can  it  be  supported  as  one  of  separation?] 

If  the  doctrine,  that  a  Scotch  Court  has  no  jurisdiction 
orer  parties  domiciled  in  Scotland^  merely  because  they 
have  contracted  a  marriage  in  England^  is  to  prevail,  the 
consequence  will  be,  that  parties  may  live  together  there  in 
adultery  with  perfect  impunity.     In  all  the  Scotch  cases  the 
Scotch  Courts  have  upheld  their  jurisdiction  where  the 
parties  have  been,  as  they  were  here,  domiciled  in  Scotland: 
Gordon  v.  Pye  (p) ;  DurUze  v.  Lecett  {q) ;  RibblewhUe  v. 
Houland  (r) ;  and  in  the  book  where  these  cases  are  col- 
lected, it  is  said  («),  that  even  the  circumstances  of  the  par- 
ties having  married  in  a  foreign  country,  and  being  foreign- 
en,  were  of  no  importance,  for  a  foreign  domicile  at  the  time 
im|died  no  intention  of  the  parties  to  exclude  the  operation 
ttid  effect  of  a  future  domicile  in  another  place.     In  Geils 
▼•  GeUs  (<),  Lord  Truro  said,  that  he  did  not  know  what 
was  meant  by  a  colourable  residence ;  if  residence  for  a  given 
^  would    change  domicile,  it  would  do  so  whatever 
laight  be  the  purpose  for  which  it  was  adopted.  There  may 
he  an  end  of  the  marital  power  over  the  wife :  even  under  a 
fed  of  separation,  with  a  covenant  to  allow  her  to  live 
''here  she  pleased.  The  King  v.  Mead  (u\  where  the  fact 
of  having  entered  into  such  a  deed  was  held  to  be  an  an- 
swer to  the  husband's  application  for  a  habeas  corpus  to 
hring  up  the  body  of  the  wife.     In  every  view  of  the  case, 
therefore,  the  revocatory  will  of  June  1856  was  valid,  and 
^  responsive  all^ation  ought  to  have  been  received. 

Dr.  Addnms  and  Dr.  Spinks  for  the  Respondent : 
"n^e  real  question  is,  whether  at  the  time  of  her  death 


(P)  Ferg.  Cons.  Cas.  70. 
(?)  Id.  248. 
W  la. 276. 


{»)  Id.  142. 

(t)  1  Macq.  Sc.  Ap.  Cas.  265. 

(fi)  1  Bur.  542. 


1869. 
Dolphin 

RoBiirs. 
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1850.  the  testatrix  was  lawfully  domiciled  in  France.  There 
Dolphin  could  be  no  such  domicile,  either  by  the  act  of  the  second 
BoBiirs.  marriage,  or  by  the  intention  of  the  parties.  If  not,  then 
the  will  of  1854  must  be  admitted  to  probate,  and  the 
paper  otJune  1856  was  properly  rejected.  If  the  ScolA 
court  had  no  authority  to  pronounce  a  divorce,  then  her 
domicile  could  not  lawfully  be  in  France,  but  continued  to 
be  the  domicile  of  her  husband  in  England.  Now,  as  to 
that,  the  authority  of  Lolley*%  case(o)  is  decisive.  It  was 
not  questioned  in  the  least  degree  in  Warrender  v.  I^a^ 
render  {yD\  and  Conway  v«  Beazley{x)  was  decided  m 
conformity  with  it,  a  conformity  all  tlie  stronger  fix>]n  die 
fact  that  it  was  adopted  after  consideration  and  discus- 
sion. Geib  V.  Oeils  (y)  does  not  in  the  least  d^ree  aSect 
the  principle  laid  down  in  Lollej^s  case :  •  in  Brook  t. 
Brook  {z)  it  was  expressly  acted  on.  llie  Scotch  decree 
has  no  farther  power  than  to  authorise  the  parties  to  Eve 
separate  from  each  other;  and  in  the  cases  already  cited 
from  Ferguson,  the  Scotch  courts  did  not  claim  an  ab0(^ 
lute  right  to  dissolve  an  English  marriage,  but  always  cut- 
fully  inquired  into  the  domicile  of  the  parties.  Here  Ae 
domicile  was  English.  There  had  been  nothing  which  had 
operated  a  lawful  change  in  it,  and  the  Scotch  decree  was 
therefore,  even  in  that  view,  entirely  unwarranted.  The 
Scotch  decree  not  operating  as  a  divorce  ^  vinculo,  it  could 
not  operate  as  a  divorce  h  mensd  et  thoro.  Like  a  crimiml 
sentence,  if  not  good  for  the  whole,  it  was  good  for  no- 
thing. It  could  have  no  legal  validity  in  the  case  of  aa 
English  marriage,  otherwise  in  Lolky^s  case  it  might  have 
been  set  up  as  a  defence  to  the  indictment.  Nor  could  it 
be  good  to  authorise  a  separate  domicile.     WUUami  t. 

(t»)  Russ.  &  Ry.  237.  C^)  1  Macq.  Sc.  Ap.  Caa.  255. 

{w)  2  Clark  &  Fin.  48f^.  {z)  3  Sma.  &  Gif.  481. 

(x)  3  Hag.  £c.  Rep.  639. 
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Dormer  (a)  is  not  in  point  here,  for  that  was  a  mere  ques-         ^850* 
tioo  of  practice  on  the  admissibility  of  a  Ubel,  and  related       Dolphxit 
Id  feudence  for  the  purpose  of  citation^  and  nothing  else.       Robins. 
But  even  if  the  decree  could  have  effect,  as  a  sentence  of 
iqNUntion  it  mensd  et  thoro,  it  would  be  nothing,  for  that 
roaM  merely  dispense  with  their  obligation  to  live  toge- 
her,  but  would  not  give  them  separate  and  opposing 
i^tSy  except  for  the  mere  purpose  of  living  separately. 
riuiSi  if  a  third  person  died  during  the  continuance  of  the 
lepuation,  and  left  a  legacy  to  the  wife,  the  property  in  it 
voold  be  that  of  the  husband,  who  might  release  the  exe- 
cutor.   Warrender  v.  Warrender  (6),  and  Berkhampstead  v. 
St  Mary  (c),  show  that,  in  law,  her  domicile  is  always  the 
husband's.      In  the  case  of  Daly's  settlement  (d),  the 
Master  of  the  Rolls  expressly  decided,  that  a  feme  covert, 
firing  apart  from  her  husband,  has  no  power  to  change  her 
domicile;   and  yet  in  that  case  the  residence  in  Paris 
hfi  continued  undisturbed  for  thirty-four  years.     [Lord 
Bnmgham:  In  that  case  there  was  no  sentence  of  divorce.] 
The  husband's  settlement  is  primd  fade  that  of  the  wife : 
WkUeomb  v.  Whitcomb  (e) ;  in  which  Chichester  v.  Done- 
Ji/,  Shachell  v,  Shackellj  and  Warrejider  v.  Warrender, 
were  all  considered.    The  observation  of  Lord  Truro,  in 
QeUi  y.  Geils  {f),  that  he  did  not  understand  what  was 
■etat  by  a  colourable  residence,  merely  applied  to  this, 
Alt  where  there  was  an  express  declaration  of  an  intention 
loehmge  the  domicile,  and  a  residence  sufficient  by  law  to 
Cttvy  that  intention  into  effect,  the  fact  that  the  purpose 
of  both  was  a  collusive  one,  would  not  defeat  or  prevent 
the  coDsequence  of  law.     Even  so  expressed,  the  correct- 
nev  of  the  expression  may  be  doubted,  but,  at  all  events, 
it  can  have  no^application  to  the  present  case. 

(•)  2  Bobertscm,  £c.  Rep.  505.         (d)  25  Beav.  456. 

(k)  2  Clark  k,  Fin.  488.  (e)  2  Curt  351. 

(e)  2  Bott.  33.  (/ )  1  Macq.  Sc.  Ap.  Gas.  255. 
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If  Uiere  was  no  valid  divorce,  there  could  be  no  vali 
second  marriage,  even  though  the  parties  had  been  dom 
ciled  in  France ;  for  the  law  of  the  country  in  which 
marriage  is  celebrated  cannot  give  validity  to  that  ma 
riage,  if  it  is  prohibited  by  the  law  of  the  country  of  tl 
domicile  and  allegiance  of  the  parties :  Brook  v.  Brook(g] 
where  a  marriage  with  a  deceased  wife's  sister,  celebratec 
by  two  English  subjects  in  Denmark^  where  such  mar- 
riages are  valid,  was  held  void. 

The  Solicitor'General  replied. 


July  26.  Lord    Chelmsford:    We  are  all   of  opinion  that  the 

Scotch  decree  of  divorce  did  not  dissolve  the  EngBsk 
marriage ;  but  a  question  has  been  raised,  which  we  desiie 
to  hear  argued,  whether  the  circumstances  here  were  not 
such  as  to  render  the  wife  capable  of  gaining  for  heredf » 
domicile  ?  and,  if  so,  whether  she  had  gained  it  ?  The 
argument  of  counsel  will  be  confined  to  this  point 

Sir  H.  Cairns  (Dr.  Deane  and  Dr.   Ttciss  were  with 
him)  for  the  Appellant : 

It  must  now  be  assumed,  that  acts  of  adultery  were 
proved  gainst  the  husband.  A  decree  of  divorce  hafing 
been  pronounced,  all  the  parties  were  persuaded  (it  matten 
not  whether  erroneously  or  not)  that  there  was  a  dissolutioo 
of  the  marriage.  Assuming  that  the  marriage  was  doI 
dissolved  by  the  Scotch  decree,  then  the  cohabitation  ol 
Mrs.  Dolphin  with  Des  Pontis  was  itself  adulterous. 
Then  both  parties  were  in  a  state  of  adultery,  and  the 
first  consequence  of  that  would  be,  that  thtre  could  be  no 
divorce  sued  for  on  either  side.     [Lord  Kingsdown :  WouW 


(g)  8  Sma.  &  Gif.  481. 
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irVance  in  getting  the  divorce  affect  the  question?] 
I  not  necessary  now  to  discuss  that  point ;  there  is  no 
livance  alleged  as  to  comnntting  the  act  of  adultery, 
xl  Kingsdown :  Are  the  facts  sufficiently  brought  be- 
the  Court  to  raise  that  question  as  the  allegation  now 
Is?]  It  may  be  assumed  that  they  are  for  the  pur- 
B  of  the  judgment^  and  of  this  appeal  against  it. 
d  Cranworth :  It  cannot  be  doubted  that,  in  fact^  the 
ceding  was  collusive.]  Not  in  committing  the  adul- 
As  the  facts  now  stand ,  both  parties  having  com- 
^  adultery^  neither  of  them  could  sue  for  a  divorce, 
«  V.  Hope(h),  nor  could  either  party  insist  on  a  resti- 
»n  of  conjugal  rights.  It  follows,  therefore,  that  the 
lan  might,  under  such  circumstances,  obtain  a  domi- 
of  her  own.  Domicile  is  not  an  michangeable  thing. 
md  facie  the  domicile  of  the  wife  is  that  of  the  hus- 
],  and  of  the  child  is  that  of  the  father,  but  both  may 
changed  by  circumstances.  On  marriage,  the  wife 
8  the  name,  as  she  does  the  domicile,  of  the  hus- 
l(t),  and  that  state  of  things  continues  while  the 
ies  mutually  perform  the  duties  of  husband  and  wife. 

when  the  performance  of  those  duties  has,  in  fact, 
ed,  and  there  can  be  no  decree  to  compel  the  restitu- 

of  conjugal  rights,  and  there  is,  besides,  a  decree  of 
ration,  then  the  purposes  for  which  the  domicile  of 
I  was  made  identical  being  at  an  end,  the  woman  may 
3  a  separate  domicile  of  her  own.  [Lord  Wensleydale 
rred  to  Domains  ."  Public  Law  "  (j*)].  Mr.  Phillimore  (A) 
kg,  that  after  a  divorce  a  mensd  et  thoro,  the  domicile 
be  wife  would  not  be  that  of  the  husband,  ''  but  the  one 
sen  for  herself  after  the  divorce."     Other  exceptions  to 


>)  1  Swab.  &  Trist.  i)4.  Tit.  XVI.  Des  Communaut^s, 

)  Phfllim.  Dom.  s.  40.  s.  3,  par.  11,  13. 

)  Vol.  2,  Public  Law,  Book  1,         (i )  Domicile,  s.  47. 
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the  wife's  domicile  being  that  of  the  husband  also  ezi 
such  as  those  of  the  husband  being  an  idiot  or  a  madms 
or  under  an  interdict.  [Lord  Chelmsford:  Does  not  tl 
argument  suppose  that  residence  is  domicile  ?  They  a 
two  distinct  things.]  The  change  is  in  the  condition 
the  parties,  not  in  their  residence.  The  mere  fiaurt  of  tl 
transportation  of  the  husband  would  operate  a  change 
the  domicile  of  the  wife. 

The  case  of  Chichester  v.  Donegal  (Jt)  is  not  an  auth 
rity  against  this  argument,  for  that  was  merely  a  decisis 
on  the  sufficiency  of  a  notice  to  found  jurisdiction.  Tl 
same  observation  applies  to  Shackell  v.  Shackell  (m).  Wat 
render  v.  Warrender  (//),  and  Geih  v.  Geils  (o)  show  ths 
though  the  domicile  of  the  husband  is  primd  facie  that 
of  the  wife,  yet  that  it  is  not  necessarily  so,  and  that 
the  Court  will  inquire  whether  the  wife  had  valid  reasons 
for  leaving  her  husband's  house.  To  that  extent,  thoe- 
fore,  those  cases  are  in  favour  of  the  Appellant;  and  the 
constant  repetition  of  the  phrase,  that  the  domicile  of  the 
husband  is  primd  facie  that  of  the  wife,  shows  that  the 
law  recognises  the  possible  existence  of  circumstances 
which  may  authorise  her  to  have  a  domicile  different  from 
that  of  her  husband.  The  circumstances  already  referred 
to  in  this  case  authorise  it  here.  This  subject  was  dis- 
cussed in  a  case  before  the  Supreme  Court  of  Manor 
chusettSj  Harteaux  v.  Harteaux  (p),  and  there  the  Courtf 
admitting  the  general  rule,  expressed  an  opinion  that 
cases  might  arise  in  which,  if  a  husband  changed  his  do- 
micile, the  change  might  not  deprive  the  wife  of  her  right 
to  sue  for  a  divorce  in  the  jurisdiction  of  the  first  domi' 
cile,  which  continued  to  be  hers,  though  he  had  taken 


(/)  1  Add.  Ecc.  Rep.  5. 

(w)  2  Curt  361. 

In)  2  Clark  &  Fin.  488. 


(0)  1  Macq.Sc.Ap.Cas.  255* 
(p)  14  Pickering  Rep.  18l- 
Story  Confl.  of  Law,  8, 2290. 
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soother.     In  WilUanu  v.  Dormer  (jj),  the  ordinary  pre-         ^^^• 
somption  as  to  the  domicile  of  the  wife  was  held  to  fail      Dolfiun 
where  there  had  been  a  sentence  of  divorce,  and  the  ex-       Robins. 
pressions  in  Tovey  v.  Lindsay  {r)  which  fell  from  both 
Lord  Eldon  («)  and  Lord  Redesdale  (Oy  show  most  deci- 
Birdy  that  the  ordinary  rule  is  not  inflexible,  and  that  a 
husband  cannot  at  all  times  and  under  all  circumstances 
draw  his  wife's  domicile  to  his  own.  ' 

Here  several  circumstances  have  occurred  which  must 
have  the  effect  of  changing  the  domicile.  The  first  is  the 
marriage  virith  Des  Pontis,  a  domiciled  Frenchman; 
Mcondy  the  change  of  domicile,  in  fact,  by  going  to  France, 
ttkd  taking  up  a  permanent  residence  with  him;  third, 
leaving  a  Protestant  country,  and  becoming  a  Roman 
Catholic;  fourth,  changing  her  name;  fifth,  residing  in 
the  adopted  country  firom  that  time  to  the  time  of  her 
death,  and  making  two  wills  according  to  the  forms  re- 
spired by  the  laws  of  that  country.  [Lord  Chelmsford: 
Her  going  to  France  is  not  evidence  of  her  intention  to 
change  her  domicile.  She  went  independently  of  her  own 
dioice,  believing  that  she  was  a  married  woman,  and  so 
fallowing  her  husband.]  But  she  knew  before  tlie  mar- 
riage that  Des  Pontes  was  a  Frenchman,  and  that  France 
was  his  place  of  domicile.  She  married  him  in  order  to 
hre  there  as  the  place  of  her  choice ;  so  that,  as  far  as 
intention  must  be  shown  for  the  purpose  of  changing  do- 
■icile,  it  was  shown  by  her,  and  therefore,  whether  she  is 
considered  as  lawful  wife  or  not  lawful  wife  of  Des  Pontis, 
her  inteotion  to  make  France  the  place  of  her  domicile  is 
eqoally  established.  The  responsive  allegation  was  framed 
with  the  view  of  treating  the  divorce  and  subsequent  mar- 

(f )  2  Bobertson,  Ec  R«p.  506.         («)  p.  138. 

(r)  1  Dow.  117.  (0  pp.  139,  140. 

c  c  4 
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18^9.        riage  as  valid  ;  but  if  she  was  entitled,  on  any  acconnt,   t(f 
Dolphin      change  her  domicile^  her  acts  show  that  she  did  all  in  her 

Mm 

BoBurs.       power  to  make  the  change^  and  she  must  be  treated  as 
having  effectually  made  it 

Mr.  JR.  Palmer  (Mr.  Busk  was  with  him)  for  the  Re- 
spondents. 

The  argument  for  the  Appellant  has  no  foundation  but 
in  the  ambiguous  manner  in  which  the  word  '^  domicile"  is 
used.     Properly  it  is  only  applicable  to  residence,  but  it  ifl 
frequently  used  as  if  it  was  applicable  to  determine  pe^ 
sonal  status.     Assume  this  to  be  a  question  relating  to 
the  succession  to  personal  property,  then  how  will  the  caee 
st^nd  ?  The  person  here  is  persona  conjugata^  not  a  simple, 
but  a  complicated  person,  who  is  by  marriage  united  to 
another ;  her  original  character  is  merged  by  this  uDi(miD 
that  of  the  husband.     The  conjoint  legal  capacity  of  the 
two  is  represented  by  the  husband  alone.    That  is  what  is 
called  the  disability  of  marriage.    Her  real  property  is  not 
vested  in  her ;  and  as  to  her  personal  property,  the  husband 
is  the  owner  of  it,  subject  only  to  certain  specially  created 
exceptions :  Watt  v.  Watt  (w).  Except  by  special  contract, 
she  has  no  testamentary  capacity.    And  these  incidents  of 
marriage  exist  whether  she  lives  with  her  husband  or  not* 
The  opinion  quoted  from   PhiUimore  is  directly  contra- 
dicted by  Pothier  (x),  who  expressly  says,  that  from  the 
instant  of  the  marriage    the   domicile    of  the  husband 
becomes  that  of  the    wife;    Merlin  (j/)   says    the  sam^ 
thing:    Article  108  of  the  Civil  Code  is  referred  to  a^ 
decisive  on  the  question  even   after  judicial  separation' 
The  sentence  of  separation  dliabitation  only  affects  the  pro^ 

(u)  3  Ves.  244. ;  {y)  Merlin  Rep. ;  wee  Domi^ 

{x)  Pothier,  Introd.  Contr.  de      cil,  »•  V.    Ferri^rp,  Diet. :  S6pa^ 

Mar.  ^o.  522.  ration  de  Corps  et  d'Habitation^ 
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but  not  the  character  of  the  parties.  In  the  English 
paration  a  mensd  et  ihoro  affects  only  the  right  to 
dd  cohabitation. 

principle  of  the  English  law  is  the  complete  union  of 
e  with  the  husband :  Fortescue  {z),  Littleton  {a),  and 
&).  The  poor4aw  cases  have  illustrated  this  prin- 
Berk/iampstead  v.  St.  Mari/s  (c),  St.  Giles,  Read- 
;  and  Lean  v.  Schutz  (e),  Marshall  v.  Rution  (f), 
I  y.  Johnson  {g),  St»  John  v.  St.  John  (A),  proceeded 
t  The  cases  are  summed  up  in  Roper  on  Hus* 
nd  Wife  (i).  Tovey  v.  Lindsay  (h)  does  not  afford 
^ment  in  favour  of  the  Appellant  on  the  point  now 
discussion ;  it  only  shows  that  residence  and  do- 
may  not  be  the  same  for  the  purposes  of  citation, 
was  with  reference  to  that  matter  alone  that  the  ob- 
ons  referred  to  on  the  other  side  were  uttered.  On 
ler  hand,  Warrender  v.  Warrender  (/)  is  conclusive 
t  the  wife's  right  to  have  a  domicile  other  than  that 
husband;  Daly's  settlement  (m)  is  to  the  same 
and  WilUamx  v.  Dormer  (n),  and  Geils  v.  Geils  (o), 
that  a  divorce  h  mensd  et  thoro  does  not  affect  the 
le.  The  cases  of  Hunt  v.  De  Blaquure  (p)y  Carr 
istabruuke  (q),  Sidney  v.  Sidney  (r),  Blount  v. 
•  («),  Greed  v.  Lavender  (/),  fVatts  v.  Shrimp- 
)y  all  show  that  the  jus  mariti  is  not  affected  by 


11.42. 
L201. 

k>.  Liu.  187  a. 
Bott.  dd. 

)ur.SetCas.371. 
Sir  W.Bl.  1195. 
8T.R.646. 
(Yet.  352. 
11  Yes.  525. 
^ol.  2,  p.  270  fi. 
lI>oir.ll7. 


(0  2  Clark  &  Fin.  488.  524. 
(m)  25  Beav.  456. 
(ft)  2  Robertson,  Ecc.  Rep. 
505. 

(o)  1  Macq.  255,  259. 
{p)  5BiDg.550. 
\q)  4  Yes.  146. 
(r)  3  P.  Wms.  269. 
(»)  Id.  277  n. 
(0  13  Beav.  62. 
(«)  21  Id.  97. 


1859. 
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RoBiiis. 
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^^*  adultery ;  and  in  Chamberlaine  y.  Hewson  (w\  where  a  hus- 
DoLPHiK  band  having  committed  adultery^  the  wife  sued  the  woman 
BoBuii.  with  whom  he  had  committed  it,  and  he  executed  a  release 
to  that  woman  for  the  costs,  it  was  held  that  adultery  with- 
out sentence  did  not  emancipate  the  wife  from  the  1^ 
control  of  the  husband.  It  would  be  most  disastrous  if  it 
was  otherwise,  and  this  is  the  more  necessary,  since  reooo- 
ciliation,  without  more,  puts  an  end  to  separation^  and  all 
its  legal  effects. 

Here,  too,  the  will  of  1866,  if  admitted,  will  affect  Ef- 
U$h  property,  and  the  power  itself  required  the  will  or 
deed  to  be  executed  with  forms  which  are  certainly  £17- 
lUh.  If  the  power  is  not  so  executed,  the  will  or  deed  moflt 
be  void.  Where  parties  have  by  contract  thus  referred  them- 
selves to  a  particular  law,  a  change  of  domicile  cannot 
operate  a  change  in  the  contract.  Thus  in  Fo¥hert  t. 
Turst  {x)  a  contract  made  in  France  on  the  marriage  of 
French  people  who  afterwards  came  to  live  in  Ungland, 
was  ordered  to  be  specifically  executed  here,  althou^  the 
terms  of  it  referred  to  the  customs  of  Paris.  Duncan  ▼. 
Cannan  (y),  which  affirmed  a  previous  judgment  at  the 
Rolls  (z),  and  Este  v.  Smyth  (a)  proceeded  on  the  em^ 
principle. 

The  allegation  here  is  not  sufficient  to  show  the  acquii^' 
meat  of  a  new  domicile  upon  an  intention  to  abandon  an 
old  one. 

Sir  H.  Cairns,  in  reply : 

The  power  to  make  the  will  is  completely  independent 
of  the  words  descriptive  of  forms,  which  are,  no  doubt,  en- 
tirely English,     If  the  power  was  executed  in  thiscountiy; 

(w)  5  Mod.  69.  (r)  18  Beav.  128. 

(x)  1  Bro.  P.  C.  129.  (a)  Id.  112. 

Cr)  7  De  G.  Macn.  &  Gord.  78. 
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Ihose  forms  must  be  obseired,  otherwise  not.  The  cases 
ited  on  the  other  side  only  establish^  that  after  separation 
he  domicile  of  the  wife  continues  that  of  the  husband 
oerely  for  particular  purposes,  such  as  citation.  In 
Wibon  Y.  WiUon  (ft)  this  House  declared  that  it  would 
nforce,  for  certain  purposes,  such  as  those  relating  to  pro- 
terty,  an  agreement  between  husband  and  wife  to  live  sepa- 
ate  from  each  other,  which  shows  that  the  law  recognises  a 
(eparation,  as  conferring  inconsistent  and  even  opposing 
ights  on  the  two  parties.  Here  the  case  is  still  stronger, 
br  it  is  admitted  that  on  these  facts  neither  of  the  two 
perties  could  have  sued  for  a  restitution  of  conjugal  rights, 
la  Dafy*s  settlement  (c)  there  was  neither  intention  nor 
power  to  acquire  a  new  domicile ;  but  Williams  v.  Dormer  (d) 
ism  point,  and  distinctly  establishes,  that  after  a  sentence 
of  dhrorce  the  ordinary  presumption  that  the  domicile  of  the 
luttbaod  is  that  of  the  wife  entirely  fails.  Here  there  was 
ndi  a  sentence ;  it  was  acted  on  by  both  parties,  and 
Aese  are,  therefore,  circumstances  sufficient  to  show  that 
^wife  was  at  liberty  to  acquire,  and  did  in  fact  acquire,  a 
domicile  of  her  own.  If  so,  then  the  will  of  June  1856  is 
^,  and  the  decree  of  the  Court  below  must  be  re- 
veraed. 


1869. 
Dolphin 

RoiUNg, 


Lord  Cranworth : 

This  appeal  from  the  Court  of  Probate  was  heard  at 
jfoor  Lordships'  bar  early  in  the  present  year.  Its  object 
^  to  reverse  a  decree  of  Sir  Cresswell  Cresswell,  dated 
^  5th  of  March  1858,  whereby  he  rejected  an  allegation 
linnight  in  by  the  Appellant. 

The  (acts  of  the  case  are  shortly  as  follows.  [His  Lord- 
■Up  stated  them.] 

(()  5  H.  L.  Gas.  40.  (i)  2  Robertioa's  Ecc  Rep. 

(0  26  Bear.  466.  606. 


Aug.  6. 
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V, 
BoBUfS. 


The  very  learned  Judge  of  the  Court  of  Probate  re —  r-i 


^t 


jected  this  allegation  of  the  Appellant,  on  the  ground  tha 
it  stated  no  case  impeaching  the  validity  of  the  will  an< 
codicil  propounded  by  the  Respondents,  and  the  Appellant 
now  complains  of  that  rejection.  The  grounds  on  whicE 
the  Appellant  relied  were,  that  by  the  proceedings  L 
Scotland,  the  marriage  with  the  Appellant  was  dissolvecrrd 
so  as  to  enable  the  deceased  to  contract  a  new  marriag^^^ . 
that  she  did  in  fact  contract  a  new  marriage  in  1854  wi 
General  Des  Pontis,  a  domiciled  Frenchman  and 
herself  domiciled  in  France^  and  so  continued  from 
time  of  her  marriage  till  her  death ;  and  that  while  «o 
domiciled,  she  made  the  will  of  23d  June  1856,  in  ^Lh^ 
mode  required  by  the  laws  of  the  country  of  her  domieU(^ 
which,  therefore,  was  a  valid  revocation  of  the  will  gii7(/ 
codicil  of  A^il  1854.  The  Appellant  farther  contendec/; 
that  even  if  the  divorce  was  not  valid,  so  as  to  enable  the 
deceased  to  contract  a  second  marriage,  still  it  operated 
as  a  divorce  a  mensd  et  thoro,  and  enabled  her  to  select  a 
domicile  of  her  own,  and  that  in  fact  she  did  select  France 
as  her  domicile,  where  she  lived  and  died. 

The  learned  Judge  of  the  Court  below  was  of  opinion 
that  the  English  marriage  was  not  dissolved  by  the  Scokh 
divorce,  andjthat  so  the  deceased  remained  up  to  the  time 
of  her  death  the  wife  of  the  Appellant,  whose  domicile 
was  and  had  always  been  in  England  \  that  his  domicile 
was  her  domicile,  and  that  the  will,  or  alleged  will,  o(June 
1856,  not  having  been  executed  in  the  mode  required  by 
our  laws,  had  no  effect  on  the  will  and  codicil  of  1854. 
He  farther  held,  that  the  Scutch  decree  did  not  operate  as 
a  divorce  a  mensd  et  thoro,  and  so  made  a  decree  rejecting 
the  allegation. 

The  same  points  which  had  been  pressed  in  the  Court 
below  were  repeated  here,  and  arguments  were  uiged  with 
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great  ability  at  your  Lordships'  bar  in  their  support    But 
tbey  have  iailed  to  convince  me,  or,  as  I  believe,  any  of 
your  Lordships  who  heard  the  case.    On  the  first  question, 
that  of  th^  validity  of  the  Scotch  decree  of  divorce  to  dis- 
solire  the  English  marriage,  the  decision  in  Lolletf^  case  (e) 
i&   conclusive.     It  was  indeed  contended  in  the  argument 
,  that  Lolley*^  case  did  not  necessarily  govern  that 
w  under  consideration,  for    since    that  decision  the 
P^^inciples  applicable  to  this  question  have  been  materi- 
*Xly  changed  by  the  statute  9  Geo.  4,  c.  «si.     But   this 
^"^^ms  to  me  altogether  a  mistake.     In  Lolletfs  case  it 
^t^pears  that  he  having  been  married  in  England^  afterwards 
^^«nt  to  ScotUwdf  and  while  he  was  there,  not  having 
^^^come  a  domiciled  Scotchman  (for  that  must  be  assumed 
^<>  have  been  the  state  of  the  facts),  his  wife  obtained  a 
^€otch  decree  for  a  divorce,  on  the  ground  of  adultery 
Committed  by  him  in  Scotland.    After  the  decree  was  pro- 
bounced,  he  returned  to  England,  and  married  a  second 
^^vife  at  Liverpool      This  was  held    by  the  unanimous 
Opinion  of  the  Judges  to  be  bigamy,  on  the  ground  "  that 
lio  sentence  or  act  of  any  foreign  country  or  state  could 
dissolve  2ni  English  marriage  a  vinculo  malrinumii;  that  no 
divorce  of  an  Ecclesiastical  Court  was  within  the  excep- 
tion in  1  James  1,  cap.  11,  s.  3,  unless  it  was  the  divorce 
of  a  Court  within  the  limits  to  which  the  1st  James  1  ex- 
tends."   The  exception  in  the  statute  1  James  1  was  of 
*'any  person  divorced  by  sentence  in  the  Ecclesiastical 
Court.''    It  was  contended  at  the  bar  that  the  decision 
might  have  been  different  if  the  case  had  arisen  since  the  9th 
Geo.4,  c.  31,  which  repeals  the  statute  1  James  1,  cap.  11, 
and  by  s.  22  again  makes  bigamy  a  felony,  but  with  a  pro- 
viso that  the  enactment  shall  not  extend  to  any  person  who 


1869. 
Dolphin 

9, 
ROBIMB. 


(e)  Rnas.  &  Ry.  2d7. 
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Dolphin 

HOBINS. 


Tlie  very  learned  Judge  of  the  Court  of  Probate  re 
jected  this  allegatiou  of  the  Appellant,  on  the  uround  tliau 
it  stated  no  case  impeaching  the  validity  of  the  will  aa 
codicil  propounded  by  the  Respondents,  and  the  Appellan. 
now  complains  of  that  rejection.  The  grounds  on  whie 
the  Appellant  relied  were,  that  by  the  proceedings 
Scotland,  the  marriage  with  the  Appellant  was  dissolve 
so  as  to  enable  the  deceased  to  contract  a  new  m\ 
that  she  did  in  fact  contract  a  new  marriage  in  1854  wil 
General  Des  Pontes,  a  domiciled  Frenchman  and  becai 
herself  domiciled  in  France^  and  so  continued  from  tk 
time  of  her  marriage  till  her  death ;  and  that  while 
domiciled,  she  made  the  will  of  23d  June  1856,  in  t: 
mode  required  by  the  laws  of  the  country  of  her  domic 
which,  therefore,  was  a  valid  revocation  of  the  will 
codicil  of  April  1854.  The  Appellant  farther  cont 
that  even  if  the  divorce  was  not  valid,  so  as  to  enable 
deceased  to  contract  a  second  marriage,  still  it  opera~=: 
as  a  divorce  a  mensd  et  thoro,  and  enabled  her  to 
domicile  of  her  own,  and  tliat  in  fact  she  did  select  Ft 
as  her  domicile,  where  she  lived  and  died. 

The  learned  Judge  of  the  Court  below  was  of  o 
that  the  Enylish  marriage  was  not  dissolved  by  the  Si 
divorce,  andjthat  so  the  deceased  remained  up  to  the ' 
of  her  death  the  wife  of  the  Appellant,  whose  d 
was  and  had  always  been  in  En ff land ;  that  his  d 
was  her  domicile,  and  that  the  will,  or  alleged  willy 
1856,  not  having  been  executed  in  the  mode  requi 
our  laws,  had  no  effect  on  tlic  will  and  codicil  a€ 
He  farther  held,  that  Uic  Scotch  decree  did  not  o 
a  divorce  ct  mensd  et  thoro,  and  so  made  a  decree 
the  allegation. 

llic  same  points  which  had  been  pressed  in 
btlow  were  repeated  here,  and  arguments  were 


»-^ 
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1869.  at  the  time  of  the  second  marriage  shall  have  been  divorced 
Dolphin  from  the  bond  of  the  first  marriage.  It  was  said  that 
Ro^Ns.  though  the  Scotch  Court  was  not  the  Ecclesiastical  Court 
contemplated  by  the  statute  1  James  1,  and  that  so  hUkjj 
was  not  within  the  exception  contained  in  that  statute,  yet 
that  as  he  had  been  in  &ct  divorced,  he  would  not  have 
been  within  the  proviso  of  the  statute  9  Geo.  4,  cap.  31. 
This,  however,  is  evidently  a  mistake.  He  was  not,  and  oonid 
not  be  divorced :  for,  according  to  the  express  opinion  of 
the  Judges,  no  foreign  Court  can  dissolve  the  bonds  of  an 
English  marriage. 

Lolie/s  case  has  been  frequently  acted  on.  In  the  case 
of  Contocy  ▼.  BeazUy  (/),  Dr.  Lushington,  after  much  con- 
sideration, acted  on  it,  treating  it  as  settled  law  where 
there  is  no  *^  bond  fide  domicile,"  a  real  domicile,  and  not 
a  domicile  assiimed  merely  for  the  purpose  of  giving  juris- 
diction. And  I  believe  your  Lordships  are  all  of  o]Nnioii 
that  it  must  be  taken  now  as  clearly  estabUshed,  that  the 
Scotch  Court  has  no  power  to  dissolve  an  EngHsk  ]Da^ 
riage,  where,  as  in  this  case,  the  parties  are  not  really  domi- 
ciled in  Scotland,  but  have  only  gone  there  for  such  a  time 
as,  according  to  the  doctrine  of  the  Scotch  Courts,  gives 
them  jurisdiction  in  the  matter.  Whether  they  can  dissolve 
the  marriage,  if  there  be  a  bond  fide  domicile,  is  a  matter 
upon  which  I  think  your  Lordships  will  not  be  indined 
now  to  pronounce  a  decided  opinion. 

On  the  other  point,  decided  in  the  Court  below,  I  think 
there  can  be  no  doubt.  If  the  Scotch  divorce  did  not  opo- 
rate  as  a  dissolution  of  the  marriage,  it  clearly  did  not 
operate  as  a  divorce  a  mensd  et  thoro.  It  was  not  intended 
so  to  operate,  and  it  is  by  no  means  certain  that  the  de- 
ceased would  have  desired  to  obtain  such  a  decree.   I^ 

(/)  3  Hag.  £cc.  Rep.  689. 
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Appears,  therefore^  to  me  that  on  both  the  points  raised  in        1859. 
argument  before  him,  the  learned  Judge  below  was  clearly      DoLmx 
right. 

But  on  the  argument  here  a  new  point  was  started.  It 
was  contended  that,  without  any  dissolution  of  the  mar- 
riage, or  any  divorce  d  mensa  et  thoro,  the  deceased  was, 
by  the  acts  of  the  husband  appearing  on  the  allegation, 
placed  in  a  situation  enabling  her  to  choose  a  domicile  for 
herself  separate  from  that  of  her  husband ;  and  that,  in 
lacty  she  did  choose  France  as  her  domicile,  and  there  lived 
and  died;  that  when  so  domiciled,  she  made  the  will  of 
the  23d  June  1850,  vaUd  according  to  the  laws  of  the  place 
of  her  domicile,  which  therefore  ought  to  have  been  ad- 
mitted to  proof,  or,  at  all  events,  that,  as  her  domicile  was 
at  her  death  French,  the  Englidi  will  and  codicil  ceased 
to  be  operative. 

This  point  was  urged  with  considerable  ability  and  force; 
and  as  it  was  one  which  had  not  been  put  forward  below, 
and  therefore  had  not  been  considered  by  Sir  CreeeweU 
CreeeweUj  your  Lordships  desired  to  have  a  second  argu- 
ment at  the  bar  confined  to  this  single  point  Accordingly 
your  Lordships,  a  few  days  since,  heard  Sir  Hugh  Cairns 
for  the  Appellant,  and  Mr.  JRoundell  Pabner  for  the  Be- 
spoodents,  both  of  whom  did  full  justice  to  the  question 
aigned.  I  have  given  my  best  consideration  to  the  able 
arguments  then  addressed  to  us,  and  have  come  to  the  con-  . 
dusion  that  there  is  nothing  in  this  new  view  of  the  case 
which  ought  to  induce  your  Lordships  to  disturb  the  deci- 
sion of  the  Court  below. 

On  the  part  of  the  Bespondents,  it  was  argued  that, 
even  if  there  had  been  a  divorce  d  mensd  et  thoro,  the  wife 
could  not  have  acquired  a  domicile  of  her  own ;  and,  in 
support  of  that  argument,  reliance  was  placed  on  the  clear 
and  undoubted  doctrine  of  our  law,  that  husband  and  wife 


416 


CASES  IN  THE  HOUSE  OF  LORDS. 


1850. 
Dolphin 

V. 

RoBDrs. 


are  to  be  treated  as  one  person,  that  their  union,  whatever 
decree  may  have  been  made  by  the  Ecclesiastical  Court,  i^ 
by  the  common  law  absolutely  indissoluble ;  that  the  ?rife 
can  neither  sue  nor  be  sued  without  her  husband ;  that  the 
husband  is  bound  to  maintain  her,  and  to  afford  her  a 
home ;  that,  with  reference  to  the  poor  laws,  her  settlement 
'  is  her  husband's  settlement ;  and,  generally,  that  in  the 
eye  of  the  law  they  are  so  completely  identified,  that  the 
notion  of  her  acquiring  a  separate  home  could  not  for  & 
moment  be  admitted. 

I  desire  not  to  be  taken  to  adopt  this  argument  at  once 
to  the  full  extent  to  which  it  was  pushed.     If  in  this 
the  deceased  had  obtained,  in  England,  a  divorce  it 
ei  ihoro,  and  had  then  gone  to  France,  and  there  estaUished. 
herself  in  a  permanent  home,  living  there  till  her  death  as 
the  wife  of  General  Des  Pontes,  I  desire  not  to  be  understood 
as  giving  any  opinion  on  the  point,  whether  in  such  a  case 
her  domicile  would  or  would  not  have  been  Frenoh.    Tke 
question  where  a  person  is  domiciled  is  a  mere  question  of 
fact :  where  has  he  established  his  permanent  home  ?    In 
the  case  of  a  wife,  the  policy  of  the  law  interferes,  and 
declares  that  her  home  is  necessarilv  the  home  of  her  has- 
band ;  at  least  it  is  so  primd  facte.    But  where,  by  judicial 
sentence,  the  husband  has  lost  the  right  to  compel  the  wife 
to  live  with  him,  and  the  wife  can  no  longer  insist  cm  his 
receiving  her  to  partake  of  his  bed  and  board,  the  aign- 
ment  which  goes  to  assert  that  she  cannot  set  up  a  home 
of  her  own,  and  so  establish  a  domicile  different  from  that 
of  her  husband,  is  not  to  my  mind  altogether  satis&ctory. 
The  power  to  do  so  interferes  with  no  marital  right  durilS 
the  marriage,  except  that  which  he  has  lost  by  the  divorce 
d.  mensd  et  tharo.     She  must  establish  a  home  for  herselfi 
in  point  of  fact ;  and  the  only  question  is,  supposing  that 
home  to  be  one  where  the  laws  of  succession  to  personal 
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>roperty  are  different  from  those  prevailing  at  the  home  of 
er  husband,  which  law,  in  case  of  her  death,  is  to  pre- 
ail  ?  Who,  when  the  marriage  is  dissolved  by  death,  is 
>  succeed  to  her  personal  estate ;  those  entitled  by  the 
w  of  the  place  where,  in  iact,  she  was  established,  or 
K)se  where  her  husband  was  established?  On  this 
lestion  it  is  unnecessary,  and  it  would  be  improper,  to 
x>noance  an  opinion,  for  here  there  was  no  judicial  sen- 
nee  of  divorce  a  mensd  et  thoro,  no  decree  enabling  the 
ife  to  quit  her  husband's  home  and  live  separate  from 
m.  I  have  adverted  to  the  point  only  for  the  purpose  of 
>inting  out,  that  the  conclusion  at  which  I  have  arrived 
die  case  now  under  discussion  would  afford  no  prece* 
sot  in  the  case  of  a  wife  judicially  separated  from  her 
ttband.  For,  whatever  might  have  been  the  case  if  such 
decree  had  been  pronounced,  I  am  clearly  of  opinion, 
at,  without  such  a  decree,  it  must  be  considered  that  the 
arital  rights  remain  unimpaired. 

It  was,  indeed,  argued  strongly,  that  here  the  facts 
^ow,  that  the  husband  never  could  have  compelled  his 
ife  to  return  to  him.  The  allegation  of  the  Appellant,  it 
18  contended,  contains  a  distinct  averment  that  the  hus- 
lod  had  committed  adultery;  and  this  would  have  af- 
)rded  a  valid  defence  to  a  suit  for  restitution  of  conjugal 
ghts,  and  so  would  have  enabled  the  wife  to  live  perma- 
eotly  apart  from  her  husband,  which,  it  is  alleged,  he 
greed  she  should  be  at  liberty  to  do.  But  this  is  not  by 
By  means  equivalent  to  a  judicial  sentence.  It  may  be 
at  where  there  has  been  a  judicial  proceeding,  enabling 
a  wife  to  live  away  from  her  husband,  and  she  has,  ac- 
Kdingly,  selected  a  home  of  her  own,  that  home  shall, 
^  purposes  of  succession,  carry  with  it  all  the  conse- 
Moeesof  a  home  selected  by  a  person  not  under  the  dis- 
iStj  of  coverture.  But  it  does  not  at  all  follow  that  it 
n  be  open  to  any  one,  after  the  death  of  the  wife,  to  say, 
voi»  nu  D  D 
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1869.  not  that  she  had  judicially  acquired  the  right  to  Utc  aqit- 
DoLPHiN  rate  from  her  husband,  but  that  facts  existed  which  iranUi 
RoBiKs.  ^^^®  enabled  her  to  obtain  a  decree  giving  her  that  right,  or 
preventing  the  husband  from  insisting  on  her  retonL  It 
would  be  very  dangerous  to  open  the  door  to  anysndi 
discussions ;  and,  as  was  forcibly  put  in  argument  at  the 
bar,  if  the  principle  were  once  admitted  it  could  not  stop 
at  cases  of  adultery.  For,  if  the  husband,  before  the  sepa- 
ration, had  been  guilty  of  cruelty  towards  the  wife,  that, 
no  less  than  adultery,  might  have  been  pleaded  in  bar  to 
a  suit  for  restitution  of  conjugal  rights.  It  is  obvious,  that 
to  admit  questions  of  this  sort  to  remain  unlitigated  dnnng 
the  life  of  the  wife,  and  to  be  brought  into  legal  discusiion 
after  her  death  for  the  purpose  only  of  regulating  die  sue* 
cession  to  her  personal  estate,  would  be  to  the  last  degree 
inconvenient  and  improper.  The  observations  of  Lord 
Eldon  and  Lord  Redesdale,  in  the  case  of  Tovey  v.  Zta^ 
say  (/),  evidently  had  reference  only  to  the  facte  of  to 
case  then  before  the  House,  where  the  question  was  not 
as  to  what  would  be  the  wife's  domicile  as  regarded  snc^ 
cession  to  her  personal  estate,  but  as  to  the  place  where 
she  was  to  be  considered  as  resident  for  the  purpose  of 
being  served  with  process. 

I  am  clearly  of  opinion  that,  without  going  into  ques- 
tions as  to  whether  the  facts  are  or  are  not  duly  pleaded, 
they  afford  no  ground  of  defence  to  the  claim  of  the 
Respondents,  and  that  the  Respondents  are  entitled  to 
insist  on  the  will  and  codicil  of  April  1854  as  being  the 
last  will  and  codicil  of  the  deceased. 

I  have  already  observed,  that  the  decision  in  this  case 
will  be  no  precedent  where  there  has  been  a  decree  for 
judicial  separation;  and,  before  quitting  the  subject^ 
I  should  add,  that  there   may  be  exceptional  cases  to 

(/)  1  Dow.  138, 139,  140. 
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rhichy  even  without  judicial  separation^  the  general  rule 
ronld  not  apply^  as,  for  instance,  where  the  husband  has 
bjured  the  realm,  has  deserted  his  wife,  and  established 
imself  permanently  in  a  foreign  country,  or  has  committed 
ilony  and  been  transported.  It  may  be,  that  in  these  and 
imilar  instances  the  nature  of  the  case  may  be  considered 
)  gire  rise  to  necessary  exceptions.  1  advert  to  them 
nly  to  show,  that  the  able  argument  of  Sir  Hugh  Cairns 
as  not  been  lost  sight  of.  It  is  sufficient  to  say,  that  in 
be  appeal  now  before  the  House  no  such  case  of  excep- 
ion  is  to  be  found. 

Mr.  Palmer,  at  the  close  of  his  argument,  observed  that, 
rhatever  might  become  of  the  will  and  codicil  of  April 
854,  the  French  will  of  the  23d  June,  1856,  could  not  be 
idmitted  to  probate  for  want  of  due  attestation,  not  having 
Ken  executed  in  the  manner  and  with  the  formalities 
ttpired  by  the  power.  I  incline  to  think  he  is  right  in 
his  suggestion.  But  whether  that  would  be  decisive  as 
0  fte  validity  of  the  prior  will  and  codicil,  supposing  the 
knnieile  of  the  deceased  to  have  been  French,  might  turn 
m  nice  questions  which  have  not  been  argued  in  this  case, 
tt  to  how  far  the  doctrine,  that  a  will  of  personalty  to  be 
'alid  must  be  a  will  valid  according  to  the  law  of  the  domi- 
&  of  the  deceased  at  his  death,  would  apply  to  the  case 
'twill  of  a  married  woman  made  under  a  power.  Into 
Us  question  it  is  unnecessary  for  us  to  travel. 

I  cannot  conclude  without  saying  that,  although  I  am 
lorry  for  the  delay  which  the  second  argument  has  occa- 
•wned  to  the  parties,  I  cannot  regret  the  course  your 
''Ordships  took  in  requiring  it.  The  question  was  one  of 
!reat  importance ;  and,  not  having  been  raised  in  the  Court 
^iow,  it  required  a  special  consideration  when  brought  for 
he  first  time  imder  the  notice  of  this  House.  I  must  add, 
htt  my  noble  and  learned  friends.  Lord  Brougham,  Lord 
^oukjfdale,  and  Lord  Chelmsford,  •  before  leaving  town. 
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told  me  that  they  entirely  conqarred  in  the  view  of  the 
subject  which  I  have  stated.  Lord  Brougham  had  ex- 
pressed some  little  doabt  apon  the  matter ;  but  he  stated, 
that  he  did  not  think  it  necessary  to  remain  in  order  to 
express  that  doubt^  as  his  single  opinion  could  not  a£kt 
the  decision. 

I  shall  conclude  by  moving  your  Lordships  to  affinn 
the  decree  below,  and  to  dismiss  the  appeaL  But  as  the 
questions  discussed  have  arisen  from  the  conduct  of  the 
wife,  no  less  than  of  her  husband,  and  as  the  case  was  one 
of  some  nicety,  and  the  appeal  was  presented  under  the 
express  sanction  of  the  learned  judge  of  the  Court  below, 
I  think  it  should  be  dismissed  without  costs. 


Lord  Kitigsdown : 

My  Lords,  my  noble  and  learned  friend  has  done  me 
the  favour  to  communicate  to  me  the  opinion  which  he 
proposed  to  express  to  the  House,  and  I  have  had  an 
opportunity  of  communicating  with  him  my  views  upon  it 
And  as  I  concur  generally  in  the  conclusion  at  which  he  has 
aiTived,  and  for  the  reasons  upon  which  that  conclusion  ii 
founded,  I  think  it  will  be  most  conducive  to  the  admini' 
stration  of  justice  in  your  Lordships'  House  in  a  satisfactory 
manner,  to  content  myself  with  expressing  that  assent, 
instead  of  repeating  the  arguments,  or  going  in  detail  into 
the  facts  to  which  he  has  already  alluded. 

One  thing  only  I  am  anxious  to  guard  against.  If  any  ex- 
pressions of  my  noble  and  learned  friend  have  been  supposed 
to  lead  to  the  conclusion  that  his  impression  was  in  favour  of 
the  power  of  the  wife  to  acquire  a  foreign  domicile  after  a 
judicial  separation,  it  is  an  intimation  of  opinion  in  which 
at  present  I  do  not  concur.  I  consider  it  to  be  a  matter, 
whenever  it  shall  arise,  entirely  open  for  the  future  dete^ 
mination  of  the  House. 
There  is  only  one  other  matter  which  I  will  take  the 
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liberty  of  pointing  out  to  your  Lordships,  which  is  this.  It 
was  not  mentioned,  I  think,  in  the  course  of  the  argument, 
bat  it  appears  to  show  most  distinctly  that  no  question  of 
liw  really  can  arise  with  respect  to  this  divorce,  that  it  was 
i  mere  collusion  from  the  beginning  to  the  end  between 
the  husband  and  the  wife.  My  Lords,  the  will  and 
codicils  which  are  now  propounded  are  of  the  most  re- 
aarkable  character.  The  will  gives  a  legacy  of  12,000  /.  to 
the  husband.  The  codicil,  executed  on  the  same  day  and 
attested  by  the  same  witnesses,  one,  1  think,  being  the 
solicitor  or  law  agent  of  the  parties,  revokes  that  legacy. 
Now  at  first  sight  one  is  very  much  perplexed  to  imagine 
what  could  be  the  purpose  of  that  contrivance,  a  gift  by 
will  of  12,000  Z.,  and  a  revocation  of  that  gift  on  the  very 
«ime  day  on  which  it  is  given.  But,  my  Lords,  on  refer- 
ring to  the  instructions  for  this  will,  and  to  the  dates  as 
diey  appear  in  these  proceedings,  the  whole  matter  be- 
comes perfectly  clear.  Mr.  Dolphin  went  into  Scotland  in 
the  month  of  February  1854.  He  returned,  as  it  appears, 
on  the  9th  of  April  1854,  and  at  that  time  it  is  manifest 
there  was  a  negotiation  between  the  husband  and  wife  for 
^purpose  of  procuring  the  Scotch  divorce.  The  will 
it  dated  two  days  after  this  gentleman  comes  to  England, 
^  in  the  memorandum  of  instructions  for  that,  though 
i  is  not  very  legibly  or  very  intelligibly  expressed,  we 
fcid  tibese  words:  **The  sum  of  12,000/.  to  Fernon 
JMfkm^  Esq.,  left  as  Mr.  Robins  thinks  best "  (I  believe 
Hr.  Robiru  was  the  solicitor), ''  to  be  forfeited,  if  by  false 
or  lasufficient  evidence  to  procure  the  present  divorce  in 
S^nibmd  is  established."  The  language  is  not  very  clear, 
but  it  is  quite  obvious  what  was  intended.  He  was  to  have 
13,000  /.  provided  he  would  establish  in  Scotland  such  a 
case  as  would  enable  her  to  obtain  a  divorce  in  that 
soButry.  My  Lords,  on  the  11th  of  April  accordingly 
his  document  is  executed,  or  rather,  I  should  say,  those 
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two  documents.  He  goes  back  afterwards  to  Scotlcaidy  c 
at  least  is  there  in  the  month  of  Juue.  On  the  17th  ( 
June  a  summons  for  this  action  of  divorce  is  served  upo 
him  for  the  purpose  of  being  answered.  He  comes  back  i 
Englandy  he  returns  to  Scotland  for  a  few  days  in  tl 
month  of  July,  and  on  the  20th  of  July  the  sentence 
divorce  is  pronounced.  It  is  clear,  therefore,  my  Lord 
that  it  was  mere  mockery  and  collusion  from  beginning 
end,  and  so  this  must  be  treated  as  a  case  in  whi( 
the  wife  still  remained  under  the  marital  control 
her  husband.  And  I  entirely  agree  with  my  noble  ai 
learned  friend  that  in  the  circumstances  of  this  case  the 
cannot  be  the  smallest  doubt  that  she  was  in  no  d^ 
emancipated  from  the  marital  control,  and  that  she  cod 
not  acquire  that  foreign  domicile  by  which  alone  eSh 
could  be  given  to  the  paper  propounded  in  this  allegatioi 
If  I  had  regarded  this  case  as  capable  of  being  prove 
at  all,  I  should  still  have  thought  that  it  would  have  bee 
impossible  to  prove  it  under  the  present  allegation.  . 
would  have  appeared  to  me  that  this  lady  had,  by  an  act* 
her  own  volition,  by  her  own  spontaneous  act,  chosen  ai 
acquired  a  foreign  domicile,  and  that  that  fact  was  quite  ii 
consistent  with  the  statement  in  this  allegation,  that  she  b 
acquired  that  domicile  not  by  her  own  volition,  but,  (it  migl 
be)  in  spite  of  her  own  volition  by  becoming  the  wife  < 
a  domiciled  Frenchman,  But  my  Lords,  as  the  only  effe» 
of  giving  leave  to  amend  would  be,  that  a  case  would  I 
brought  forward  which  it  would  be  utterly  impossible ' 
sustain,  I  entirely  concur  in  the  conclusion  which  my  nob 
and  learned  friend  has  proposed,  that  this  appeal  should! 
dismissed,  and  as  he  suggests,  without  costs. 


The  Lord  Chancellor  (Lord  Campbell)  : 

My  Lords,  as  I   had  not  the  advantage  of  hearing  tl 
whole  argument  in  this  case,  I  refrain  from  sfivineai 
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opinion  upon  the  general  merits  of  it  But  I  did  hear  one 
question  argued ,  which  was  a  separate  question ;  it  was 
very  ably  argued  on  both  sides ;  and  I  think  it  may  be 
proper  that  I  should  say  that  upon  that  question  I  en- 
tirely concur  in  the  opinion  which  has  been  expressed  by 
my  two  noble  and  learned  friends.  The  first  marriage  in 
1822  remained  in  full  force :  there  was  no  dissolution  of 
that  marriage,  nor  any  judicial  separation  de  corps^  as  tlie 
French  call  it ;  there  was  no  such  separation  as  would  even 
amount  to  a  divorce  a  mensd  et  thoro.  I  am  quite  clear, 
therefore,  that  this  lady  was  not  in  a  situation  to  acquire  a 
new  domicile  separate  from  tliat  of  her  husband.  Upon 
the  otiier  question  to  which  my  noble  and  learned  friend 
has  referred,  I  abstain  from  giving  any  opinion.  It  is 
qmte  clear  that  the  mere  consent  of  the  husband  that  she 
should  live  elsewhere,  would  confer  no  right  upon  her  to 
acquire  a  foreign  domicile. 

Order  or  decree  appealed  from  affirmed,  and  appeal  dis- 
cussed without  costs. 
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Walter  R.  Lambert  and  others 
Robert  R.  Peyton  and  others 


-  Appellants. 

-  Respondents. 


Tbb  time  for  appealing  to  this  House  against  a  Decree  or  Order  of  the 
Court  of  Chancery  in  Ireland  is,  stillt  notwithstanding  the  13  & 
14  Vict.^  c.  89,  8.  do,  to  be  calculated  from  the  time  of  the  en- 
rolment of  that  Decree  or  Order,  and  not  from  the  day  when  it 
was  pronounced  in  Court. 

This  was  an  appeal  against  a  Decretal  Order  of  the 
CJourt  of  Chancery  in  Ireland,  pronounced  by  Lord  Chan- 
cellor Brady,  on  the  22d  January  1856.     Another  Order 

£  E  2 


IBGO. 
Feb.  24. 

Practice, 

Enrolment. 

Time  for 

Appeal, 


424 


CASES  IN  THE  HOUSE  OF  LORDS. 


I860. 


Lambert 
Pbiton. 


was  made  by  his  Lordship  on  the  2d  Majf  1856,  refusing 
a  re-hearing.  An  application  was  then  made  to  the  Court 
of  Appeal  in  Chanceiy  to  vary  the  last  preceding  Order; 
but  this  application  was,  on  the  24th  June  1857,  refosed 
by  that  Court  Two  Orders  of  the  Master  of  the  Rolk, 
dated  22d  December  1867,  and  20th  February  1858,  were 
made,  merely  carrying  into  effect  the  Lord  ChanceUaf^ 
Decretal  Order  of  January  1856.  This  Decretal  Order 
was  enrolled  by  the  Respondents  on  the  12th  May  1857. 
The  other  Orders  were  enrolled  by  the  Appellants  on  the 
27th  March  1858.  The  Petition  of  Appeal  was  presented 
to  this  House  on  the  27th  March  1858.  On  the  13tb 
May  1858,  the  Kespondents  presented  a  petition,  praying 
that  the  Appellants'  appeal  might  be  dismissed  as  incom- 
petent on  account  of  delay,  such  appeal  not  having  been 
brought  within  the  time  limited  by  "  The  Court  of  Chan- 
cery {Ireland)  Regulation  Act,  1850,"  and  "The Chancery 
Appeal  Court  {Ireland)  Act,  1856 "(a). 

{a)  The  sections  of  the  statutes  referred  to  were  the  following  :— 
The  13  ik  14  Vict.,  c.  89,  s.  30,  enacts  "  That  an  appeal  shall  Uc  to 
the  Court  upon  motion,  from  or  against  all  orders,  directions,  tn^ 
other  proceedings  of  or  before  the  Master,  under  this  Act ;  and  any 
order  to  be  made  by  the  Master  of  the  Rolls  under  this  Act  may 
be  reheard  on  motion  before  the  Lord  Chancellor ;  and  any  oidtf 
which,  according  to   the  practice  of  the  Court,  might  be  nheard 
upon  petition  by  the  Judge  who  made  such  order,  may  be  so  re* 
heard  upon  motion ;   and  an  Appeal  shall  also  lie  to  the  Hoo* 
of  Lords  from  all  orders  to  be  made  by  the  Court  under  this  Aety 
yet  80  that  no  such  Appeal  shall  be  brought  or  rehearing  mova^ 
unless  with  the  special  leave  of  the  Court  (which  leave  the  Cooit 
shall  only   grant  upon   being  satisfied  tliat  substantial  groandi 
probably  exist  for  such  appeal  or  rehearing  and  for  the  delay  ia 
bringing  or  moving  the  same)  after  the  expiration  of  the  following 
])eriods  from  the  time  when  the  order,  direction,  or  other  proceed- 
ing complained  of  was  made  or  took  place,  or  from  the  service  of 
notice  of  the  same,  if  the  party  complaining  was  not  present ;  th^^ 
is  to  say,  for  an  appeal  from  the  orders  or  directions  of  the  Master 
or  proceedings  before  him,  not  being  such  reports  as  heieafler  pro- 
vided for,  the  period  of  fourteen  days,  or  such  further  time  as  ^ 
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The  Attar ney^ General  (Sir  R.  Bethell)  and  Sir  H. 
Cairns,  in  suppoil  of  the  objection  to  the  competency 
of  the  Appeal: 

Under  the  words  of  the  statute,  13  and  14  Fict.  c.  89 
s.  30,  the  time  of  appealing  is  to  be  taken  from  the  time 
of  making  the  Order.    The  provision  that  no  Order  should 
be  enrolled  pending  the  re-hearing  was  for  the  purpose  of 
prereuting  the  party  who  seeks  a  re-hearing  from  being  de- 
prived of  his  right  to  apply  for  one,  and  from  being  put  to 
the  expense,  perhaps  unnecessary,  of  an  appeal ;  for  there 
can  be  no  re-hearing  after  the  enrolment  of  the  Order.    But 
the  Appellants  seem  to  have  imagined  that  while  these 
applications  for  re-hearing  were  undecided,  there  could  be 
no  enrolment,  and  tliat,  consequently,  till  the  refusal,  by 
tbe  Court  of  Appeal  in  June  1867,  to  vary  the   Order 
'^hich,  in  lUay  of  the  previous  year,  had  refused  a  re- 
hearing, there  could  be  no  enrolment,  and  that  the  limit  of 
the  power  to  appeal  to  this  House  dated  from  the  enrol- 

^^r  shall  by  order  made  in  the  matter  allow  ;  for  a  rehearing 
^on  the  Lffrd  Chanedhr  or  Master  of  the  Rolls^  the  period  of  one 
BUMith  (both  such  periods  to  be  exclusive  of  any  vacations  of  the 
Gxirt),  and  for  an  appeal  to  the  House  of  Lords  the  period  of  one 
yWt  but  no  order  shall  be  enrolled  pending  the  time  hereby  limited 
ibr  appealing  there  from  without  the  special  leave  of  the  Court." 

19  &  20  Vid^  c.  92  (the  Act  to  constitute  a  Conrt  of  Appeal  in 
Cliancexy  m  Ireland),  enacts,  s.  11,  that,  ^'  Appeals  and  rehearinga 
under  this  Act  to  the  said  Court  of  Appeal  may  be  brought  without 
leave  of  the  Conrt  at  any  time  within  the  period  of  three  months  from 
the  thne  when  the  decision,  decree,  or  order  complained  of  was  made, or 
shall  have  taken  place,  anything  in  section  80  of  the  Court  of  Chan- 
cery (Ireland  Regulation  Act,  1850,  to  the  contrary  notwithstanding, 
bat  that  after  the  expiration  of  the  period  aforesaid,  no  such  appeal  or 
rehearing  shall  be  brought  unless  with  the  special  leave  of  the  Court." 
S.  14,  enacts  that,  ^  All  decisions,  decrees,  or  orders  of  the  Court 
of  Appeal,  whether  on  appeals  in  Chancery,  or  from  the  said  Com- 
missiimera,  shall  be  subject  to  appeal  to  the  House  of  Lords  in  the 
cases  and  under  the  conditions  in  and  under  which  the  like  decisions, 
deereee,  or  orders  of  the  ChaneeUar  would  have  been  subject  to  such 
appeal,  if  thia  Act  had  not  been  passed." 


1800. 
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ment,  and  not  from  the  making  of  the  decree.    But  it  is 
only  during  the  time  limited  for  applying  to  re-hear,  namely, 
Peyton.       one  month,  that  the  enrolment  of  the  decree  is  forbidden. 

[Lord  Brougham :  The  Act  is  very  badly  worded.  As 
it  stands  now,  it  seems  as  if  there  could  be  no  appeal  to 
this  House,  except  by  leave  of  the  Court  whose  decree  was 
to  be  appealed  against.] 

To  avoid  that  absurdity,  the  Respondents  are  satisfied 
to  contend,  that  the  words  relating  to  the  special  leave  of 
the  Court  apply  only  to  the  period  limited  for  a  re-hearing 
in  the  Court  below.  It  was  found  that  one  month  was 
too  short  a  time  for  an  application  to  re-hear,  and  the 
19  &  20  Vict.  c.  92^  s.  11,  extended  that  period  to  three 
months,  and  there  again  the  clause  is  badly  worded;  bat  the 
appeals  spoken  of  must  be  taken  to  apply  only  to  appeals  in 
the  Court  of  Appeal  in  Ireland^  as  is  shown  by  the  14th 
section,  which  does  in  terms  refer  to  appeals  to  this  House} 
and  leaves  them  exactly  as  they  were  before  the  statute 
passed.  The  practical  eflFect  of  the  two  statutes  is  this: 
an  Order  of  the  Master  of  the  Rolls^  or  the  Lord  Chc»r 
celloTy  is  open  to  be  re-heai-d  for  three  months  from  the 
making  of  the  Order;  it  is  liable  to  appeal  for  twelve 
months  from  that  time,  which  gives  nine  months  io  enrol 
it  after  the  time  for  applying  for  re-hearing  has  run  out,  so 
that  neither  party  can  prevent  the  other  from  appealing 
for  more  than  three  months.  But  the  Appellant  has  acted 
as  if  there  could  be  no  enrolment  for  twelve  months  after 
the  expiration  of  the  decision  as  to  re-hearing.  That  is 
clearly  a  mistake. 

[Lord  Chelmsford:  If  the  Court  refused  a  re-hearing, 
then  the  complaining  party  might  enrol  the  decree. 

Lord  Kingsdown :  There  was  here  a  Decretal  Order; 
then  there  was  a  claim  to  re-hear;  that  was  refused;  the 
Order  of  June  1867  was,  in  substance,  an  aflSrmanceof 
the  Decretal  Order  of  March  1866.] 
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No,  it  was  only  an  affirmance  of  the  refusal  to  re-hear.  ISGO. 

[Lord  Kingsdown:  They  could  not  come  here  before  Lambert 
hey  tried  to  get  the  re-hearing,  nor  before  the  judgment  Peyton. 
>fthe  Court  of  Appeal  refusing  to  re-hear,] 

They  might  have  appealed  against  the  Order,  refusing 
he  re-hearing ;  but  even  then  the  principal  decree  which 
lad  not  been  appealed  against  in  time  would  remain. 

[Lord  Brougham:  Suppose  the  Lord  Chancellor  had 
«-heard  the  cause,  but,  notwithstanding  what  was  then 
irged,  had  refused  to  alter  his  decree,  there  might  have 
)6en  an  appeal  against  the  Order  made  on  the  re-hearing, 
bat  the  first  Order  would  be  standing  all  the  time,  and 
night  then  be  appealed  against] 

No ;  the  second  Order  would  be  the  substantive  decision, 
against  which  the  appeal  would  be  brought. 

Mr.  Butt  (of  tlie  Irish  bar)  and  Mr.  Smelhurst, 
in  support  of  the  competency  of  the  appeal : 

In  the  first  instance,  the  Appeal  Court  refused  to  hear 
ihe  case  till  an  application  had  been  made  to  the  Lord 
Chancellor  to  re-hear  his  decree.  It  was  made,  and  he 
refused  to  re-hear  it.  To  be  re- heard,  or  to  be  heard  on 
4)peal,  it  was  necessary,  according  to  the  words  in  the 
statute,  to  satisfy  the  Court,  that  "  substantial  grounds  pro 
bably  existed  for  such  appeal."  It  was  necessary,  there- 
one,  to  go  into  the  merits  of  the  case.  The  Court  of  Ap- 
peal refused  to  vary  his  Lordship's  Order.  That  was,  in 
ubstance,  an  affirmance  of  the  Decretal  Order  of  January 
B66.  Till  that  matter  was  finally  disposed  of,  there  could 
lot  be  any  enrolment  of  the  decree,  and,  till  enrolment  of 
he  decree,  there  could  be  no  appeal  to  this  House: 
Brooke  V.  Champerriowtie  (b).  The  Order  of  a  Master 
an  only  be  said  to  "  take  place"  within  the  meaning  of  the 

(b)  4  Clark  &  Fin.  247. 
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1860.  30th  section  of  the  statute,  when  it  is  registered,  and  it 
T.AMnwOT  was  so  decided  by  the  Master  of  the  Rolls  in  Brereton  v. 
p.  *•  Kennan(c).    The  same  principle  must  be  applied  to  the 

Orders  of  the  Master  of  the  Rolls,  and  of  the  Lord  Om- 
cellar.  [Lord  Chelmsford :  The  Master  signs  his  Order, 
and  sends  it  to  be  registered.]  He  does  so ;  but  the  Lord 
Chancellor  does  not  sign  his  Orders,  and  they  caimot, 
especially  for  the  purpose  of  appeal,  be  said  to  have  been 
**  made  or  taken  place  "  till  they  have  heeaoL  enrolled.  Till 
enrolment,  the  Lord  Chancellor  may  treat  the  minutes  as 
erroneous,  and  may  vary  the  words  of  the  Order,  which  is 
decisive  to  show,  that,  till  enrolment,  it  is  not  a  perfect 
and  valid  order. 


Sir  H.  Cairns f  in  reply : 

From  the  time  that  the  Master's  Order  is  put  on  the 
files  of  the  Court,  it  is  complete.  [Lord  Chelm^otd: 
When  is  an  Order  ^^made"?]  When  it  is  passed  and 
entered.  [Lord  Chelmrford :  If  the  party  is  not  present] 
Then  it  is  an  eo;  parte  Order,  and  he  must  have  notice  of 
it,  and  the  time  runs  '^  from  the  service  of  the  notice."  If 
the  right  of  appeal  is  only  to  be  dated  from  the  time  of 
enrolment,  the  enrolment  will  often  not  be  made  till  the 
last  moment  as  a  mere  means  of  delay. 

The  Lord  Chancellor  (Lord  Campbell) : 

Upon  an  examination  of  the  Acts  of  Parliament,  whidi 
are  certainly  very  obscurely  worded,  we  think  that  the 
intention  of  the  Legislature  was,  that  the  time  for  appeal- 
ing should  continue  to  run  from  the  enrolment,  and  that, 
therefore,  the  appeal  against  the  Decretal  Order  is  com- 
petent. 

(c)  6  If.  Ch.  Rep.  (N.S.)  345. 
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HUB  John  Bethell  Thellusson     Appellant. 
D  RsNDLESHAM  ...    Bespondent, 

ICAS  RoBARTS  Thellusson  -    Appellant,  1859. 

BLEs  Sabine   Augustus  Thel-  Feb^io'll 

rssoN  -        -        -        _        -    Respondent.  14. 

Hon.  R.  Hare  and  others  -    Appellants.  June  9.* 

AHAM  WiLDEY  R0BART8  and  others  Respondents,  ^^ 

Uncertainty, 
or  who  had  three  sons,  A,j  B.^  and  C, directed  an  aocnmnla-  ** Eldest  Male 
lit  his  property  for  a  certain  period,  at  the  end  of  which  the        Lineal 
«•  were  to  divide  it  into  three  lots,  one  of  which  was  to  be    -^^^*»«^-" 
jed  to  ^'  the  eldest  male  lineal  descendant  then  living  of  A**       Decitian. 
1  the  time  for  making  the  allotment  arrived,  there  were  two  Property  Un-* 
08  who  claimed  to  be  entitled  to  the  first  lot,  a  grandson  of    dispoted  of, 
ildest  son,  and  a  son  of  A.^s  youngest  son  ;  the  former  being       Practice. 
!8t"  in  line,  the  latter  ^^ eldest"  in  years  among  the  male 
ndants  of  ^. :  Held,  that  the  will  was  not  void  for  uncer- 
f :  Held  also,  that  on  the  true  construction  of  the  words 
i»7  the  testator,  the  grandson  of  ^.'s  eldest  son  was  entitled 
I  first  lot. 

I  directed  the  trustees  to  receive  the  rents  and  profits  of  the 
it's  lands,  and  from  time  to  time  to  cut  timber  and  sell  it, 
)  lay  out  the  rents  and  profits  and  the  price  of  the  timber  in 
irchase  of  other  lands,  the  rents  and  profits  of  which,  and  the 
»f  the  timber  cut  from  which,  were  to  be  laid  out  in  the  same 
ir ;  but  there  was  no  direction  as  to  the  manner  in  which  the 
and  profits  of  the  last-mentioned  lands  were  to  be  disposed 
!xLD,  that  this  omission  (there  being  a  general  direction  at 
id  of  the  will  to  lay  out  Uie  money  of  the  testator,  however 
^,  in  the  funds,  and  to  sell  and  re^pmvhase  as  the  trustees 
think  fit,  until  a  sufficient  sum  could  be  accumulated  to 
I  proper  purchase  of  land,  should  present  itself)  did  not  leave 
at  of  the  fund  undisposed  of,  so  as  to  establish  a  title  to  it  in 
stof  kin.| 

Old  8t.  LeofnaHPs  diss.) :  that  the  question  of  uncertainty 
it  been  disposed  of  in  any  previous  decision  upon  this  the 
nonWill. 

I  of  all  parties  were  ordered  to  come  out  of  the  estate. 
ise  inll  not  reconsider  a  question  which  it  has  once  decided. 
1  in  a  cause,  being  afterwards  raised  to  the  Bench,  is  not 
VII.  p  p 
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1858.  thereby  precluded  from  taking  part  in  the  hearing  and  disnuBOD 

Thellusboii         ^^  ^^^^  canse,  but  he  may  properly  (unless  his  doing  so  wodd en- 

V.  tail  great  inconrenience  and  expense  on  the  parties  orpeilups 

RsxDLSSHAJC,       from  his  being,  as  in  Chancery,    the  sole  jndge  of  the  oooit, 

amount  to  a  denial  of  jnstioe)  decline  to  take  part  in  saeh  bMiing 
and  decision. 
A  will  was  impeached  as  being  void  for  nncertaint j,  and  its  eonitne- 
tion  was  likewise  contested.  The  Court  below  sostained  itsTi- 
lidity,  and  put  a  eonstmction  on  it.  The  next  of  kin  appeskd  on 
the  first  point.  Two  persons  claiming  to  be  devisees  appeskd  oa 
the  second  :  all  the  parties  appeared  by  different  connaeL  Astbdr 
interests  were  the  same,  only  one  counsel  was  heard  for  eschof 
the  appealing  devisees,  and  only  one  for  each  of  tlie  Reipoiidaili: 
the  counsel  for  the  next  of  kin  were  then  heard,  and  were  answend 
in  like  manner  by  one  of  the  counsel  of  each  respondent.  One  of 
the  Appellant'iB  counsel  had  then  the  general  reply. 


When  these  Appeals  were  called  on. 

Lord  St,  Leonards  took  the  opportunity  of  obserriDg 
that  he  had  been  counsel  in  various  branches  of  this  cause 
on  different  occasions;  in  1825,  on  the  question  of  the 
r^ht  of  presentation  to  the  advowson,  and  again  in  ISSl, 
when  he  argued  a  point  which  was  not  now  in  dispate; 
he  mentioned  these  facts,  but  as  he  did  not  conceive  that 
they  absolved  him  from  doing  his  duty  in  giving  advice  to 
their  Lordships  in  the  Appeal  now  to  be  heard,  he  in- 
tended to  take  part  in  the  hearing. 

The  Lord  Chancelhr  (Lord  Chelmsford)  said,  there 
could  be  no  doubt  about  the  propriety  of  the  oouis^ 
adopted  by  his  noble  and  learned  friend,  but  he  fdt  bim' 
self  to  be  in  a  different  position.  While  at  the  bar,  he  was 
counsel  in  the  very  case,  the  decision  in  which  was  now 
the  subject  of  Appeal,  and  he  should  therefore  take  do 
part  in  the  judgment  upon  it  He  should  merely  sit  as  Lord 
Chancellor,  but  should  not  deliver  any  opinion. 

Lord  Brougham  trusted  that  it  would  not  be  assuined 
that  the  having  been  counsel  in  a  cause  operated  as  a  dis- 
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{ualification  to  prevent  the  same  person,  when  raised  to        1868. 
he  Bench,  from  taking  part  in  the  decision  of  that  cause ;    Trvllussoii 
or,  if  that  was  the  rule,  it  might,  under  certain  circum-  p--^** 
itances,  produce  terrible  delay  and  expense  to  the  suitor, 
Old  even  an  absolute  denial  of  justice,  especially  if  applied 
o  a  Judge  of  the  Court  of  Chancery.     It  so  happened, 
hat  shortly  after  he  became  Lord  Chancellor,  the  case  of 
Taiham  v.  Wrighty  in  which  he  had  been  counsel  on  the 
(K^thern  circuit,  came  before  him  in  Chancery,  on  a  matter 
which  involved  the  exercise  of  the  Judge's  discretion, 
samely,  an  appUcation  for  a  new  trial.    He  could  not 
have  refused  to  hear  it  without  causing  great  expense  and 
delay,  and  almost  a  denial  of  justice  to  the  suitor ;  he 
therefore  heard  it;   and  what  he  did  to  satisfy  his  own 
mind  was  this,  he  obtained  the  assistance  of  two  learned 
Judges,  Lord  Chief  Justice  Tindal  and  Mr.  Baron  Alder- 
lOR,  [and  having  done  that,  he  himself  took  part  in  pro- 
nouncing tlie  decision. 

The  Lord  Chancellor  feared  that  he  had  been  somewhat 
loistaken.  He  did  not  suggest  that  he  laboured  under  any 
distjnalification,  for  that  would  be  putting  the  matter  much 
too  itronglyi  If  he  had  been  the  only  Judge  having  the 
tothority  to  hear  the  cause,  he  should  have  been  in  the 
Ktoation  in  which  Lord  Brougham  had  been  in  the  case  of 
Tatham  ▼•  Wright ^  and  should  have  acted  in  the  same  way. 
Here  there  were  noble  and  learned  Lords  who  had  not 
been  counsel  in  the  case  and  could  hear  and  decide  it,  and 
therefore  as  a  matter  of  personal  feding  he  should  abstain 
from  taking  any  part  in  it. 

The  argument  then  proceeded. 

Peter  Thellusson,  who  v^as  a  merchant  of  London,  pos^ 
lewed  of  property  to  a  very  large  amount,  by  his  Will, 
dated  2d  April  1796,  after  giving  several  legacies,  made 

F  F  2 
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1868.        a  general  direction  for  accumulation  during  the  lives  of 
Thbllussov    persons  who  should  ^'  be  living  at  the  time  ofmj  death  or 

Kknd^shaic.  ^™  "^  ^^®  ^°^®  aforesaid."     At  the  end  of  thepoiodfor 

accumulation,  the  accumulated  property  was  to  be  divided 
into  three  lots  of  equal  value  **  and  the  premises  contaiiied 
in  one  of  such  allotments  shall  be  conveyed  to  the  use  of 
the  eldest  male  lineal  descendant  then  living  of  my  said  son 
JPeter  Isaac  Thellussan  in  tail  male,  with  remainda  to  tbe 
second,  third,  fourth,  and  all  and  every  other  male  linetl 
descendant  or  descendants  then  living  (who  shall  be  incs- 
«  pabla  of  taking  as  heir  in  tail  male  of  any  of  the  penoos 
to  whom  a  prior  estate  is  hereby  directed  to  be  limited)  of 
my  said  son  Peter  Isaac  Thellussan  successively  in  tiil 
male,  with  remainder  in  equal  moieties  to  the  eldest  and 
every  other  male  lineal  descendant  or  descendants  then 
living  of  my  said  son  George  Woodford  Thellusson  and 
Charles  Thellusson  in  tail  male,  with  cross-remainders  be- 
tween  or  among  such  male  lineal  descendants  as  aforesaid 
of  my  said  sons  George  Woodford  Thellusson  and  Charkt 
Thellusson  in  tail  male;  or  in  ease  there  shall  be  but  one 
such  male  lineal  descendant,  then  to  such  one  in  tail  male.'' 
The  other  two  allotments  were  disposed  of  in  tbe  same 
manner  as  this  first;  the  second  was  given  to  George  and 
the  third  to  Charles,  by  exactly  the  same  words  of  gift  <s 
this  first  had  been  given  to  Peter  Isaac,  and  there  irere 
the  like  cross-remainders  created  with  respect  to  these 
two  estates  as  had  been  created  with  respect  to  the  first 
A&  George  died  without  male  issue  before  the  time  bt 
allotting  the  accumulated  estate,  it  came  to  be  divided  into 
two  instead  of  three  allotments. 

The  testator  was  possessed  of  an  advowson,  as  to  which 
his  v^ill  declared,  **  that  my  said  trustees  do  and  shaD,  whai 
and  as  the  same  shall  respectively  be,  or  become  void  or 
vacant,,  present  a  fit  and  proper  person  thereto,  who  shall  for 
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that  purpose  be  nominated  by  one  of  my  said  song  in  rota-        1858. 
tioDy  the  eldest  having  the  first  nomination,  and  the  like    Thbllusson 
lomination  to  be  made  by  the  eldest  male  lineal  descendant,  rj^idlesham. 
>f  my  said  three  sons  respectively,  in  the  order  and  rota- 
tion aforesaid,  if  he  be  capable  by  law  of  making  such 
nomination,  when  the  church  becomes  vacant,  or  in  due 
time  aforesaid,  otherwise  the  eldest  male  lineal  descendant 
of  the  next  brother  is  to  present  to  such  living.    And  in  case 
it  shall  so  happen  that  when  such  living  or  livings  shall 
respectively  become  void,  or  in  due  time  afterwards,  no 
male  lineal  descendant  of  any  of  my  said  sons  shall  be 
capable  of  presenting  thereto,  I  direct  my  said  trustees, 
or  the  survivor  or  survivors  of  them,  or  such  future  trustee 
or  trustees  for  the  time  being,  to  present  to  such  living*  or 
livings  respectively." 

The  testator  died  on  the  27th  July  1797.  There  were 
ihen  living  his  three  sons  (named  in  his  v^ill)  and  four 
grandsons,  namely  John,  Oearge,  and  Henry,  sons  of  the 
testator's  eldest  son  Peter  Isaac,  and  Charles,  son  of  the 
testator's  youngest  son  Charles,  The  wife  of  Peter  Isaac 
was  then  pregnant,  and  in  due  time  after  the  death  of  the 
testator,  two  other  sons,  twins,  William  and  Frederick, 
were  bom.  These  constituted  the  nine  lives  during  which 
the  accumulation  could  continue.  Of  these  nine  lives, 
Charles,  the  testator's  grandson,  was  the  last  survivor ;  at 
Ids  death,  which  took  place  in  1856,  the  period  for  accu- 
mulation ceased,  and  the  estates  came  to  be  allotted.  The 
testator's  eldest  son,  Peter  Isaac,  was  created  Baron  Rendle^ 
sham  in.  1806,  and  died  in  1808 ;  his  son,  John,  became  the 
second  baron,  and  died  without  male  issue ;  Wiiliam  was 
the  third  baron;  and  Frederick  the  fourth  baron.  The 
last-named  peer  died  in  1852^  leaving  a  son,  Frederick, 
bom  in  1840,  who  is  the  fifth  and  present  baron,  and  was 

F  F  3 
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1868.  the  Respondent  in  the  cause  of  Arthur  John  Bethell  TheU 
Thellusson  lusson  v.  Rendlesham.  Peter  Isaacy  the  first  baron,  had  also 
Rbndlbsbam.  *^^  other  sons :  Edmund,  bom  in  1799,  who  died  a  bache- 
lor in  1818 ;  and  Arthur,  born  in  1801,  who  had  a  son, 
Arthur  John  Bethell  Thellusson,  bom  in  1826,  the  Appel- 
lant in  that  cause.  In  like  manner  the  testator's  son, 
Charles,  had  a  son,  Charles,  the  last  survivor  of  the  nine 
lives,  who  died  in  1856,  leaving  a  son,  Charles  Sabine 
Augustus,  bom  in  1822,  the  Respondent  in  the  cause  ol 
3*.  R.  Thellusson  v.  C  S.  A.  Thellusson.  Charles  had  Uke- 
wise  two  other  sons,  Alexander,  bom  in  1800,  who  died 
in  1820  a  bachelor,  and  Thomas  Robarts  Thellusson,  bora 
1801,  the  Appellant  in  ^is  second  cause.  In  each  cascj 
therefore,  the  elder  line  was  represented  by  a  nephew, 
younger  in  years  than  his  uncle,  who  represented  the  youngei 
line  but  was  elder  in  years. 

From  1798  down  to  the  present  time  the  will  had  been  the 
subject  of  proceedings  in  the  Court  of  Chancery.  On  the 
6th  February  1856,  on  the  death  of  the  testator's  grandson, 
Charles,  the  accumulation  ceased,  and  the  two  allotments 
of  the  accumulated  estate  came  to  be  divided.  The  ques- 
tion then  raised  was,  whether  under  the  terms  of  the  will 
the  uncle,  who  was  elder  in  age,  or  the  nephew,  who  waa 
elder  in  blood  (being  the  son  of  that  uncle's  eldest  brother), 
was  entitled  to  take  the  moiety  of  the  accumulated  estates 
as  '*  the  eldest  male  lineal  descendant."  When  the  case 
came  before  the  Master  of  the  Rolls,  his  Honor  declared 
himself  (a)  bound  by  the  dicta  of  Lord  Eldon  and  the 
Judges,  in  Oddie  v.  Woodford,  and  by  the  opinions  ex- 
pressed in  this  House  in  former  cases  upon  this  will,  and 
made  (without  argument)  a  decree  excluding  males  wha 

(a)  23  Beay.  321. 
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claimed  through  females,  and  preferring  as  '^  eldest  male  1858. 

lineal  descendant"  the  nephew,  though  younger  in  age,  to    Thsllusson 

^he  uncle  ^* 

Rkndlbsham. 

These  appeals  were  against  that  decree  (6). 

The  Judges  were  summoned,  and  Mr.  Justice  Wight^ 
man,  Mr.  Justice  Wilfiams,  Mr.  Baron  Martin,  Mr.  Justice 
Cromptan,  Ms.  Justice  Willes,  Mr.  Baron  Bramwell,  Mr. 
Baron  WaUou,  and  Mr.  Justice  Byles  attended. 

Sir  JR.  Bethell  and  Mr.  Selwt/n  (Mr.  Markham 
Oiffard  and  Mr.  Chapman  Barber  were  with  them)  for 
the  Appellants,  Arthur  John  Bethell  Thellusson  and 
Thomas Robarts  Thellusson: 

The  question  here  to  be  determined  is,  who  is  the  person 
that  at  the  cesser  of  the  period  of  .accumulation  is  to  take 
the  estate.  The  words  in  the  will  describing  him  are, 
'<  eldest  male  lineal  descendant"  The  first  proposition  of 
the  Appellant  is,  that  these  words  must  receive  their  plain 
and  ordinary  meaning.  The  House  cannot  fix  on  them  a 
technical  meaning  of  a  peculiar  kind,  for  that  would  be 
contrary  to  the  intention  of  the  testator,  and  is  not  re- 
quired on  account  of  any  inconsistency  or  repugnancy 
arising  therefrom  with  regard  to  the  rest  of  the  will.  On 
the  contrary,  the  parenthesis  which  exists  in  each  clause  of 

ifi)  The  interests  of  the  two  Appellants  being  the  same,  and  those 
of  the  first  two  Respondents  being  identical,  it  was  proposed  and 
arranged  that  Sir  R,  Bethell  and  Mr.  Selu^n  should  first  be  heard 
for]  lir.  Arthur  John  Bethell  Thellusson  and  Mr.  Thomas  Bobarts 
Thdbuson^  to  be  answered  by  Mr.  Boundell  Pabnsr  and  Mr.  RoU  for 
Lord  RendUsham  and  Mr.  Charles  Sabine  Thellusson ;  that  the  Solicitor 
General  (Sir  H,  Cairns)  and  Mr.  Faber  should  then  be  heard  on  be- 
half of  those  who  insisted  that  the  will  was  roid  for  nncertdnty, 
that  Mr.  B,  Palmer  or  Mr.  Bolt  shoold  answer  them,  and  that  Sir  B» 
Bethell  should  have  the  general  reply. 
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1868.        each  devise  shows  that  the  testator  did  not  intend  to  create 

Thbllusson    an  ordinary  estate  tail  to  vest  at  once  with  merely  the  en- 

Bevdj^ham.  joyment  postponed,  for  the  effect  of  that  parenthesis  is, 

that  the  vesting  of  the  estate  is  postponed,  and  that  the 
persons  who  would  otherwise  take  as  heirs  to  purchaseis 
are  themselves  made  to  take  as  purchasers.  In  no  previous 
decision  on  this  will  has  the  effect  of  that  parenthesis  been 
properly  considered.  The  Appellant's  second  proposition 
is,  that  this  parenthesis,  so  far  from  being  disregarded, 
ought  to  be  treated  as  giving  the  key  to  the  legitimate  con- 
struction of  the  devise ;  and  on  that  construction  he  con- 
tends, thirdly,  that'^  the  true  meaning  of  the  words  is,  the 
eldest  person  among  the  male  lineal  descendants ;  in  other 
words,  that  the  person  to  take  must  take  as  eldest  in 
seniority  of  age  and  priority  of  birth.  The  provision  as  to 
the  advowson  clearly  shows  that  to  have  been  the  testator's 
intention.  He  did  not  intend  so  to  frame  his  will  that  the 
persons  to  take  the  estates  might  be  said  to  be  ascertained 
at  the  time  of  his  death.  The  testator  had  no  personal 
predilection  in  favour  of  one  son  over  another:  he  put  them 
all  on  an  equality,  and  he  left  it  entirely  doubtful  who  would 
come  into  the  possession  of  the  estates ;  he  desired  to  keep 
the  ownership  of  the  estates  uncertain  to  the  last  hour  of  the 
period  of  accumulation,  and  he  did  so  by  stamping  on  the 
person  who  was  to  take  the  contingency  or  character  of 
being  then  the  oldest  of  his  male  lineal  descendants.  The 
persons  taking  as  purchasers,  the  principle  of  succession, 
therefore,  is  not,  but  that  of  description  is,  to  be  applied 
to  them.  The  testator  intended  that  at  the  end  of  the 
trust  the  persons  within  the  class  to  take  should  be  arranged 
as  ir  they  were  all  the  sons  of  one  man,  and  the  oldest 
among  them  should  be  selected ;  he  did  not  class  them 
according  to  lines,  but  put  them  together  in  a  mass,  and 
prefrrred  the  eldest  of  that  mass.  The  word  **  descendants  " 
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mdades  all  who  proceed  from  the  body  of  the  testator,         1858. 
Crottley  t.  Clare  (c) ;  and  of  these  the  testator  intended    Thbllussok 
that  the  eldest  male,  proceeding  in  a  male  line,  should  r£j„jj^ 
eDJoy  the  estate. 

Decided  cases  do  not  illustrate  a  will  of  this  kind,  for 
the  words  of  description  here  are  not  to  be  construed  techni- 
cally because  the  will  was  drawn  by  a  professional  man, 
but  are  to  be  treated  as  words  not  of  technical,  but  of 
orduiary  meaning.     The  case  is  not  governed  by  Winter 
▼.  Perratt  (rf),  which  went  on  the  ground  that  the  word 
*'heir'*  used  in  that  will  involved  the  principle  of  primo- 
geniture.    Wilbraham  v.   Scarisbrick  {e)  was  nearer  the 
present     There  the  meaning  given  to  the  words  ''  younger 
son,"  was  the  one  "  younger  in  order  of  birth,"  and  not 
posterior  in  point  of  limitation.     In  Livesey  v.  Livesey  (/), 
agam,  the  ordinary  meaning  was  put  on  the  words  which 
in  that  case  were  '^  eldest  son ;"  and  so  it  was  in  Trevor  v. 
3'rew)r(y),  where  even  those  technical  words,  "in  tail 
loale,"  were  held  to  be  not  descriptive  of  the  issue,  but  of 
the  interest  which  they  were  to  take.    There  is  no  autho- 
^  which  absolutely  requires  a  court  of  construction  to  give 
« technical  meaning  even  to  technical  words  used  in  a  will. 

The  real  difficulty  presented  to  the  Appellant  arises  from 
tiie  dicta  of  Lord  Eldon  in  Oddie  v.  Woodford  (A),  and 
^m  an  erroneous  belief  that  that  case  decided  the  ques- 
^n  which  is  now  presented  to  the  House.  The  first  obser- 
^OD  to  be  made  on  that  case  is,  that  the  report  is  not 
that  of  the  reporters  tliemselves,  but  was  furnished  to  them 
^^^  years  after  the  case  was  decided,  and  is  framed  from 

(«)  Ambkr,  897.    dSwanst.  (0  4  Yo.   &    CoL   Ex.   7». 

^«.  1  H.  L.  Cas.  167. 

(<0  6  Bttn.  k  Cr.  48.  0  Clark  (/)  2  H.L.  Cas.  419. 
^  ^m.  606.  Sugd.  Law  of  Pro-  {9)  1  H.  L.  Cas.  239. 
^h  271.  (A)  3  Myl.  &  Cr.  584. 
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1858.  the  shorthand  writer's  notes.  The  point  before  Lord  Eldm 
Thbllusson  arising  out  of  the  claim  to  present  to  the  advowson,  was 
Rbhdlbsham.  ^^®^®r  the  words  of  the  will  comprehended  males  claim 

ing  through  females;  and  he  held  that  a  male  claiming  ii 
part  through  females  was  not  included  in  the  words  of  th( 
wilL  But  the  present  point  was  not  in  question,  nor  i 
there  anything,  properly  to  be  called  judicial  dedsioo 
which  there  gives  authority  for  the  argument  now  set  xx\ 
by  the  Respondent,  llie  word  male  was  there  connectei 
with  lineal,  but  eldest  is  not  connected  witli  lineal,  so  as  t( 
receive  the  meaning  of  males  claiming  through  males  o 
the  eldest  blood.  It  has  not  the  double  meaning  of  thi 
eldest  stock,  and  the  eldest  son  of  that  stock,  but  stands  as 
a  description  by  itself.  Eldest  is  the  attribute  of  the  firsi 
taker,  and  the  natural  meaning  of  eldest  is  first  in  age,  anc 
second  is  in  the  same  way  second  in  age.  The  judgmea 
in  Oddie  v.  Woodford  contains,  in  the  course  of  it,  mac^ 
expressions  which  are  now  reUed  on  as  adverse  to  tki 
Appellant.  But  in  truth  they  do  not  bear  that  character^ 
and  are  mere  obiter  dicta. 

[Reference  was  then  made  to  many  passages  in  the  judg- 
ment, for  the  purpose  of  showing  that  the  real  decision  was 
confined,  as  the  marginal  note  of  the  report  confined  it,  to 
the  sole  point  of  a  right  being  in  a  male  claiming  through 
males  only,  the  other  matters  being  mentioned  by  way  of 
illustration  only.]  In  the  earlier  decisions  on  this  will  (>) 
the  only  question  was,  whether  the  will  was  not  void  fof 
remoteness ;  and  those  decisions,  therefore,  have  no  appli* 
cation  to  the  present  appeal. 

The  advowson  clause  afibrds  a  strong  argument  in  favour 
of  the  construction  contended  for  by  the  Appellant  The 
testator,  it  is  clear,  sought  there  for  the  eldest  person  of 

(0  4  Ves,  227.    On  Appeal,  11  Ves.  112. 
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the  family,  as  the  person  who  was  to  present  to  the  advow-         1858. 

son;  but  as  it  might  happen  that  even  the  eldest  male    Thellussoii 

lineal  descendant  might  not  be  of  age  at  the  time  of  a  rjijdmshaii. 

vacancy,  and  as  the  testator  seems  to  have  belieyed  that 

an  infimt  could  not  present,  he  directed  that  the  trustees 

should  present    There  is  no  pretence  for  saying  that  in 

that  matter  he  confined  himself  to  the  line  of  descent ;  he 

wanted  the  eldest  man  of  the  family  to  present ;  and  so,  in 

like  manner,  he  desired  the  eldest  man  of  the  family  to 

take  the  estates. 

There  is  no  pretence  here  for  the  contention  of  the  next 
of  kin,  that  this  will  is  void  for  uncertainty.    A  Court  will 
iie?er  hold  a  devise  uncertain  unless  no  fair  construction 
can  be  put  upon  it,  Wright  v.  Atkyns  (j).  The  question  of 
Unc^tainty  has  already  been  adjudged ;  for  the  original 
decree  was  made  on  a  bill  filed  for  the  sole  purpose  of  car- 
iTing  the  trusts  of  the  will  into  efiect ;  and  those  trusts 
^rere  then  judicially  declared  valid,  and  ordered  to  be  exe- 
cuted.   The  question,  and  the  only  question  now  is,  who 
«re  the  proper  persons  entitled  to  the  benefit  of  that  de- 
cree ;  and  it  is  submitted  that,  as  to  one  moiety  of  the 
iccomulated  estate,  the  Appellant  being  in  fact  the  '^  eldest" 
of  the  lineal  male  descendants,  is  entitled  to  take. 

Mr.  Rolt  (Mr.  Crawford  Bromehead  was  with  him) 
for  the  Respondent,  Charles  Sabine  Augustus  Thel^ 
httson ;  and  Mr.  Roundell  Palmer  (Mr.  Christie  and 
Mr.  Retuhaw  were  with  him)  for  Lord  Rend/esham : 

"Hie  construction  sought  by  the  other  side  to  be  put  on 
^will  would  defeat  the  plain  intention  of  the  testator.  It 
'^PiXMeshim  tohave  been  guilty  of  a  silly  caprice  to  desig- 
^the  "eldest"  as  he  might  have  designated  the  "  tallest" 

(i)  17  Ves.  255  ;  It)  Ves.  290. 
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1858.        among  his  male  lineal  descendants  as  the  person  to  take 

Thbclussoh    the  estate.    There  is  no  ground  for  imputing  to  him  such 

RxMDUBSHAx.  *  caprfcious  intention.     On  the  contrary,  it  is  clear  that 

he  intended  to  follow  the  strict  lines  of  male  descent,  and 
that  the  technical  words  he  used  were  used  with  their  o^ 
dinary  technical  meaning.  The  other  construction  might 
lay  the  will  open  to  the  objection  of  uncertainty,  but  uncer- 
tainty was  just  what  the  testator  desired  to  avoid.  His 
wish  was  to  establish  three  families  of  great  wealth,  and 
with  that  view  he  extended,  so  far  as  the  law  allowed,  the 
time  for  accumulation,  and  put  off  the  period  of  the  allot- 
ment of  the  accumulated  estates ;  but  he  meant  that,  whai 
allotted,  each  lot  should  go  to  the  head  of  each  of  the  three 
lines  of  his  family,  in  conformity  with  the  ordinary  rules  of 
the  descent  of  land.  It  may  be  that  these  persons  were  to 
take  by  purchase,  but  in  determining  the  meaning  of  words 
of  purchase,  the  rules  of  inheritance  may  be  applied  to 
them;  and  this  may  be  done  as  well  to  the  word  'de- 
scendant "  as  to  the  word  "  heir."  Here  the  estate  vested ; 
the  enjoyment  alone  was  delayed. 

The  word  "  eldest "  has  two  meanings,  that  of  seniority 
in  age  and  of  priority  in  rank  or  station ;  which  of  these 
two  is  to  be  assigned  to  it  in  this  will  must  depend  on  the 
whole  context  of  the  will.  Chapman's  Case  (*),  Jartnan  on 
Wills  (/) ;  and  that  context  shows  it  to  have  the  latter 
meaning.  It  has  already  been  decided  that  the  person  to 
take  must  be  a  male,  claiming  through  males,  Oddie  v* 
Woodford  (m);  yet  if  "eldest"  is,  as  contended  on  the 
other  side,  to  be  severed  from  the  other  words  of  descnp* 
tion,  if  lineal  and  male  are  not  inseparably  connected  with 
it,  but  the  word  may  be  read  as  eldest  among  the  de- 


(A)  Dyer,  333  b,  («•)  3  MyL  &  Cr.  684. 

{I)  Vol.  ii,  p.  27,  €t  scq. 
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endantSy  the  person  to  take  might  be  a  male  descendant,         1868. 

ummg  through  a  female,  for  he  might  be  the  eldest  of    Thsllusson 

e  descendants.    The  whole  qnestion  was,  in  feet,  deci-  kbto^ham. 

d  in  that  case,  in  the  course  of  which  Lord  JBldon  again 

id  again  speaks  of  the  same  person  being  entitled  to 

ake  the  presentation  as  would  be  entitled  to  take  the 

tate  when  the  period  of  accumulation  ceased. 

There  is  no  such  thing  as  second  eldest  or  third  eldest ; 

e  words  second  and  third  must  be  taken  in  their  ordi- 

tfy  sense;    and  the  use  of  the  word  "successively/* 

lows  that  they  were  meant  to  take'  one  after  another, 

wording  to  the  rules  of  inheritance.     Then,  again,  it  is, 

Baccessively  in  tail  male,"  and  nothing  can  be  clearer  to 

dicate  the  order  by  line,  and  not  by  mere  seniority  of  in* 

ifidual  age.     It  is  absurd  to  suppose  that  the  testator 

(tended  that  if,  just  before  the  allotment,  a  particular  per- 

»,  folly  answering  the  description  should  die,  though  he 

A  male  issue,  his  issue  should  be  excluded,  and  the  whole 

ine  of  takers  altered. 

On  Monday,  July  5,  when  the  argument  was  to  be  con- 
inoed,  the  Lord  Chancel/or  announced  that  the  Judges 
^d  not  farther  attend  at  that  time,  as  they  were  re- 
faired  to  go  their  circuits. 

Die  hearing  of  this  case   was   resumed  before  Lord         1^^« 
J^gham,  Lord  Cranworth^  Lord  St,  Leonards^  and  Lord       Feb.  10. 
^(Mikydale\   the    Lord   Chancellor    (Lord  Chelmsford) ^ 
pea£ng.    The  same  Judges  as  before  attended. 

Sir  R.  Beihett,  knowing  that  their  Lordships  had  a  full 
^  of  his  previous  argument,  would  not  now  again 
address  them. 

Argument  for  the  Respondents  resumed. 

It  is  true  that  in  some  parts  of  the  will  there  appears  a 
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18M).        desire  to  put  all  the  sons  on  an  equality ;  but  that  is  on] 

THELLU80ON     part  of  his  design,  by  which  the  testator  intended  to  foon 

Rbndlrrhax.  ^^®®  ^^  ^^^  greatest  families  in  England.    In  other  respect 

there  was  the  ordinary  preference  shown  to  the  eldest,  ae 
cording  to  the  law  of  primogeniture.  Thus  he  had  the 
first  option  as  to  the  purchase  of  the  house,  and  the  first 
right  to  present  to  the  living.  The  word  eldest  has  a 
double  meaning;  first,  it  is  that  which  has  endured  the 
greatest  length  of  time,  but  it  is  also  that  which  designates 
superiority  of  position.  Thus  Sir  Walter  Raleigh  {n)y 
after  describing  the  governments  of  ancient  times,  as 
founded  on  the  habits  of  families,  says,  '^  Hereof  it  came 
that  the  word  'elder'  was  always  used,  both  for  the  ma- 
gistrate and  for  those  of  age  and  gravity,  the  same  bearing 
one  signification  in  almost  all  languages;''  andherefen 
to  the  Bible  for  some  of  his  illustrations.  Thus  also  the 
eldest  Peer,  the  eldest  Judge,  the  eldest  Admiral  would 
not  necessarily  mean  eldest  in  point  of  age,  but  prior  in 
point  of  rank ;  and  here  it  is  impossible  to  sever  '^  eldest" 
from  '^  male  lineal  descendant,"  and  to  make  it  stand  by 
itself  as  a  separate  word  of  description ;  it  means  the  chief 
or  primary  lineal  male  descendant,  and  refers  to  the  rale  of 
primogeniture,  and  not  to  the  accident  of  age. 

The  rule  of  primogeniture  was  applied  in  Winttr  f. 
Perratt  (o),  when  Mr.  Justice  Taunton]  said,  "  I  think  the 
first  male  line  meant  first  in  degree  and  worthiness  of 
blood."     So  it  was  in  WUbraham  v.  Scarishrick  (p). 

'^  Descendant "  is  an  emphatic  word  of  inheritance  and 
descent,  Blackstone  {q) ;  it  is  in  this  will  to  be  treated  likfi 
the  word  ''heir;"  and  the  argument  on  the  other  side 
which  supposes  the  contrary,  would  get  rid  of  all  the  case) 

(n)  Works,  vol.  li.  c.  9, 8. 1,  p.         (p)  1  H.  L.  Gas.  167. 
d39,  Oxford  edit.  (q)  Comm.  Bk.  II.  c  14 

(o)  9  Clark  &  F.  606.  613. 
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in  which,  from  the  context  of  a  will,  the  words  *'  family,"         ^869. 
'^  stock,"  and  ''house  "  have  been  construed  as  words  point-    Thsllussoit 
ing    out   the   heir.    Chapman's    Case  (r);     Counden    v.  Rbrdlbsham. 
Clarke  (*) ;  in  the  latter  of  which  it  is  expressly  said,  "If 
land  be  devised  to  a  stock,  or  family^  or  houscj  it  shall  be 
understood  of  the  heir  principal  of  the  house.**    Thus  a 
devise  to  A.  and  his  "  family  "  would  be  an  estate  tail  to 
the  heir  of  ^.  as  persona  designata;  Wright  ▼.  Atkyns  (/), 
before  Sir  W.  Grants  and  afterwards  before  Lord  Eldon, 
where  his  Lordship  expressly  adopts  the  words  used  in 
Counden  v.  Clarke, 

The  argument  on  the  other  side,  that  the  words  must 
have  what  is  called  their  ordinary  meaning,  namely,  the 
oldest  descendant  among  the  male  lines,  is  defective  in 
itself;  but  even  that  construction  would  leave  it  open  to 
question  what  was  the  meaning  of  the  oldest  descendant, 
for  it  would  not  follow  that  it  was  the  oldest  mnn  among 
the  male  descendants.  It  might  mean  that  person  who, 
in  right  of  priority  of  line,  was  the  principal  descendant 
But  the  words  actually  us^  do  not  admit  of  this  hypo- 
thetical meaning,  and  the  word  "successivdy"  strongly 
aids  in  fixing  the  descent  upon  a  line,  and  getting  rid  of 
the  uncertainty  of  mere  personal  age,  for  there  could  be  no 
order  of  succession  if  the  takers  are  to  depend  on  the  acci- 
dent of  the  age  of  the  individuals. 

The  parenthesis  has  no  effect  on  this  construction;  it 
was  necessary  to  be  introduced,  as  Lord  Eldon  explains  in 
Oddie  V.  Woodford  (ic),  "  in  order  that  when  an  estate  was 
limited  to  A.  B.,  in  tail  male,  the  descendant  of  thai 
A*  B.f  his  sons,  grandsons,  great  grandsons,  &c.,  should 
not  have  an  estate  limited  to  them  by  way  of  purchase,  but 

(r)  Dyer,  333  ft.  {u)  3  Myl.  &  Cr.  602,  619, 

(»)  Hob.  28.  620. 

(!)  17  Ves.  255 ;  19  Yes.  299. 


* 
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1850.         they  were  to  take  by  way  of  descent  fix)m  hinou'^    Tl 
Thsllubson    parenthesis,  therefore,  was  not  overlooked,  but  was  fill 
Rknd^sham.  considered  at  that  time. 

The  clause,  as  to  the  advowson,  does  not  assist  the  arg) 
ment  on  the  other  side*  Unless  the  will  has  made  in&ni 
a  disqualification,  and  the  only  disqualification  to  presei 
the  law  does  not  make  it  so,  Arthinptoti*s  ease  (o).  It 
clear  that  the  testator  laboured  under  the  notion  that  i 
infant  could  not  present,  and  therefore,  iu  order  to  avoid  th; 
difficulty,  and  prevent  the  loss  to  the  family,  and  for  i 
other  purpose,  he  directed  that  the  one  who  was  capable  < 
presenting,  should  exercise  that  right;  otherwise^  he  ii 
tended  each  son  to  present,  in  rotation ;  the  eldest  line,  nc 
the  eldest  person,  here,  as  in  other  cases,  having  tk 
preference.  But  infancy  is  not  a  disqualification,  ac 
therefore,  the  whole  argument  derived  by  the  AppeUac 
from  the  error  of  the  testator,  as  to  the  law  relating  U 
advowsons,  fails. 

Again,  in  the  ultimate  gift,  tlie  testator  says,  **  on  &iIofe 
of  male  lineal  descendants  of  my  said  sons,"  naming  all 
three  of  them,  showing  that  he  used  those  words  in  the 
same  sense  as  words  creating  estates,  in  tail  male,  are 
ordinarily  used.  And  it  is  to  be  observed,  that  this 
peculiar  expression  is  afterwards  repeated.  Wherever  the 
opportunity  occurs  the  intention  to  give  the  estates  ia 
conformity  with  the  rule  of  primogeniture  is  manifested. 

The  Solicitor  General  (Sir  H.  Caims)  and  Mfr 
Faber  for  the  next  of  kin : 

The  will  is  void  for  uncertainty.     The  next  of  kin  arc 
not  barred  from  raising  this  question  now,  for  it  could  not 

(v)  2  £q.  Gas.  Abr.  618,  adopted  by  Lord  Ekkm,  Oddie  r.  W^olr 
ford,  3  Myl.  &  Cr.  607. 
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arise  till  the  death  of  Charles  Tkellusson,  the  younger,  and         1859. 

that  did  not  occur  till  1856.     This  question  has  not  been    Thbllusbon 

before  decided.    The  only  point  decided  was,  that  the  Rb^dlesham. 

trusts  for  accumulation  were  not  void  for  remoteness,  but 

tbe  point  of  uncertainty  as  to  the  person  to  take,  when  the 

accumulation  was  at  an  end,  never  was  decided.     First  of 

all,  there  is  an  uncertainty  which  the  will  has  created,  but 

aigaioBt  which  it  has  not  provided.    The  estate  is  directed 

to  be  divided  into  three  lots.    The  eldest  male  lineal  de- 

aceudant  (whoever  that  might  be)  was  directed  to  take  one, 

the  second  to  take  another,  and  the  last  to  take  a  third. 

lut  by  the  events  which  have  happened,  there  is  no  person 

to  exercise  the  right  of  second  choice ;  and  therefore  it 

Itts  become  uncertain  which  of  the  two  remaining  lots  is 

to  be  conveyed  to  the  eldest  male  lineal   descendant  of 

Charles,  and  which  of  the  two  passed  over  in  the  event  of 

there  being  no  male  lineal  descendant  of  George  W.  TheU 

huton.    At  all  events,  therefore,  there  is  a  partial  intestacy 

IS  to  these  lots. 

There  may  be  a  decree  to  execute  the  trusts  of  a  will, 

but  such  a  decree  does  not  make  valid  trusts  that,  on 

the  face  of  the  will,  are  bad,  Gooch  v.  Gooch  (to).    In 

mny  parts  of  the  judgment  in  Oddie  v.  Woodford  (x)  did 

hxtAEldon  express  the  great  doubt  and  uncertainty  in 

which  the  devises  in  this  will  were  involved,  and  the  very 

ipestion  now  raised  as  to  the  meaning  of  the  word  '^  eldest " 

is  a  proof  of  the  great  difficulty  of  coming  to  any  conclu- 

Boa  whatever  as  to  the  real  meaning  of  the  will,  and 

^blishes  in  the  strongest   manner  the  fact  of  its  un« 

ceitaiaty. 

There  is,  however,  a  special  ground  on  which  the  next 

^(kinmay  rely.    There  is  a  direction  as  to  the  purchase 

of  lands,  the  testator  having  directed  his  residuary  personal 

(»)  8  De  G.  M.  &  Gold.  366.  (x)  3  Myl.  &  Cr.  584,  596. 

^OU  VII.  G  G 
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1859.  estate  to  be  laid  out  for  that  purposei  and  the  rents  oi 
TRELLUBsoir  land  so  purchased,  which,  for  convenience  sake,  ma 
Rbhdusham.  described  as  the  first  land,  are  to  be  laid  out  in  the 

chase  of  other,  call  it  second,  land,  and  the  rents  of 

second  land  are  to  be  laid  out  in  the  purchase  of  o 

call  it  third  land ;  but  there  is  no  provision  whatever  i 

what  is  to  be  done  with  the  rents  of  this  thirdly  purch: 

land.     As  to  them,  therefore,  there  is  a  resulting  trui 

favour  of  the  widow  and  next  of  kin  of  the  testator  li 

at  the  time  of  his  death.     A  similar  resulting  trust  ai 

with  respect  to  the  rents  of  lands  purchased  with  tim 

which  is  from  time  to  time  to  be  cut  down  and  sold, 

the  produce  of  the  sales  to  be  invested  in  the  purchase 

land.    There  is  no  provision  whatever  as  to  what  is  to 

done  with  the  rents  of  the  land  thus  purchased  fW)m 

produce  of  the  timber.    The  decree  has  not  in  any  n 

noticed  these  matters,  nor  made  any  provision  for  giving 

the  next  of  kin  the  benefit  of  those  resulting  tnu 

[Lord  St  Leonards  read  the    decree  and  the  app 

fi*om  the  4  and  11  Ves.,  to  show  that  these  matters  b 

been  previously  considered  and  decided.]    That  had  i 

ference  only  to  the  question,  whether  the  whole  will  w 

not  void  for  uncertainty.    The  particular  point  now  p 

sented  was  not  then  under  consideration. 

Mr.  G.  Z.  Jiussell,  on  behalf  of  the  trustees  in  wbot 
the  legal  estate  was  vested  under  the  will,  appeared  todii 
claim  all  interest,  and  to  submit  to  the  order  of  the  Hoof 
to  convey  the  property,  and  to  support  the  decree,  so  fa 
as  it  gave  the  trustees  their  costs  out  of  the  trust  estate. 

Mr.  Rolt  replied,  on  the  question  of  uncertainty: 

As  to  the  supposed  uncertainty,  relied  on  by  the  SoHd 
tor  General,  the  will,  in  the  particular  portion  referred  tc 
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spoke  of  the  specific  purchases ;  but,  in  the  latter  portion        18^* 
of  the  willy  there  were  general  directions  as  to  purchases    Thbllubsoit 
to  be  made  fi*om  time  to  time ;  and  the  same  answer  ap-  RxjnjLisHAif. 
plied  to  the  money,  and  the  lands  to  be  purchased  wilh  that 
money,  arising  from  the  sale  of  the  timber. 

Sir  B.  JBethell  replied  on  the  whole  case. 

The  Lord  Chancellor  moved  that  the  following  questions 
should  be  pat  to  the  Judges : 

1st.  Whether  the  devise  by  the  testator  of  his  lands, 
tenements,  and  hereditaments,  after  the  decease  of  the 
sereral  persons  during  whose  lives  the  rents  and  profits  of 
the  same  are  directed  to  be  accumulated  (if  it  had  been 
a  devise  of  legal  estates),  to  the  eldest  male  lineal  des* 
cendant  then  living  of  Peter  Isaac  Thellusson,  George 
Woodford  Thellusson^  and  Charles  Thelliuson,  respectively, 
in  tail  male,  is  capable  of  an  intelligible  construction,  or  is 
void  for  uncertainty  ? 

2d.  If  at  the  time  directed  by  the  testator  for  the  divi- 
sion of  the  estate  into  three  lots,  and  for  conveyances 
to  be  made  thereof,  Peter  Isaac  Thellusson  had  had  three 
SODS,  all  of  whom  were  dead,  and  the  eldest  of  the  three 
sons  had  left  a  son  under  age,  and  the  second  son  had  left 
a  son  of  21  years  of  age,  and  the  third  son  had  left  a  son 
of  30  years  of  age,  and  supposing  it  had  been  a  devise  of 
legal  estates,  which  of  the  sons  of  the  three  sons  would 
have  been  entitled  to  one  of  the  lots  ? 

The  Judges  requested  time  to  consider. — Ordered. 

Mr.  Justice  Byks :  16  April. 

My  Lords,  it  would  savour  of  presumption  in  me  to    Mr.  Justice 
apologise  to  your  Lordships  for  the  brevity  of  my  replies       •^"**« 
to  the  questions  propounded  by  your   Lordships  to  the 

G  G  2 
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1869.        Judges ;  but  lest  I  should  be  thought  guilty  of  disrespect, 

Thxllusson    or  want  of  duty  to  the  House^  I  may  perhaps  be  pardoned 

Rbhdlbsham.  ^^^  stating,  that  almost  immediately  on  the  conclusion  of 

the  arguments,  I  was  compelled  to  leave  town  for  the  North- 

Btles.  ®i^  Circuity  from  which  I  have  but  just  returned,  and  only 
received  your  Lordships'  summons  at  a  late  hour  yesterday 
afternoon. 

In  answer  to  the  first  question,  and  for  the  reasons  given 
in  answer  to  the  second,  I  am  of  opinion  that  the  devise 
is  capable  of  ad  intelligible  construction^  and  is  not  void^ 
for  uncertainty. 

In  answer  to  the  second  question,  I  am  of  opinion  thaj% 
the  words  '' eldest  male  lineal  descendant  then  living^' 
indicate  the  person  who,  at  the  period  of  distribution,  should 
answer  the  description  of  heir  male  of  the  body. 

The  learned  counsel  for  the  Appellants  contend,  ihskt 
they  indicate  the  one  of  all  the  descendants  in  the  mnle 
line  who  should  be  the  most  advanced  in  years.    CaU, 
they  say,  all  the  male  lineal  descendants  into  a  room,  and 
choose  the  eldest  person  there.     He  is  the  eldest  male 
lineal  descendant  in  the  popular  and  obvious  sense  of  those 
words.     A  plain  unlettered  man,  tliey  add,  would  think 
this  the  natural  and  obvious  construction  of  the  words; 
and  tlie  question  is,  not  what  construction  a  lawyer  would 
give  tu  the  words,  but  what  a  plain  man,  such  as  the  tes- 
tator, would  understand  by  them. 

But  here  seems  to  me  to  lurk  the  capital  fidlacy  in  the 
Appellants'  argument.  In  what  language  is  this  will 
written  ?  Is  it  written  in  popular  and  colloquial  English) 
or  is  it  written  in  the  technical,  I  had  almost  said  the 
scientific,  language  of  the  law  ?  It  is  not  necessary  to  look. 
beyond  the  four  corners  of  the  instrument  to  see  that  it  ^ 
conceived  in  language  strictly  and  eminently  technica^i 
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that  it  is  penned  by  a  lawyer,  that  it  is  addressed  to  lawyers,         1869. 
and  intended  to  be  understood  by  lawyers  in  a  l^al  and    THSLLuawN 

technical  sense.  ^      ^* 

Rbndlbsham. 

It  may  be,  and  no  doubt  was  the  feet,  that  the  testator         

was  not  a  lawyer;  but,  if  so,  he  must  have  retained  a  Bylm,*^ 
lawyer,  and  in  that  case  the  true  question  is  not  so  much, 
what  did  the  testator  mean  ?  as,  what  did  the  penman  whom 
he  retained  to  express  his  intentions,  mean?  A  testator  who 
retains  a  conveyancing  counsel  to  draw  his  will,  disposing 
of  large  property,  with  various  and  complicated  provisions, 
hag  a  very  obscure,  cloudy,  and  imperfect  conception  of 
the  details  of  the  instrument ;  but  his  counsel  has  a  very 
dear  and  perfect  one ;  and  the  testator  is  bound  by  the 
intention  of  his  counsel,  to  be  collected  from  the  wilL 
Hi8  counsel  is,  as  it  were,  his  translator,  and  the  formal 
existing  translation  of  the  testator's  instructions  into  tech- 
nical language  is  the  only  will.  It  is  the  language  of  a 
lawyer  addressed  to  lawyers.  Its  technical  sense  is  its 
itrict  primary  acceptation. 

It  seems  to  me,  therefore,  that  the  question  is,  not  what 
an  unlettered  layman  meant,  or  what  an  unlettered  layman 
Would  understand  by  this  devise,  but  what  a  lawyer  meant 
and  what  a  lawyer  would  understand. 

Now,  could  any  lawyer,  looking  at  the  will,  deem  it 
probable  that  the  testator,  or  his  counsel,  in  founding  a 
&mily,  meant  (without  any  clear  indication  of  such  an  in- 
tention) to  disregard  the  ordinary  course  of  limitation  when 
indicating  the  first  taker,  though  he  religiously  adhered  to 
that  course  in  the  subsequent  limitations ;  and  not  only  so, 
but  that,  instead  of  the  ordinary  and  usual  course,  he 
dKNdd  substitute  a  novel,  gratuitous,  capricious,  and  un- 
reasonable one,  that  he  meant  that  the  estate  should  go, 
^t,  perhaps,  to  a  very  distant  descendant,  then  to  a  very 
^^  one,  and  then,  perhaps,  to  an  intermediate  one  ? 

G  G  3 
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1859.  No  doubty  if  the  language  of  the  deyise  clearly  indicates 

Thellussor    an  intention  so  capricious  and  unreasonable^  that  intention 

RnrDLssHAii.  ^^^^  prevail.     But  surely,  when  one  considers  that  this  is 

^       a  will  framed  by  a  lawyer,  and  addressed  to  lawyers,  the 

Bylbs.       intention  must  appear  very  plainly.     Now,  does  the  lan- 
guage indicate  such  an  intention  ? 

What  is  the  meaning  of  the  word  ^*  eldest''  in  the  phrase 
''  eldest  male  lineal  descendant "  ?  The  word  eldest  may 
have  different  meanings,  but  its  meaning  here  is  most  satis- 
fiictorily  ascertained,  if  it  can  be  collected  from  the  wil 
itself;  and  it  seems  to  me,  not  only  that  it  can  be  col 
lected,  but  that  it  is  clearly  shown  by  the  will  itself.  Th< 
word  "  eldest"  is  correlative  to  the  words,  "  second,  thi; 
and  fourth,"  and  the  words,  '^  second,  third,  and  fou 
are  the  correlatives  of  the  word  ^'eldest"  If  so,  then 
word  '^ eldest''  means  first,  and  the  phrase  'Mdestm 
lineal  descendant"  means  ''first  male  lineal  descendan 
Now,  if  the  words  had  been  ''first  male  lineal  descendant::.^" 
at  least  the  Appellant's  interpretation  regarding  the  p^^:r- 
sonal  age  of  the  individual  could  have  found  no  place. 

But,  besides  this,  in  the  strict  propriety  of  the  EnglS-  sh 
language,  the  word  "  eldest "  (though  its  etymology  be  fcJie 
same),  is  not  synoymous  with  the  word  "  oldest;"  for  ftJie 
word  "eldest"  does  not  necessarily  or  even  primac-^y 
import  eldest  in  personal  age.     According  to  Dr.  Johnm^^^ 
its  primary  meaning  is, "  oldest,  that  has  the  r^ht  of  pricacio- 
geniture,"  and  its  secondary  meaning  is,  "  the  person  tlfcat 
has  lived  most  years ;"  and  surely  this  primary  sense    of 
the  word  is  as  agreeable  to  the   context  as   any  otlier. 
Therefore  it  should  seem  that  the  word  "eldest,"  h^** 
taken  in  its  strict  and  primary  acceptation, means  "eldest" 
in  the  order  of  primogeniture,  not  eldest  in  personal  age* 

But  even  supposing  the  word  "  eldest  *'  to  be  synony- 
mous with  oldest,  it  is  by.ffo  means  clear  that  it  is  to  b^^ 
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taken  out  of  its  place,  and  read  with  the  word  ^Mescen-        1859ii 

drnt/*  as  if  it  immediately  preceded  that  substantive^  and    Thbllubbov 

qualified  it,  and  it  only.     On  the  contrary,  it  may  well  RaKD^JiaHAM. 
and  more  naturally  be  considered  as  part  of  a  compound         "— • . 
adjective,  composed  of  the  three  words  eldest,  male,  and       Btubb. 
lineaL    So  read,  it  qualifies  the  word  lineal,  as  well  as  the 
word  descendant,  denoting  no  less  the  oldest  line  than  the 
oldest  descendant  in  that  Une. 

It  has  been  objected,  that  if  the  penman  of  the  will  had 
meant  heir  male  of  the  body  he  would  have  said  so.  But 
the  formulae  using  this  term  which  have  been  presented  to 
your  Lordships  are  far  more  circumlocutory  and  less  com- 
pendious than  the  testator's  expression,  and  perhaps  at  the 
time  the  will  was  drawn  the  use  of  the  word  heir  was  not 
deemed  preferable  for  safety  and  perspicuity,  it  being 
the  testator's  intention  to  create  estates  by  purchase. 

The  parenthesis,  which  excludes  from  the  right  to  a 
conveyance  the  heirs  in  tail  male  of  the  donees  in  tail 
male  is  a  precaution  quite  consistent  with  this  construc- 
tion, for  vnthout  that  precaution  the  trustees  might  have 
been  called  on  to  execute  conveyances  granting  estates  by 
porchase  in  remainder  to  a  multitude  of  persons,  who, 
looking  to  the  possible  future  cases  of  forfeiture  by  the 
ancestor,  or  debts  of  the  ancestor,  and  fines  levied,  might 
dean  it  advantageous  to  have  an  estate  tail  in  remainder 
by  purchase  as  well  as  an  estate  tail  by  inheritance. 

The  clause  relating  to  the  right  of  presentation  seems  to 
me  to  fortify  this  construction.  Lord  JEldon  seems  to 
bave  thought  that  it  contemplated  a  supposed  disability 
fiom  in&ncy.  If  so,  then  the  testator  seems  to  speak  of 
an  in&nt  as  eldest  male  lineal  descendant,  though  in  the 
i^^ext  line  there  be  a  male  lineal  descendant  of  full  age; 
For  these  and  other  reasons  of  minor  importance  it 

*^9Q8  to  me,  even  if  the  case  were  not  affected  by  any 
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1869.        authority,  that  the  construction  for  which  the  Respon- 
Thbllusson    dents  contend  is  obviously  and  clearly  the  true  construc- 

Rbndlbshax.  ^^^' 

— .  But  the  authorities  to  which  your  Lordships'  atten- 

Btles.       ^io^  ^^  already  been  directed  seem  to  me  to  lead  to  the 

same  conclusion. 


Mr.  Baron 
Watson. 


Mr.  Baron  Watson : 

My  Lords,  in  answer  to  the  first  question  submitted  ta 
the  Judges,  I  am  of  opinion  that  the  devise  is  not  void  foi 
uncertainty,  but  capable  of  an  intelligible  construction 
The  construction  of  wills  and  of  all  written  documents  5 
by  law  vested  in  the  Judges,  who  are  bound  to  put 
construction  and  interpret  the  true  meaning  of  all  wor^ 
in  the  English  language  used  in  any  written  documes= 
Much  doubt  and  difficulty  often  occur  in  ascertaining  tZ] 
proper  meaning  of  words :  but  whatever  doubt  or  difficu*^ 
occurs,  the  Court  or  Judge  is  to  ascertain  and  detenni: 
the  sense  in  which  particular  words  or  phrases  are  a&^ 
It  is  not  because  there  is  much  obscurity  or  difference 
opinion  in  the  construction  of  a  will  that  therefore  ifc> 
void.  In  this  particular  case,  I  think  that  the  devise  i 
question  is  perfectly  intelligible.  Indeed,  I  consider' tXx 
the  objection  on  the  ground  of  uncertainty  is  determioei 
by  the  case  of  Thellusson  v.  Woodford  (y). 

In  answer  to  the  second  question  submitted  to  Ihe 
Judges,  I  am  of  opinion  that  the  son  of  the  ddest  of 
the  three  sons,  as  mentioned  in  the  question,  would  be 
entitled  to  one  of  the  lots.  The  scheme  and  object  of  tie 
will  are  unusual.  They  are  to  create  an  accumulation  of  a 
large  property,  and  then  to  divide  the  fund  into  three 
shares,  to  be  distributed  equally  between  the  three  sons  of 


{y)  4  Vcs.  227. 
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the  testator  at  the  termination  of  the  accumulation  upon        J^- 
the  death  of  the  last  life.    The  |)lan  was  eccentric ;  but   Thbllussok 
the  will,  framed  for  the  purpose  of  effectuating  it,  does  not  Rbmdlbsham. 
betray  any  eccentricity,  but  elaborately  works  out  that     My^gJ^,! 
object    The  clause  on  which  this  question  turns  abounds      Watson. 
with  legal  phraseology,  and  contains  all  the  legal  terms 
used  for  the  limitation  of  estates.    The  conveyance  is  to 
be  made  of  one  allotment  ^  to  the  eldest  male  lineal 
descendant  then  living  "  of  Peter  Thellusson.     Looking  at 
these  words,  it  is  difficult  to  think  that  the  testator  meant 
the  eldest  in  point  of  age.    The  words  "  eldest  descen- 
dant,'' or  '^  eldest  male  descendant,"  might,  if  the  rest  of 
flie  wiD  supported  it,  bear  such  a  construction.     But 
efect  must  be  given  to  the  word  ^'  lineal ;"  and,  taking  the 
words  ^  eldest  male  lineal  descendant,''  I  think  it  means 
the  descendant  who  takes  in  the  ordinary  line  of  descent. 
It  ifl  worthy  to  be  observed,  that  in  no  part  of  the  will  are 
tte  words  ^'  male  descendant "  or  ''  eldest  male  descen* 
dant'*  used  without  the  word  "  lineal." 

The  remainder  to  the  second,  third,  fourth,  '^  and  all  and 
ereiy  other  male  lineal  descendant  or  descendants  then 
liviDg,  successively  in  tail  male,"  is  most  important,  in  this 
new.  Hence  it  would  appear  that  the  testator  used  the 
word  "  eldest "  as  synonymous  with  the  word  "  first,"  and 
it  would  then  be  read  ^*  first  male  lineal  descendant,"  and 
irould  render  the  sense  intelligible. 

It  has  been  urged  that  these  words  might  be  read,  the 
second  in  point  of  age,  and  the  tliird  in  point  of  age.  But 
ihere  is  nothing  in  this  or  in  any  other  part  of  the  will  to 
Aow  that  the  words  of  number  were  used  in  any  other 
than  in  their  ordinary  sense,  and  as  they  are  commonly 
used  in  limitations  in  deeds  and  wills.  It  is  to  be  ob- 
served, that  the  testator  limited  estates  in  tail  male  in  his 
lineal  descendants,  and  in  the  devise  over  he  designates 
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Mr.  fiaron 
Watson. 


1859.         the  extinction  of  such  estates  as  ''  failure  of  male  lineal 

Thellubson    descendants.''    In  fact,  the  testator's  object  was,  that  there 

Bbndlbsham.  should  be,  as  near  as  could  be,  estates  tail  male  in  each  lot 

in  his  three  sons. 

My  Lords,  I  do  not  think  the  advowson  clause  throws  any 
light  on  the  case.  A  Ithough  the  precise  point  has  never  been 
directly  decided,  although  in  Thellusson  v.  Woo^ord{z) 
and  Oddie  y.  Woodford {a),^t  was  not  necessary  to  decide 
this,  the  main  question  on  the  will,  yet  we  have  the  opi- 
nions of  Mr.  Justice  Buller  and  Lord  JEldon  on  the  points 
now  in  question,  and  which  are  entitled  to  the  greatest 
possible  consideration. 

For  these  reasons,  and  for  the  reasons  and  opinions 
expressed  by  those  great  lawyers,  I  have  come  to  the  con* 
elusion  that  the  son  of  the  eldest  son  mentioned  in  the 
second  question  would  be  entitled  to  this  lot 


Mr.  Baron 

B&AMWELL. 


Mr.  Baron  JBramwell: 

My  Lords,  in  this  case,  as  in  others  of  a  similar  descrip 
tion,  the  question  is,  what  intention  has  the  testator 
expressed  by  the  words  he  has  used ;  in  effect,  what  is  the 
meaning  of  those  words,  that  is,  the  natural  and  primary 
meaning  ? 

Now,  I  do  not  agree  with  Sir  Richard  Bethell,  that  this 
will  is  to  be  construed  without  reference  to  l^al  learning, 
for  the  will  was  drawn  by  one  who  undoubtedly  had  a 
knowledge  of  the  craft  But  I  agree  that  the  case  ought 
to  be  considered  without  any  prepossession,  professional  or 
otherwise,  arising  out  of  the  ordinary  practice  of  pre- 
ferring the  person  who  would  be  heir  male  to  all  others. 
Indeed,  the  scheme  of  the  will  makes  any  other  dispod- 
tion  quite  as  probable.     I  take  that  to  have  been,  to  found 


(«)  4  Ves.  227. 
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three  families,  owners  of  large  property;   and  for  that         ^^®' 

purpose  to  postpone  the  period  of  enjoyment  as  fieur  as    Thkllu8bon 

possible,  the  testator  having  no  care  or  concern  for  any  Rbhdlbsham. 

individual  in  particular,  so  that  the  more  uncertain  he     ^  "r^ 

luTa  £sroiL 
made  the  person  who  was  to  take  the  more  likely  he  made    BaAxwsLk 

it  that  its  enjoyment  would  not  be  anticipated,  and  so  the 

larger  would  be  the  property  to  descend.     But  I  think 

this  argument  in  itself  of  the  smallest  value,  and  worthless, 

when  it  is  borne  in  mind  that  the  uncertainty  would  have 

been  still  greater  had  he  named  the  youngest  male  lineal 

■ 

descendant  as  taker.  And  a  consideration  of  at  least 
equal  force  points  the  other  way,  viz.,  one  or  more  of  his 
descendants  might  acquire  (as  is  the  case)  a  title.  If  the 
testator  thought  of  this,  he  probably  would  have  wished 
the  fortune  to  go  with  it.  But  perhaps  this  did  not  occur 
to  him ;  perhaps  he  did  not  wish  the  two  to  go  together. 
This  is  mere  speculation. 

The  words  themselves  then  must  be  construed.  They 
are^  *'  eldest  male  lineal  descendant^ '  The  person  or  thing 
named  is  a  descendant  The  other  words  are  used  to  in- 
dicate a  quality  or  qualities  which  he  must  possess.  Now 
^  male  lineal "  has  been  construed  to  mean  as  though  it 
were  one  word,  signifying  ''male  in  a  line  of  males.'' 
With  this  construction  I  entirely  agree ;  and  I  agree  that 
it  may  be  read  as  though  it  were  a  compound  word  "  male 
line."  It  remains  to  construe  the  word  "  eldest."  It  may 
seem  a  very  simple  mode,  but  I  cannot  help  considering 
the  case  thus: — ''eldest"  is  an  adjective;  it  describes  a 
quality ;  it  must  belong  to  some  substantive.  What  sub- 
stantive is  there  in  this  sentence?  One  only,  "descen- 
dant ;'*  with  that  then  it  ought  to  agree-  It  is  true,  that 
if  "  male  lineal  "  is  read  "  male  line,"  another  substantive 
is  introduced ;  but  it  is  used  adjectively  to  describe  a 
quality,  and  surely  it  is  not  a  reasonable  construction. 
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1859.        when  there  is  a  substantive  in  a  phrase  ready  for  an  adjec- 

Thbllusson    tive  to  agree  with^  to  hold  that  the  adjectiye,  instead  of 

Rend^ham.  *^g^eeing  with  it,  agrees  with  a  substantive,  produced  out 

of  another  adjective,   and  itself  used  adjectively.    The 

BaiMwsLL.  phrase  seems  to  me  like  this,  "  a  strong  iron  bridge ;"  that 
means  a  strong  bridge  made  of  iron,  not  a  bridge  made  of 
strong  iron  and  the  meaning  would  be  the  same  if  the 
phrase  were  a  "  strong  iron  made  bridge,"  the  words  "iron 
made"  being  connected  like  '* male  line,"  and  containing 
in  like  way  a  substantive*  I  have  been  asked,  suppose  a 
man  said  he  went  over  a  ^*  Scotch  iron  bridge,"  what 
would  he  mean  ?  I  answer  that  must  depend  on  circum- 
stances. If,  speaking  in  India,  he  said  he  had  done  it  on 
that  day,  he  must  mean  a  bridge  of  Scotch  iron ;  but  if 
the  conversation  had  been  about  the  iron  bridges  of  diffe- 
rent countries,  and  he  said  that  he  had  done  it  a  year  ago,  I 
should  understand  that  he  meant  a  bridge  in  Scotland.  It 
seems  to  me,  therefore,  that  the  natural  construction  of  the 
phrase  is  to  couple  "  eldest "  with  "  descendant,"  and  read 
it  as  though  it  were  '^  eldest  and  male  lineal  descendant'' 

Then  the  primary  meaning  of  " eldest"  is  oldest;  most 
old,  most  aged ;  nor  do  I  think  any  of  the  instances  given, 
show  that  the  word  is  used  in  any  other  sense ;  eldest  man 
or  descendant  is  the  one  who  has  existed  for  the  greatest 
number  of  years.  Eldest  male  line  is  that  male  line  which 
has  existed  the  greatest  number  of  years.  Eldest  parent 
may  mean  eldest  in  age,  or  eldest  qua  parent  But  though, 
therefore,  "eldest"  in  the  phrase  "eldest  male  line," if 
coupled  with  line,  may  well  be  said  to  be  used  in  its  pri- 
mary sense,  so  also  "  eldest"  must  be  so  construed  when 
coupled  with  "  descendant."  This,  therefore,  would  go  to 
show  that  the  phrase  meant  "  that  descendant  in  the  male 
line  who  is  oldest  in  age  or  years." 

I  understand  Lord  Eldon  thought  this  to  be  the  natural 
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meaning  of  the  phrase,  standing  by  itself.   Is  there  then  any-        1859. 
thing  in  the  context  inconsistent  with  this  ?     It  is  said  that   Thvllusson 
the  subsequent  mention  of  two,  three,  four,  and  other  male  Rbkdlesham 

lineal  descendants  shows  that  *'  eldest "  is  used  synony-        

mously  with  "  first,"  and  that  first  means  worthiest,  that  is,  Bramwbll. 
the  heir.  To  this  I  do  not  agree.  The  first  word  used  is 
"  eldest.'*  I  take  the  next  word  "  second "  to  mean 
second  eldest^  and  so  on.  It  is  said,  ^*  second  eldest ''  is 
not  grammar;  there  can  only  be  one  '^eldest."  I  do  not 
agree  in  that.  I  suppose  it  would  be  good  grammar  to 
say,  '*il,  B,  and  C  are  the  three  oldest  men  in  the  parish." 
If  not,  is  it  right  to  say  "  the  eldest  three  ?  "  No ;  for  that 
supposes  some  division  into  threes.  Must  we  then  have 
a  long  periphrasis  to  describe  the  idea.  Would  it  be  wrong 
to  say,  "  that  Wellington  and  Napoleon  were  the  greatest 
generals  of  this  century"?  But  the  objection,  if  well 
founded,  vanishes  by  reading  '^ second"  as  meaning 
''  second  in  age."  It  is  said  that  this  is  to  interpolate  a 
word  there,  viz.,  "  eldest "  or  "  age."  Even  if  so,  that  is 
as  legitimate  as  to  turn  ''eldest"  into  ''first;"  but  the 
objection  is  altogether  unfounded.  In  the  first  place,  the 
word  is  not  interpolated  by  this  construction  ;  that  is  to  say, 
it  is  not  said  the  word  ought  to  be  there ;  it  is  only  said  that 
"second"  is  equivalent  to  "second  eldest."  But  farther, 
the  Respondent's  construction  does  interpolate  a  word; 
he  reads  the  phrase  "  eldest  male  lineal  descendant"  as 
though  it  were  "  eldest  male  line  eldest  descendant,"  or 
rather,  "  first  male  line  eldest  descendant."  It  is  in  vain 
to  say  that  the  law  would  add  that  second  "  eldest"  for 
him.  Perhaps  so ;  and  had  the  testator  said  he  meant  his 
"descendant  in  the  eldest  male  line,"  probably  the  law 
would  have  intended  that  to  mean  "  the  eldest  descen- 
dant ;"  but  such  an  expression  is  not  a  natural  one.  The 
natural  expression,  if  the  testator   had  meant  what  the 
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1869.        Appellant  says  he  did,  supposing  he  had  used  something 
Thsllusbon    like  the  phrase  in  question,  would  have  been,  **  eldest  male 
Rbndlbsham.  ^^^^^  eldest  descendant/'     I  find  nothing,  therefore,  iacon- 
"— •         sistent  with  what  seems  to  me  the  obvious  and  natural  con- 
Bjumwxll.    Btruction.     So  I  should  have  thought  some  of  the  phrases 
suggested  by  the  Appellants'  counsel  more  natural  than  the 
one  in  question  to  express  the  intention  that  the  Respon- 
dents contend  for.     But,  on  the  other  hand,  I  cannot  see 
why,  if  the  testator  meant  what  the  Appellants  say  he  did, 
he  should  not  have  said  ''eldest  male  descendant  in  a  male 
Ime." 

Is  there,  then,  anything  else  in  the  will  to  explain  this 
phrase  ?     I  think  the  parenthesis  affords  a  clue.     No  doubt 
it  may  have  been  put  in  ex  tnajori  cauteld,  but  it  is  to  he 
taken  to  be  operative^  and  consequently  to  except  what 
otherwise  would  have  been  included.    Then,  but  for  the 
parenthesis,  "  eldest  male  lineal  descendant,**  "  second  and 
third''  might   have  included    grandfather,   Either,  son; 
while  an  uncle  would  have  been  fourth  and  his  son  fiflL 
Now,  it  is  not  conceivable  that  the  testator  considered  the 
son  of  an  eldest  son  to  be  ''  second  "  in  preference  to  his 
uncle,  older  than  himself.    How  could  such  a  son  make  a 
male  line  second  to  his  father's  ?    The  Respondents  read 
the  will  thus  : — ''  The  first  male  line  descendant  is  to  take; 
that  is,   the    eldest  descendant   of  the   first  male   line, 
then  the  second  male  line,  that  is,  the  eldest  descendant 
of  that  line ;  but  for  my  parenthesis  I  should  mean  by  this 
the  heir  male  of  my  eldest  son  as  the  first  taker,  and  his 
eldest  son  as  the  second,  because  that  is  the  natural  mean- 
ing of  second  male  line."   But  it  is  not  the  natural  meaning. 
The  testator,  therefore,  must  have  made  the  parenthetical 
exception  because  he  had  some  other  meanings  and  not 
that  which  the  Respondents  contend  for. 

Again,  if  eldest  male  lineal  descendant  is  to  be  read  first 
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male  lineal  first  descendant,  the  word  '^  first''  doing  double        1B59. 
duty,  so  second  should  be  read ''  second  male  lineal  second   Thbllusson 

descendant"  which  cannot  be.  RBNnllkaHAic. 

Again  the  advowson  clause  affords  a  clue  to  the  meaning         

of  these  words.    The  testator,  after  providing  for  the  eldest    Bbamwbll. 

male  Uneal  descendant  in  each  son  havmg  successively  the 

right  of  nomination,  says,  the  trustees  are  to  present,  if 

**  no  male  lineal  descendant "  of  any  of  the  sons  shall  be 

capable,  not  saying,  no  '^  eldest  male  lineal  descendant.''     It 

^vould  seem,  therefore,  that  he  thought  that  if  no  eldest 

male  was  capable,  then  no  male  would  be.     Now,  the  only 

reason,  right  or  wrong,  which  could  have  suggested  this 

to  him,  was  that  an  infant  could  not  present,  and  that  if 

the  eldest  male  lineal  descendants  were  infants,  all  the 

rest  must  be,  which  could  only  be  on  the  supposition  that 

eldest  meant  eldest  in  point  of  age. 

But  I  do  not  much  rely  on  this.     I  take  the  phrase  itself, 
and  endeavour  to  find  out  its  natural  meaning,  without  any 
prepossession,  professional  or  otherwise.     I  take  that  to  be 
the  right  course.     I  know  no  better  rule  to  be  acted  upon 
in  these  cases  than  that  stated  by  Lord  Cranworth  in  Qrey 
▼.  Pearson,  (b),  nor  a  stronger  illustration  of  its  applica- 
tion than  Trevor  v.  Trevor  (c)  where  words  used  by  a 
testator  had  their  natural  meaning  given  to  them,  though 
that  meaning  led  to  unusual  results,  one  which  a  priori^ 
would  not  be  expected.     It  seems  to  me  that  the  natural 
ind  ordinary  sense  of  the  words  here  used,  is  that  which 
1  attribute  to  them,  and  that  the  Respondents'  construc- 
&m  is  unnatural  and  forced,  and  without  any  sufficient 
reason  for  its  being  preferred.  I  cannot  do  better  on  this 
point  than  refer  your  Lordships  to  Lord  Eldon^s  argument, 

(h)  6  H«  L.  Gas.  78.  (c)  1  H.  L.  Gas.  239. 
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Thellusson 

Bbndlbsham. 

Mr.  Baron 
Bramwsll. 
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the  yery  elaboration  and  ingenuity  of  which  to  my  mind 
make  it  suspicious. 

I  have  not  referred  to  authorities.  No  question  of  law 
is  involved,  and  the  rule  of  construction  to  be  applied  is 
not  doubtfuL 

I  answer,  then,  your  Lordships'  second  question  first; 
viz.,  I  think  the  son  of  the  third  son  would  have  been 
entitled.  Of  coarse  I  answer  the  second,  that  I  think  the 
devise  is  capable  of  an  intelligible  construction,  and  not 

■ 

void  for  uncertainty.  Nor  can  I  say,  contingently,  that  if 
my  answer  to  the  second  question  is  not  adopted,  it  would 
be  so  void,  as  I  should  say  it  must  then  mean  what  the 
respondents  say  it  does.  I  should  only  think  it  void,  if  1 
had  determined  that  it  had  one  of  these  meanings  (as  I 
feel  sure  it  has),  but  had  no  reasonable  certainty  which 
meaning  it  had. 

My  Lords,  this  is  the  opinion  I  have  formed.  I  offer 
it  with  no  confidence  in  its  correctness.  Indeed,  I  think 
the  nature  of  the  case  precludes  a  positive  opinion.  No 
legal  principle  is  in  issue,  and  the  question  cannot  be  de- 
cided by  authority.  The  matter  to  be  determined  is, 
which  of  two  interpretations  is  to  be  given  to  words  that 
may  have,  though  they  are  not  the  fittest  to  express,  either 
meaning. 


Mr.  Justice 

WiLLBS.     ' 


Mr.  Justice  Willes : 

My  Lords,  upon  the  iirst  question  put  to  the  Judges,  I 
am  of  opinion  that  the  devise  is  capable  of  an  intelligible 
construction,  and  is  not  void  for  uncertainty.  What  that 
construction  is  will  appear  by  my  answer  to  the  second 
question. 

Upon  the  second  question,  I  am  of  opinion  that  the  son 
of  the  eldest  son  would  be  entitled. 


I 
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appears  to  me  that  the  expression,  *'the  eldest  male        ^^0- 

I  descendant  then  living/'  is  not  a  mere  description  of  Thklldssoit 

idiyidual  as  descendant  oldest  in  point  of  age  and  of  BiMKDiJUEJM. 

lale  sex.     Such  a  construction  would  exclude  alto-     ,  t: — . 

Mr*  Justico 
r  from  consideration  the  word  ''  lineal^'*  or  would  treat      Willbb. 

superfluous.     It  is  therefore  a  construction  to  be  re- 

I,  if  the  language  used  be  capable  of  being  otherwise 

rued,  so  as  to  give  effect  to  the  word  "  lineal :"  and 

inguage  is  capable  of  being  so  construed  by  reading 

a  description,  or  rather  definition,  of  the  individual 

18  to  take,  by  reference,  not  merely  to  his  personal 

des,  but  also  to  those  of  a  line  which  he  is  to  repre- 

viz.,  as  ''  eldest-male  descendant  of  the  eldest-male 

So  to  interpret  the  phrase  does  no  violence  to  the 

s  used,  and  it  is  necessary  so  to  interpret  it,  in  order 

one  of  those  words,  *^  lineal,"  should  work  somewhat, 

be  not  idle  and  frivolous,  contrary  to  the  maxim, 

ba  aliquid  operari  debent ;  verba  cum    ejffectu  sunt 

ienda.** 

can  hardly  be  a  matter  of  serious  doubt  that  the 

Is  do,  to  some  extent,  contain  a  definition  of  the  line 

h  the  individual  is  to  represent.     He  is  to  be  male  of 

e  of  males.    The  word  "  male  "  applies  to  the  indi- 

Ed  and  also  to  the  line.    This  is  an  effect  of  the  use  of 

word  "  lineal,"  expanding  the  operation  of  the  word 

Je,"  and  causing  it  to  apply  to  the  line  which  the  indi- 

al  is  to  represent  as  well  as  to  the  individual  himself, 

80  to  restrict  the  class  in  which  the  individual  is  to  be 

(ht  to  males  deriving  through  males. 

r,  then,   the  word  "  lineal "  has  the  operation  above 

rred  to  upon  the  preceding  word  '^  male  "  so  as  to  make 

i  word  describe  the  line  as  well  as  the  individual,  it 

&t  equally  have  that  operation  upon  the  word  '*  eldest " 

ich  precedes  "  male,"  and  so  make  "  eldest-male  "  de- 

^OL.  VII.  H  H 
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18M.       scribe  the  line  ad  well  as  the  individual.    ''  Male ''  may  he 

Thellusson    applied  to  an  individual  or  to  a  line;    so  equally  may 

Rbndlbssax.  **  eldest.**    No  peculiar  elective  aBSnity  exists  between  the 

words  "male"  and  "lineal,"  or  the  ideas  which  they  ex- 

WiLLtt.      press,  to  make, the  latter,  as  it  were,  select,  and  seize  upon 
the  former,  and  detach  it  from  the  other  portion  of  the  com- 
pound   adjective  "  eldest-male-lineal,"  and  so  convert  it 
alone  into  a  description  of  the  line  in  which  the  individual 
is  to  be  sought,  as  well  as  of  the  individual  himself,  leaviif 
the  other  descriptive  word,  "  eldest,"  to  designate  only  a 
personal  quality  of  the  individual,  apart  from  and  inde- 
pendent of  such  line.    Why,  then,  should  this  Umited 
effect  be  arbitrarily  imposed  upon  the  word  ^*  lineal "  hj 
an  artificial  construction,  when  the  result  would  be  to  reject 
that  which  oij^ht  rather  to  be  sought  after,  viz.,  a  definition, 
open  to  no  doubt,  of  the  very  individual  who  is  to  take,  by 
reference  to  a  known  and  usual  mode  of  selection,  and  on- 
necessarily  to  adopt  a  strange  mode  of  selection  by  acci- 
dent, open  to  doubt  and  litigation,  from  amongst  a  crowd. 
I  say  accident,  and  accident,   moreover,  not  tending  to 
effect  any  intention  of  the  testator,  because  there  is  no  limit 
of  aige  mentioned,  and  the  accumulation  during  a  minority 
might  even  advance  the  object  apparently  in  view. 

The  only  consistent  mode  of  construction,  therefore,  is  to 
give  the  word  "  lineal "  equal  effect  upon  each  part  of  the 
description,  "  eldest  male,"  and  to  hold  that  the  conjoint 
effect  of  the  words,  "  eldest-male-lineal  descendant,"  is  to 
express  and  designate  the  ''  eldest  male  descendant  of  the 
eldest  male  line," 

This  is  an  intelligible  construction.     It  avoids  the  ab- 
surdity and  the  uncertainty    of  the  other  constructioos 
which  may  be  suggested ;  and  it  is  sanctioned  by  the  great 
authority  of  Lord  Eldon,  who,  considering  the  case  from  a 
different  point  of  view,  gave  his  opinion  at  large  upon  tie 
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w 

onstraction  of  this  will,  in  a  judgment  which  is,  I  venture        1859. 
»  think,  as  conclusive,  and,  allowing  for  inaccuracies  of  Thsllvsson 
adition,  as  clearly  expressed  a  document  as  I  have  ever  Rbod^him. 
Bui  the  advantage  of  reading ;  Oddie  v.  Woodford  (d).  —  ^ 

I  therefore  conclude  in  favour  of  the  son  of  the  eldest    •  Willbb. 
on. 

Mr.  Justice  Crompton : 

My  Lords,  I  think  that  the  devise  in  question  is  capable    Mr.  Jostioe 
of  an  intelligible  construction,  and  is  not  void  for  uncer-    ^^^^"^^^* 
tsdnty,  and  that  in  the  event  suggested  in  the  second  ques- 
tion the  son  of  the  eldest  son,  though  younger  in  years, 
would  take  in    preference  to  the  sons  of  the  younger 
brothers. 

If  the  phrase  *'  eldest  male  lineal  descendant "  stood 
alone,  I  should  be  very  much  inclined  to  think  that  it 
meant  the  first  in  male  lineal  descent,  as  I  think  the  word 
^  ddest "  in  such  a  disposition,  and  with  reference  to  such 
&  subject  matter,  and  used  in  such  a  phrase,  points  to  the 
eldest  in  descent,  and  not  to  the  '*  oldest"  in  years ;  but 
when  considered  as  a  part  of  one  entire  set  of  limitations 
to  the  eldest  male  lineal  descendant,  with  remainder  to  the 
itcond,  thirdy  &c.  male  lineal  descendant  sticceasively  in  tail 
inale,  it  seems  to  me  clear  that  the  word  ''  eldest "  is  used 
in  the  sense  of  ^^first^^  and  as  correlative  to  the  words 
"second,^  *Uhird,"&c. 

Suppose  that  tlie  limitations  now  in  question  had  begun 
with  a  devise  to  the  second  male  Uneal  descendant,  with  re- 
nuiinder  to  the  thirdj  fourth^  &c.  successively,  there  could, 
I  think,  have  been  no  doubt  that  the  order  of  succession 
wag  meant  by  the  numerical  words  "  second,"  "  third,"  &c. 
And  it  seems  to  me  that  the  words  "  second,"  "  third/* 

{d)  3  Myl.  and  Cr.  584. 
H  fl  2 
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1869.        &C.  clearly  show  that  the  word  '*  eldest ''  is  used  in  a 

Th£ixu88ov  sense  which  it  may  well  bear^  as  the  first  in  succession, 

Brkd^shax.  *^^^'*1"^  ^  *hc  authorities  referred  to  at  your  Lordship's 

bar.    Either  it  must  be  so  construed,  or  else  the  word 

CBOMjpioir.  ''  eldest "  most  be  inserted  after  every  numeral,  and  it  must 
be  read  second  eldest,  third  eldest,  &c. ;  and  this  appears 
to  me  to  be  straining  the  words  much  more  than  would  be 
done  by  construing  the  word  eldest  in  a  sense  in  which  it  is 
often  used  in  such  matters,  as  meaning  first  in  the  order  of 
succession.  The  word  "  eldest  '*  being  correlatire  to  the  word 
"  second  "  must  either  be  construed  to  be  "  first,"  so  as  to 
have  the  same  numerical  meaning  as  the  words  **  second," 
"  third,"  &c.,  or  else  the  word  "  eldest "  must  be  inserted 
aft^r  every  numeral.  And  I  cannot  help  thinking  that  ii 
the  testator  had  in  his  contemplation  the  relative  age  of 
the  descendants,  inter  se,  the  words  "  second  oldest,**  &c. 
would  have  been  used. 

The  construction  I  adopt  seems  to  me  much  more  coor 
sistent  with  the  rest  of  the  will  and  with  common  sense 
than  the  other  construction,  and  also  more  consistent  viith 
the  previous  determination  of  your  Lordships' House;  and 
it  is  supported  by  the  very  strong  authority  of  most  eminent 
Judges,  who  have  considered  this  will  judicially,  and  whose 
opinions  in  matters  of  this  kind  are  entitled  to  the  greatest 
weight 

The  will,  however  justly  to  be  disapproved  of,  is  not  an 
inconsistent  will,  or  a  will  without  certain  defined  objects; 
which  are,  to  make  the  property  as  large  as  possible,  hj 
continuing  the  accumulation  as  long  as  the  rules  of  law 
would  permit,  and  afterwards  to  constitute  three  large 
family  estates  in  the  lines  of  the  testator's  three  sons.  And 
every  provision  in  the  will  is  consistent  with  the  intention 
of  the  estate  going  in  the  lines  of  the  three  sons  in  the  usual 
course  of  succession  to  landed  estates. 
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The  testator's  object  seems  to  me  clearly  to  have  been,        1859. 

to  give  an  estate  tail  to  the  person  who  would  have  taken    Thalltosov 

it  if  he  could  have  limited  the  estates  so  as  to  go  in  the  RxHDLvsHAir. 

tisual  coarse  of  strict  settlement,  but  as  this  would  have  pre-         TTu 

,  Mr,  Joatioo 

vented  the  provision  for  accumulation,  he  postponed  the  vest-  CaoiiFxov. 
ing  of  the  estate  tail  as  long  as  he  could ;  I  see,  however,  no 
reason  to  suppose  that  he  had  any  intention  that  the  estates 
should  not  go  in  the  regular  line  of  family  descent  The 
necessity  for  the  postponement  to  effect  the  purpose  of  accu- 
mulation seems  to  me  sufficiently  to  explain  the  object  of 
the  testator  in  this  respect ;  and,  judging  from  the  general 
object  of  the  will,  I  should  say  that  the  construction  that 
eldest  means  iirst  is  a  much  more  probable  one  than  that 
by  which  the  line  of  succession  is  altogether  disregarded, 
and  the  very  fiemtastical  notion  introduced  of  the  oldest  in 
point  of  years  among  aU  the  descendants  of  each  son  taking 
in  succession  according  to  the  number  of  their  years. 

It  seems  to  me  that,  both  in  common  sense  and  accord- 
ing to  your  Lordships'  former  decision,  and '  especially 
when  reference  is  had  to  the  succeeding  limitations  to  the 
BOOB  in  numerical  succession,  the  phrase  is  not  to  be  con- 
strued by  searching  for  the  descendant  who  is  oldest,  who 
18  a  male,  and  who  is  lineal;  that  is,  the  person  who 
answers  the  description  pointed  out  by  each  of  these 
epthets,  or  else  the  party  claiming  through  a  female  must 
have  been  entitled.  He  was  oldest,  he  was  a  male,  he 
was  lineal,  and  he  was  a  descendant.  This  House,  how- 
ever, most  properly  looked  at  the  meaning  of  the  phrase 
taken  together  as  applicable  to  the  subject  matter,  and 
held  that  the  expression  meant  in  the  male  line  of 
descent. 

In  such  a  phrase  '*  eldest"  seems  to  me  clearly  to  mean 
the  eldest  descendant  in  the  eldest  branch  or  line,  and  the 
phrase  does  not  seem  to  me  by  any  means  an  inapt  one 

H  H  3 
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1859.         to  express  that  the  testator  meant  the  eldest  in  that  sense. 

Thellusson    And  I  do  not  think  the  phrase  can  fairly  be  applied  to  a 

Rbnd^bsh        person  who  is  not  eldest  in  lineal  course  of  descent    If  it 

^        were  not  for  the  doubts  that  have  been  expressed  on  this 

C^mptonT  occasion,  I  should  have  thought  it  superfluous  care  to 
express  by  the  repetition  of  the  word  "  eldest"  that  he  was 
to  be  eldest  in  the  eldest  line. 

It  was  said,  indeed,  that  the  devise  might  have  been 
to  the  party  who  should  be  heir  male  at  the  period  of 
distribution.  But  there  seems  to  have  been  quite  suffi- 
cient cause  for  avoiding  that  mode  of  limitation,  by  reason 
of  the  doubts  that  had  existed  with  reference  to  that  ex- 
pression. And  the -other  modes  which  have  been  sug- 
gested at  the  bar  as  more  proper  conveyancing  modes  of 
effecting  the  purpose,  as  far  as  I  could  follow  hiin,  ce^ 
tainly  appeared  to  me  very  much  involved  in  words,  and 
of  great  complexity,  and  by  no  means  so  simple  or  natural 
a  way  of  expressing  what  seems  to  be  the  intention  as  the 
one  actually  used. 

When  your  Lordships'  House  has  decided  that  the 
phrase  in  question  relates  to  the  course  and  line  of  descent 
so  as  to  exclude  males  claiming  through  females,  though 
male,  though  lineal,  and  though  descendants,  and  when, 
on  the  first  occasion  when  Uiis  will  received  a  judicial 
consideration,  the  two  learned  Judges  and  the  L,ord  (Mn- 
cellar  evidently  construed  the  phrase  as  I  am  now  doing; 
and  when  that  most  eminent  person  in  matters  of  this 
kind.  Lord  Eldon,  in  coming  to  a  decision,  adopted  the 
same  construction,  and  acted  upon  it  as  the  main  ratio 
decidendi  of  the  very  question  before  him,  and  that  decision 
was  conflrmed  by  this  House,  I  own  that  I  think  the 
weight  of  authority  very  great  in  this  case. 

Lord  Eldon  appears  to  have  taken  great  pains  in  consi- 
during  the  question;  and  I  do  not  think  his  judgment  en- 
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titled  to  the  less  weight  from  the  expressions  which  he        1859. 
uses  as  to  the  case  being  one  of  di65culty.    There  is,  more-    Thblluwov 
over,  great  weight,  I  think,  in  the  obsenraticm  made  by  RjuDLiigHAii 

Mr.  Holt,  that   1/ord  Eldoii%  difficulty  arose  from  the         ^ 

period  of  distribution  being  delayed  until  the  death  of  Cromptok. 
certain  female  issue,  and  that  he  solves  the  doubt  he  had 
by  the  conclusion  he  arrived  at  with  reference,  to  the  con- 
struction of  the  phrase  now  under  your  Lordships'  consi- 
deration, and  as  to  which  he  appears  to  me  to  express  a 
clear  and  decided  opinion  on  the  very  point  now  before 
this  House. 

The  counsel  for  the  Appellants  relied  greatly  upon  the 
parenthesis  in  the  clause  in  question.  This  appears  to  me 
in  no  respect  to  support  their  argument,  but,  if  anything, 
to  be  in  favour  of  the  other  view.  It  says,  in  effect,  the 
conveyance  shall  be  made  in  tail  male  to  the  eldest  lineal 
descendant,  and  then  there  shall  be  remainders  to  the 
second,  third,  &c. ;  but  mind,  when  I  say  remainder  to  the 
second,  I  do  not  mean  you  to  limit  the  estate  in  remainder 
exempli  gratid  to  the  son  of  the  party  who  takes  the  first 
estate,  as  he  would  take  as  heir  in  tail  under  the  estate  tail 
which  I  wish  to  constitute. 

The  parenthesis  was,  perhaps,  in  strictness  of  words 
necessary,  supposing  the  construction  to  have  no  reference 
to  the  relative  ages,  for  the  son  might  be  the  second  male 
Uneal  descendant  after  his  father,  the  first ;  and,  therefore, 
the  testator  says,  the  remainders  are  not  to  be  made  to 
soch  descendants  as  would  take  the  estate  tail  by  descent  as 
heirs  in  tail ;  and  this  proviso  seems  to  me  rather  to  favour 
the  case  of  the  Respondents,  as  if,  according  to  their 
argument,  the  meaning  is,  the  first,  second,  &c.,  without 
relation  to  age,  it  was  very  probable  that  the  first  and 
other  takers  might  have  sons,  probably  younger  than 
many  of  their  uncles,  or  members  of  the  collateral  branches, 

H  H  4 
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1869.        who  would,  though  younger,  have  been  the  next  in  ihm 
THBLLU880N    line  of  male  lineal  succession. 

Rendlbsham.       '  cannot  see  that  the  advowson  clause,  so  much  reUed  cc: 
-—  .       by  the  Appellants,  throws  any  clear  light  on  the  que&tic^ 
Cbomfion.     before  your  Lordships.     In  that  clause  provision  is  nuu^ 
for  the  nomination  to  the  advowsons  before  the  time  f^ 
the  divisions  of  the  estates ;  and  as  it  could  not  be  asc^^ 
tained  to  which  of  the  three  families  the  advowson  wo^^ 
belong,  and  which  would  have  the  right  to  the  particc::^ 
presentation,  and  as  the  value  of  such  right  of  prese^^:: 
tion  would  not  properly  be  the  subject  of  accumulation,       / 
testator  gives  it  in  rotation  amongst  his  sons,  and  aites*  ^^ 
sons'  death  to  the  parties  who  should  be  his  male  liiig^ 
descendants,  one    representing    each   line,  although    the 
period  for  the  accumulation  ceasing  had  not  arrived.    It 
is  to  go  in  rotation  amongst  the  three  sons  whom  the 
testator  may  be  supposed  to  have  known  to  be  capable  of 
nominating;  but  if  they  are  dead,  then  it  is  to  go  in  rota- 
tion amongst  the  three  persons  who  then  fill  the  character 
and  relation  of  eldest  male  lineal  descendant;  and  if  one 
of  these  three  is  incapable,  he  loses  his  turn,  and  it  goes, 
not  to  the  next  in  order  in  that  line,  but  to  the  represen- 
tative of  the  second  or  next  line.     If  the  want  of  capacity 
is  to  be  understood  as  referring  to  infancy  only,  it  would 
seem  to  be  rather  in  favour  of  the  Respondents'  construc- 
tion, as  it  would  seem  to  suppose  that  the  person  being 
male  lineal  descendant  was  likely  to  be  an  infant 

But,  my  Lords,  I  confess  that  the  construction  at- 
tempted to  be  put  upon  this  will  appears  to  me  to  make 
its  provisions  so  fantastical  and  absurd  that  your  Lord- 
ships ought  not  to  adopt  it,  unless  forced  by  a  most  clear 
manifestation  of  the  testator's  intention  expressed  on  the 
face  of  the  will.  The  construction,  as  illustrated  at  the 
Bar,  by  supposing  that  all  the  descendants  are  to  be  put 
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to  a  large  room,  and  that  the  oldest  in  years  is  to  be         1869. 
eked  out,  and  the  second  oldest,  and  so  on,  seems  to  me    Thellusson 
warrant  the  remark  of  Lord  Eldon,  that  it  went  far  to  Reijdlebham. 

&ke  him  hold  up  his  hands,  and  say,  "  Could   it  be         ^ 

ifisible  he  meant  this  ?"  What  kind  of  a  settlement  Cbomtiok. 
to  be  made  ?  You  are  to  take  the  oldest,  say  an  uncle 
the  direct  male  lineal  descendant,  being  the  tenth  bro- 
er  of  the  father  of  the  real  lineal  descendant,  and  then 
lu  may  jump  back  to  a  cousin  or  son  of  the  fiflh  brother 
his  father ;  go  again  to  an  uncle,  the  second  brother  of 
e  father;  and  then  jump  again  to  a  remote  aged  cousin, 
'en  might  Lord  Eldon  remark  on  the  strangeness  to 
Dveyancers  of  such  a  settlement. 

We  are  told,  indeed,  that  our  minds  are  not  to  be  in 
e  conveyancing  groove,  and  it  is  thrown  out  that  the 
»  we  attend  to  the  opinions  of  persons  who  have  been 
the  habit  of  construing  wills  and  marriage  settlements 
e  more  likely  we  are  to  be  right,  and  we  are  warned  parti-  ^ 
darly  against  paying  any  respect  to  the  extraordinary  legal 
tainments  of  minds  like  Lord  Eldon's.  But,  my  Lords, 
utterly  protest  against  the  doctrine  that,  in  construing*  a 
in  of  this  or  any  other  description,  we  are  to  divest  our 
linds  of  all  conveyancing  knowledge,  and  more  especially 
r  the  knowledge  which  every  tolerably  informed  person 
as  of  the  mode  in  which  property  descends  in  this  country. 
lot  that  I  think  that  any  peculiar  legal  knowledge  is 
quired  for  the  construction  of  the  clause  in  question,  for 
believe  that  ordinary  persons  reading,  either  in  a  will  or 
leed,  or  a  novel,  that  an  estate  was  to  go  to  a  man's 
ildest  male  lineal  descendant,  and  so  on  in  succession  to 
^  second,  third,  and  fourth,  &c.,  would  understand  that 
t  was  to  go  according  to  the  lineal  course  of  succession, 
^  would  never  fancy  tlie  meaning  to  be  that  it  should 
go  to  the  oldest  man  among  the  descendants.    And  this 
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1869.        would,  I  think,  be  the  ordinary  primary  common  sense 
Thellusson    meaning  which  a  person  of  ordinary  understanding  and 
Rbndlrsham.  ioforn^^^ion  would  put  upon  the  phrase. 

^  My  Lords,  we  have  heard  a  great  deal  about  taking 

Cbomfioit.  words  in  their  plain  ordinary  sense,  and  I  quite  agree  to 
that  rule,  when  properly  understood  and  rightly  applied: 
but  that  rule  means  that  words  are  to  be  taken  in  their 
plain  ordinary  sense  with  reference  to  the  subject  matter 
in  the  instrument  to  be  construed.  Taking  hold  of  a  par- 
ticular word,  and  giving  it  the  meaning  which  it  most  often 
bears,  will  lead  into  great  mistakes,  if  we  do  not  remember 
that  the  rule  must  refer  to  the  meaning  it  bears  with  refer- 
ence to  the  subject  matter.  Construing  ''  eldest "  in  a  dis- 
position like  the  present,  in  the  sense  of  oldest  in  years 
inter  se,  appears  to  me  to  resemble  the  observation  of  the 
clown  in  the  old  play,  who,  in  answer  to  the  inquiry, 
"  Which  is  the  Queen's  high  constable  '*  ?  replies,  **  Why, 
the  tallest  man,  to  be  sure ; "  and  numerous  illustrations 
might  be  ^ven  of  the  use  of  epithets  generally  bearing  a 
particular  meaning,  which  in  reference  to  another  subject, 
have  always  what  may  be  called  in  one  sense  a  secondary 
or  derivative  meaning,  but  which,  when  applied  to  a  pa^ 
ticular  subject  matter,  can  only  be  understood  in  such 
secondary  or  derivative  sense. 

I  think  then  that,  with  reference  to  such  a  disposition 
as  the  present,  the  words  ''eldest  male  lineal  descendant'' 
would  be  understood  either  in  a  popular  or  I^al  sense,  as 
clearly  pointing  out  the  eldest  or  first  in  the  line  of  male 
descent ;  and  that  if  there  could  be  any  doubt,  the  way  in 
which  the  remainders  are  limited  to  the  second,  third, 
fourth,  &c.  in  succession,  in  numerical  order,  clearly  shows 
that  numerical  succession  is  intended,  and  demonstrates 
that,  by  the  "  eldest,"  is  meant  the  first,  as  used  in  relation 
to  the  second,  third,  fourth,  &a  immediately  following; 
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Mr.  Justice 
Cbomfton. 


and  I  think  that  the  argument  in  favour  of  this  construe-  1869. 
tion  is  not  weakened,  but,  if  at  all  afFected,  is  strengthened  Thbllusson 
by  the  parenthesis,  and  that  the  clause  as  to  advowsons  RKiDLEsHAif. 
does  not  weaken  the  argument  in  favour  of  the  Respond- 
ents' construction.  I  think  also  that,  looking  to  the  whole 
will,  the' construction  by  which  the  estate  goes,  as  it  would 
hare  done  if  the  estate  tail  had  commenced  earlier  in  the 
course  of  succession,  is  the  one  in  accordance  with  the 
general  scope  of  the  will.  And  I  think  that  the  construc- 
tion, according  to  which  all  the  parties  are  to  be  collected, 
and  the  remainders  limited,  according  to  the  relative 
age  of  the  descendants,  and  the  estate  is  to  jump  about 
firom  one  of  the  branches  to  another  in  the  way  proposed, 
is  so  fantastical,  uuheard  of,  and  inconsistent  with  the  clear 
intention  of  the  testator  to  make  three  family  estates  to 
descend  in  tail  male  to  tlie  descendants  of  each  of  his  three 
sons,  as  not  to  be  fit  to  be  adopted  by  your  Lordships 
without  the  clearest  possible  words,  incapable  of  any  other 
rational  construction* 

For  these  reasons  I  answer  your  Lordships'  questions 
I7  saying,  that  I  think  the  devise  in  question  capable  of 
an  intelligible  construction,  and  not  void  for  uncertainty ; 
ind,  secondly,  that,  in  the  event  supposed  in  the  second 
<)Qe8tion,  the  son  under  age  of  the  eldest  of  the  sons  of 
ftter  Imac  Thellusson  would  have  been  entitled  to  one  of 
the  lots. 


Mr.  Baron  Martin : 

Assuming  the  devise  upon  which  the  questions  proposed 
hy  your  Lordships  arise,  not  to  be  void  for  uncertainty,  the 
pomt  is,  whether  the  words  eldest  male  lineal  descendant, 
^▼ing  at  the  death  of  certain  persons  described  in  the  will, 
designate  the  male  lineal  descendant  then  eldest  in  blood, 
^heritable  by  descent,  or  the  male  lineal  descendant  then 


Mr.  Baron 
Martin. 
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1859.  eldest  in  age.  It  was  contended  on  behalf  of  the  Bespo^Kzid- 

Thbllusson  ents,  that  the  point  has  been  concluded  by  the  judgmen^fci:  of 

Mm 

BsNDLESHijf.  *^®  House  m  Oddie  v.  Woodford.     It  seems  to  me  qm^^ite 

— -  dear  that  it  was  not.    The  litigation  in  Oddie  v.  Woadf^^rd 

Mabxut.  was  upon  what  has  been  called  the  advowson  clause,    t One 


claimant  was  Henry  Hayle  Oddie,  the  grandson  and  c::>z2iir 
male  descendant  of  George,  the  testator's   second  ^kon, 
through  a  daughter,  who  therefore  combined  in  himse//* 
eldership^  both  in  blood  and  in  age.    The  other  claimant 
was  Charles,  the  eldest  son  of  the  testator's  third  son, 
Charles,  who  also  combined  in  himself  eldership  in  blood 
and  in  age.    It  is  therefore  impossible  that  it  could  the^ 
have  been  judicially  decided,  and  the  opinion  of  Lord  Eldo^^ 
was,  of  necessity,  extra-judicial. 

The  rule  of  law  as  to  the  construction  of  wills  wa^^ 
agreed  on  at  your  Lordships'  bar.    The  cases  of  Wilbrahar^^ 
V.  Scarishrick  (e),  Livesey  v.  Livesey  (f),  Towns  v.  Weni-^ 
worth  (y),  and  Grey  v.  Pearson  (h),  were  referred  to.   Th^^^ 
rule  approved  of  and  adopted  in  all  these  cases  is,  in  truth, 
the  second  proposition  laid  down  by  Sir  James  Wigram  ii 
his  Treatise;  viz.,  ''That  when  there  is  nothing  in  th( 
context  of  a  will  from  which  it  is  apparent  that  a  testator^^^ 
has  used  the  words  in  which  he  has  expressed  himself  in. 
any  other  sense  than  their  strict  and  primary  sense,  and. 
when  the  words  so  interpreted  are  sensible  with  reference 
to  extrinsic  circumstances,  it  is  an  inflexible  rule  of  con- 
struction that  the  words  in  the  will  shall  be  interpreted  ii 
their  strict  and  primary  sense,  and  in  no  other,  although 
they  may  be  capable  of  some  popular  or  secondary  inter- 
pretation."   No  direct  authority  has  been  found,  nor 
one  likely  to  be.     Lord  Eldon,  in  speaking  of  this  will, 

(«)  1 H.  L.  Caa.  167.  (ff)  11  Moo.  P.  C.  Cas.  52C 

(/)  2  H.  L.  Cas.  419.  (h)  6  H.  L.  Cas.  61. 
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"  Mr.  Thellusson  took  into  his  head  what  never  en-        1859. 
into  the  head  of  any  one  before.*'  Thbllusbon 

regards  the  will  itself,  it  seems  to  me  to  have  been  Rjitomham. 

red  with  great  care  by  a    person  well  acquainted         

the    subject,  and,    therefore,  of  the  character   to      Mabtik. 

the  above  rule  of  construction  ought  to  be  strictly 
d. 

\  expression,  ''eldest  male  lineal  descendant,"  has 
ien  found  in  any  will  which  had  been  the  subject  of 
d  construction  before  the  date  of  Mr.  Thellnsson^s 
nd  appears  to  have  been  deliberately  adopted.     The 

upon  which  the  construction  is  to  be  given  are  re- 
I  three  times,  and  the  expression,  "  eldest  male  lineal 
idant,"  is  used  in  every  place  where  it  is  at  all 
able. 

ere  it  first  occurs,  the  words  are  words  of  purchase, 
are  a  "  descriptio  personce ; "  the  description  of  an 
iual  who  is  to  take,  as  purchaser,  an  estate  in  tail 
\i  a  future  period  of  time.  The  first  question  is, 
J  their  strict  and  primary  sense  and  meaning.  The  de- 
on  is  composed  of  a  substantive  and  three  adjectives, 
leaning  of  the  substantive,  "  descendant,"  is  clear, 
ins,  as  regards  the  first  of  the  two  parts  into  which 
:)perty  is  now  to  be  divided  (and  the  question  is  the 
18  to  both),  all  who  proceed  from  the  body  of  Peter 
the  eldest  son,  and  includes  both  the  claimants.  If 
ity  were  required  for  this,  it  will  be  found  in  Cross^ 

Clare  (i).  The  three  adjectives,  "  eldest  male 
■*  have  been  dealt  with  in  the  argument  in  two  ways : 
jeparately;  and,  secondly,  conjointly.  The  words 
I  lineal "  have  already  received  a  judicial  construc- 
i  this  House,  viz.,  that  they  describe  a  male  through 

(f )  Ambler,  097  ;  3  Swanst.  320  w. 


474  CASES  IN  THE  HOUSE  OF  LORDS. 

1850.        a  line  of  males  ;  thus  far,  therefore  the  point  is  conclud« 

Tu£LLU880N    But  tlus  descriptlon  also  includes  both  claimants.     Ths 

Rendlbsham.  ^®  ^^^^  males  through  lines  of  males.    The  question 

under  consideration  therefore  depends  upon  the 

MABxnt.     of  ^^  word  "  eldest."     It  seems  clear  that  its  prini^ 
meaning  is  oldest  in  age ;  the  dictionaries  are  generally 
this  effect,  and  the  legal  authorities  are  the  same.    I  ^ 
JEldon  says,  in  Oddie  v.  Woodford,  primd  facie  it  deik^ 
age;  so  also  the  Termes  de  la  ley.    In  Lord  Cokeys  comcaci, 
tary  upon  the  245th  section  of  Littleton,  he  states  tha^  t 
"  enitia  pars,'  or  part  of  the  elder  in  coparceny,  belongs  ( 
the  eldest  in  age  at  the  death  of  the  ancestor;  and  if  tin 
eldest  daughter  dies  in  the  lifetime  of  the  parent,  leani^ 
a  child,  the  eldest  daughter  living  at  the  time  of  the  death 
shall  have  the  choice,  and  not  the  child  of  the  eldest 
daughter.     8o  also  in  the  case  of  Tanistry  (J),  where  the 
question  was,  as  to  a  custom  that  land  should  descend  ''to 
the  eldest"  and  "  most  worthy  man  of  the  blood  and  name 
of  him  who  died  seised";  it  is  said  that  eldest  means 
priority  in  point  of  time. 

It  therefore  seems  that  the  words  "  eldest  male  lineal 
descendant,"  in  their  strict  and  primary  sen:»e,  taken  ^• 
pliciter,  and  as  of  themselves,  mean  the  male  descendant 
in  a  line  of  males  who  was  eldest  in  age  at  the  appointed 
period  of  time.  But  it  was  argued  that  the  three  adjec- 
tives together  meant  as  a  "  descriptio  persontB "  the  indi- 
vidual  who  was  then  heir  of  the  body  of  Peter  Isaac  in 
tail  male.     None  of  the  words,  however,  is  a  technics 

• 

word.  The  word  "lineal"  has  no  peculiar  meaning  ^ 
the  law.  A  meaning  and  construction  has  been  already 
given  to  it  by  a  judgment  of  this  House.  No  case  was 
cited  where  any  such  construction  was  ever  given;  a^/ 

( j)  Sir  John  Davys's  Rep.  35. 
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n  my  opinion,  taken  in  their  strict  and  primary  sense,  the        18^9. 
iboTc  is  their  meaning ;  and  it  will  be  seen  hereafter  that    Thxllusson 
!^rd  Eldon  more  than  once  states  that  this  is  their  primary  Rbndumham 
neaning.  

It  was  argued,  that  if  an  estate  was  devised  to  A.  and  Martin. 
lis  eldest  male  lineal  descendant  it  would  give  A,  an 
estate  in  tail  male.  Assuming  this  to  be  the  legal  con- 
tniction  of  such  a  devise,  the  words  would  be  words  of 
imitation,  not  words  of  purchase ;  and  the  distinction  be- 
ween  words  more  strongly  pointing  to  eldership  in  blood 
lian  **  eldest  male  lineal  descendant,"  where  used  as  words 
>f  purchase  or  as  words  of  limitation,  is  pointed  out  in 
Lord  Coke*s  **  Commentary  upon  the  Second  Section  of 
littkton^' (k).  He  says,  if  there  were  two  brothers,  A. 
Euid  B.,  and  B.  had  two  sons,  C  and  2>.,  and  died,  and 
C.  died,  leaving  issue,  and ''  an  estate  for  life  were  made  to 
A.,  remainder  to  his  next  of  blood  in  fee,  D,  would  take 
the  remainder,  because  he  was  next  of  blood,  and  capable 
by  purchase,  though  he  be  not  legally  heir  by  descent** 

The  next  question  which  arises  upon  the  application  of 
the  above  rule  or  canon  of  construction  is,  whether  it 
appears  firom  the  context  that  the  testator  used  the  words 
b  other  than  their  strict  and  primary  sense.  The  clause 
of  the  will  consists  in  a  direction  "  that  the  property  shall 
be  conveyed  to  the  use  of  the  eldest  male  lineal  descen- 
dant then  living"  (that  is  to  say,  living  at  the  termination 
of  the  accumulation),  "  of  my  son  Peter  Isaac  in  tail  male, 
^th  remainder  to  the  second,  third,  fourth,  and  all  and 
•▼cry  other  male  lineal  descendant  or  descendants  then 
living  (who  shall  be  incapable  of  taking  as  heir  in  tail 
^e  of  any  of  the  persons  to  whom  a  prior  estate  was 
^eby  directed  to  be  limited)  of  my  said  son  Peter 

(k)  10  b. 
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1859.         Isaac  successively  in  tail  male."     Certain  of  these  words, 

Thellusson    upon  which  much  argument  and  reasoning  were  urged,  are 

Rend^ham   P™^^  ^^  ^  parenthesis.    Whether  they  were  so  written 

in  the  will  is  not  stated.    The  present  question  is,  whe- 

Majbovx.      ^^^  ^^  context  affords  aid  to  either  of  the  constmctions 
contended  for,  or  is  equally  consistent  with  both  ? 

The  Respondents  contend  that  the  words  and  context 
together  express  the  intention  that  at  the  appointed  time 
an  estate  in  tail  male,  by  purchase,  should  be  ^ven  to  the 
male  descendant  of  Peter  Isaac,  eldest  in  blood  inheritable 
.  by  descent,  which  limitation  was  to  include  all  the  descen- 
dants of  this  individual,  bom  or  unborn ;  that  the  second 
estate  tail  should  be  given  to  his  second  brother,  if  he  had 
one,  and  so  on  to  liis  other  brothers,  and  his  uncles  and 
male  cousins,  descendants  of  Peter  Isaac  by  seniority  in 
blood,  inheritable  descent  being  always  observed;  and 
that  it  was  immaterial  whether  the  first  taker  was  an  in- 
fant, and  the  next  a  man  of  full  age ;  and  the  alleged 
natural  favour  towards  the  elder  in  blood  was  urged  in 
support  of  this  view. 

On  the  other  hand,  it  was  contended  that  the  context 
showed  that  the  intention  was,  that  at  the  appointed  time 
all  the  male  descendants  of  Peter  Isaac  should  be  mar- 
shalled ;  that  the  eldest  in  age  should  be  ascertained,  and 
an  estate  in  tail  male  conveyed  to  him,  which  was  to 
include  all  his  descendants,  bom  and  unborn ;  that  the 
second  estate  in  tail  male  should  be  limited  to  the  next 
eldest  descendant,  excluding  the  issue  of  the  first^  taker, 
and  so  on ;  and  it  was  urged  that  this  was  probably  the 
intention  of  the  testator,  he  being  a  foreign  merchant  en- 
gaged in  trade,  and  not  likely  to  have,  and,  indeed,  show- 
ing by  his  will,  that  he  had  not,  any  prejudice  or  feeling  in 
favour  of  eldership  in  blood. 


J 
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Some  argament  was  adduced  upon  the  word  "  succes-        1869. 

^ely;"  but,  according  to  either  construction,  the  taking    Thelldsson 

mid  be  in  succession,  or  one  after  the  other.     The  word  ii^NDLEsnAM 

luccessively"   has  no  technical  meaning;    it  generally         

.     1  .  T-.  .  ,  Mr.  Baron 

ans  a  numencal  succession,     hvery  succession  may  be      Martin. 

scribed  as  numerical. 

It  was  assumed,  in  the  argument,  that  the  words  in  the 
renthesis  are  parenthetical,  and  it  may  be  so;  but, 
lether  they  are  or  not,  and,  notwithstanding  all  the 
isoning  which  has  been  addressed  to  them,  it  seems  to 
!  that  their  meaning  is  clear,  and  equally  consistent  with 
I  one  construction  or  the  other.  In  my  judgment  they 
an,  that  no  descendant  of  a  purchaser  shall  take  by 
"chase,  and  they  were  introduced  possibly  for  two  rea- 
ls; one,  that  it  would  be  absurd  to  give  an  estate  to  A. 
]  the  heirs  male  of  his  body,  and  then  an  estate  to  his 
est  son  B.  and  the  heirs  male  of  his  body ;  the  other, 
t  if  the  words  second  and  third,  &c.,  could  be  held  to 
lade  the  unborn  child  of  an  unborn  t^hild,  it  might  pos- 
ly  be  construed  to  create  a  perpetuity,  and  so  defeat  the 
ention  of  the  testator. 

rhe  remainder  of  the  context  is,  second,  third,  fourth,  and 
and  every  other  male  lineal  descendant  or  descendants 
a  living.  The  adjectives  "  second,"  "  third,"  "  fourth," 
,  are  descriptive  of  persons.  They  are  descriptive  of 
»)n8  in  the  same  way  as  eldest  is  descriptive  of  a  per- 
L  The  limitation  or  succession  does  not  start  from  the 
fBon  designated  the  "  second,"  but  from  the  person  de- 
bated the  "  eldest."  The  next  person  to  take  after  him 
the  second.  The  present  question  is.  Second  in  what  ? 
ie  answer  surely  is.  Second  in  that  in  which  the  eldest, 
eldest,  is  first ;  and  if  that  be  in  age,  the  second  i^ 
cond  in  age.  If  it  be  eldest  in  blood  inheritable  by 
*cent,  second  is  second  in  blood  inheritable  by  descent. 

VOL.  VII.  I  I 
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1859.  This  is  the  natural  and  usual  mode  and  form  of  expres- 
Thellusson  sion ;  and  to  have  repeated  the  word  eldest  after  second 
Rbkdlesham  ^"^  third,  and  so  on,  would  not  have  been  in  accordance 

with  the  ordinary  way  in  which  men  express  themselves, 

MABTiif.^    either  in  writing  or  in  speaking. 

I,  therefore,  think  the  context  affords  no  real  aid.  If 
the  words  ''eldest  male  lineal  descendant  then  living*' 
means  eldest  in  blood,  "  second"  means  second  eldest  in 
blood;  if  they  mean  eldest  in  age,  '*  second*'  means  "se- 
cond eldest  in  age ;"  and  in  my  judgment,  therefore,  the 
whole  question  depends  upon  and  is  concluded  by  the 
meaning  of  the  first  words ;  but  the  opinion  of  Lord 
Eldon  was  to  the  contrary,  and  it  is  entitled  to  the  greatest 
weight,  and  it  would  be  unbecoming  in  any  one  to  differ 
from  it,  except  for  what  to  his  own  mind  are  most  8atisia^ 
tory  reasons. 

I  have  read  the  judgment  several  times,  and  the  leading 
vice  (if  I  may  be  permitted  to  use  the  expression)  of  his 
opinion  up>on  the  present  question  is,  that  throughout  he 
seems  to  consider  it  impossible  that  the  testator  could  have 
had  the  intention  imputed  to  him  by  tlie  Appellants.  In 
page  622  of  the  judgment,  after  stating  what  he  deemed 
to  be  the  highest  improbability  possible,  he  put  the  inten- 
tion which  the  Appellants  contend  the  words  of  the  will 
express,  and  states  it  to  be  an  improbability  still  higher. 

He  says,  indeed,  that  it  was  a  state  of  limitation  which 
Mr.  Thellusson  might  by  possibiUty  contemplate,  but  that 
if  he  did,  he  was  the  first  man  in  the  world  who  ever  did. 
He  never  seems  to  me  to  have  fairly  taken  into  his  consi- 
deration the  two  constructions,  and  applied  his  mind  io 
the  consideration  of  the  true  question,  viz.,  whether  the 
words  of  the  will  expressed  the  one  or  the  other.  It  is 
sufficient  to  suggest  this  as  a  general  observation. 

I  do  not  mean  to  comment  at  length  upon  the  Judgment, 
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but  to  confine  myself  to  the  statement  of  Lord  EtdorCs        ^^^' 
opinion  up>on  the  present  question,  and  his  reasons  for  it.    Thellusson 
He  says,  in  page  615,  that  he  had  not  been  able  to  satisfy  RmiDusgHAic. 
himself  that  the  word  "  second  "  means  the  second  eldest         ~r~ 
male  in  the  ordinary  sense  of  the  word  eldest  male ;  but  so      Mabtin. 
&r  as  I  can  collect,  he  gives  no  reason  why  what  he  him- 
self calls  the  ordinary  sense  is  to  be  departed  from.     He 
then  says,  the  question  will  be,  whether,  to  give  consistency 
to  the  whole  of  the  description,  that  is,  not  merely  to  look 
at  the  general  description  of  the  first  person  who  is  to 
take,  but  at  all  the  descriptions  of  all  the  persons  who  are 
to  take,  the  word  eldest  is  not  to  be  taken  as  synonymous 
with  the  word  *'  first."     Now,  here  his  Lordship  plainly 
states,  that  the  general  description  of  the  first  person  who 
was  to  take,  viz.,  ''eldest  male  lineal  descendant  then  living," 
means  eldest  in  age.     He  then  proceeds  to  state  his  opi- 
nion, that  ''  eldest "  should  be  taken  as  synonymous  with 
^first."     Now,  in  this  I  submit  his  Lordship  departs  from 
the  true  rule  of  construction,  and  from  the  rule  as  laid 
down  by  himself  in  this  very  Judgment.     If  the  word 
ddest  means  primA  facie  AAesi  in  i^e,  the  synonyme  for 
it  is  not  **  first,"  but  "  first  in  asje ;"  and  he  substitutes  as 
tisynonyme  what  is  not  a  synonyme.     He  then  comments 
«pon  the  word  "  successively,"  upon  which  I  have  already 
remarked.     He  then  says,  *^  that  brings  it  back  again  to 
the  question,  What  is  meant  by  the  words  'eldest'  or 
'first'  male  lineal  descendant?"     Now  it  seems  to  me  to 
he  contrary  to  principle  and  to  legitimate  construction  to 
introduce  the  word  "  first "  in  this  way,  and  if  a  synonyme 
iB  to  be  introduced  at  all  it  ought  to  be  the  true  one,  viz., 
fnt  m  age.     He  then  proceeds  to  state,  that  substituting 
^  for  eldest,  first  male  lineal  descendant  means  first  in 
hlood«    For  the  reasons  given,  I  cannot  agree  with  him, 

I  I  2 
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1859.        andy  I  think y  there  is  nothing  in  tlic  content  to  aid  in  the 

THELLU880N    disputed  construction. 

Rend^ham       There  also  seems  to  me  to  be  nothing  in  the  general 

Bcope  and  object  of  the  will  to  aid  it;  but  I  certainly  think 

Mabtin.  *^^  testator  did  not  contemplate,  as  was  suggested  by  the 
learned  counsel  for  the  Respondents,  that  any  of  the 
intermediate  descendants  should  b^  promoted  to  the  peer- 
age. His  expressed  wish  is,  that  his  sons  should  continue 
to  carry  on  business ;  and  there  are  several  other  expres- 
sions in  the  will  which  clearly  show  that  he  had  no  desire 
that  they  should  be  promoted  to  a  rank  in  life  above  that 
of  his  own. 

There  was  much  discussion  at  your  Lordships'  bar  as  to 
what  form  of  words  or  expression  would  probably  have 
been  used  by  a  conveyancer  to  express  and  carry  out  the 
two  different  intentions  imputed  to  the  testator.  I  thiok 
this  is  a  matter  entitled  to  some  weight.  Suppose  the  tes- 
tator to  have  given  instructions  to  the  conveyancer  that  he 
desired  that  there  should  be  conveyed  to  the  individual 
who  was  heir  in  tail  male  of  the  body  of  Peter  Isaac  at 
die  end  of  the  accumulation,  an  estate  to  him  and  the  heirs 
male  of  the  body  of  Peler  Isaac  (which  is  the  intention 
and  object  for  which  the  Respondents  qontend),  Manii- 
viUe*&  case  (/),  would  at  once  have  suggested  to  any  lawyer 
the  mode  of  effecting  and  carrying  it  out  Mr.  Fearnes 
book  was  then,  as  now,  in  the  highest  estimation,  and  in 
general  use.  At  page  80  (m),  he  discusses  and  explains 
this  case,  and  the  limitation  in  it,  and  points  out  how  it 
did  effect  this  very  supposed  object  and  intention.  It  is 
also  difficult  to  conceive  why,  if  this  was  his  intention,  any 
remainder  should  have  been  directed  at  alL  An  estate  to 
the  heir  male  of  the  body  of  Peter  Isca",  habendum  to  him 

(0  Coke  Lilt.  2G  b,  (m)  Ninth  edit. 
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and  the  heirs  male  of  the  body  of  Peter  Isaac,  would        ISB9. 
create  an  estate  which  would  go   in  precisely  the  same    Thellussoit 
course  of  succession,  be  barrable  by  the  same  means,  go  j^qidlbshaiu 
to  the  same  individuals,  and  have  the  same  extent  and         — 
duration  of  continuance  as  all  the  estates,  including  the      y[^B,riM. 
remainders  comprised  in  the  direction  in  the  will.    The 
answer  made  to  this  at  the  bar  was,  that  it  was  then  doubt- 
ful whether  the  person  to  take  by  purchase  as  heir  male 
of  the  body  of  Peter  Isaac  must  not  also  be  heir  general ; 
and  Mr.  Hargreave's  note  to  Coke   Litt  (n)  was  cited. 
This  diflSculty  would  have  been  obviated  by  a  very  few 
words,  viz.,  that  by  heir  male  was  meant  the  individual 
who  would  then  take  an  inheritance  by  descent* 

But,  on  the  other  hand,  suppose  the  testator  to  have 
instructed  his  conveyancer  that  what  he  desired  was,  that 
his  property  should  accumulate  for  the  longest  possible 
period ;  that  he  meant  to  ignore,  as  it  were,  all  his  inter- 
mediate descendants ;  that  the  individuals   who   were  to  ^  . 
enjoy  the  property  would  be  unknown  to  him ;  that  he  was 
indifferent  who  should  enjoy  it,  provided  they  were  de- 
scendants in  the  male  line;  that  he  disregarded  their  rela- 
tionship to  each  other,  and  desired  to  act  as  father  to  all 
the  then  living  male  descendants  of  his  three  sons  respec- 
tively, and  do,  as  people  generally  do,  give  the  first  estate 
to  the  eldest ;  and  therefore  he  desired  that  at  the  end  of 
the  accumulation  an  estate  in  tail  male  should  be  conveyed 
to  the  then  eldest  living  male  descendant  of  Peter  Isaac, 
and  the  same  as  to  his  two  other  sons,  with  remainder  to 
the  next  eldest,  and   so   on ;  1  would  ask  what  general 
words,  using  them  in  their  primary,  natural,  and  ordinary 
sense,  could  more   appropriately  express  this  intention? 
And  this  may  possibly  explain  tlie  parenthesis,  if  any  ex* 

(n)  24  b. 
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1859.  planation  of  it  be  sought  for.  According  to  the  argument 
Thbllussor  on  behalf  of  the  Respondents,  the  parenthesis  is  idle  and 
Rehd^hjjc    unnecessary,  and  merely  expresses   what  was  expressed 

before ;  but  in  the  latter  supposition  the  conveyancer  might 

mIrhn.  '^^^  h2Lve  said  to  Mr.  Thellusson^  "  Do  you  mean  that  after 
having  limited  an  estate  to  the  eldest  male  descendant  in 
tail  male,  if  his  son  should  be  older  than  the  next  coUa- 
teral,  that  an  estate  in  tail  male  is  to  be  limited  to  him  ?" 
Mr.  Thellusson  would  have  naturally  said,  **  No ;  that  it 
would  be  absurd  to  do  so/'  and  then  the  parenthesis  would 
be  essential  to  express  his  intention. 

There  is  a  passage  in  the  Judgment  of  Mr.  Justice 
Buller  (o),  worthy  of  attention  upon  this  point.  His  Lord- 
ship says,  ''  the  person  who  settled  this  will  did  not  know 
how  to  limit  to  an  heir  male  by  way  of  purchase."  It  never 
seems  to  have  occurred  to  his  Lordship  that  the  testator 
might  have  directed,  and  the  conveyancer  intended,  that 
the  estate  should  not  be  so  limited.  In  truth  his  Lordship 
begs  the  whole  question.  He  conceives  in  his  own  mind 
what  the  testator  meant,  and  then  complains  that  the  con- 
veyancer has  not  expressed  it  I  apprehend  the  true  legal 
mode  of  construing  a  will,  or  any  other  written  document, 
is  to  ascertain  from  its  words  what  it  means,  and  gi?e 
effect  to  the  language  used,  unless  to  do  so  be  contrary  to 
law. 

An  argument  was  also  urged  upon  the  advowson 
clause.  The  testator  directed  that  the  trustees,  upon  a 
vacancy  in  a  living,  should  present  a  person  who  should  be 
nominated  to  them  by  one  of  his  sons  in  rotation,  the 
eldest  having  the  first  nommation,  and  the  like  nomina- 
tion to  be  made  by  the  eldest  male  Uneal  descendant  of  his 
three  sons  respectively,  in  the  order  and  rotation  aforesaid,  if 

<o)  4  Ve8.326. 
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he  be  capable  by  law  of  making  such  nomination^  when  the        18^9. 
church  became  vacanty  or  in  due  time  afterwards ;  other-    TiiBLLinfloif 

mm 

wise  the  eldest  male  lineal  descendant  of  the  next  brother  Rshdi^^j^, 
to  present ;  and  if  it  should  happen  that  when  such 


liYinp;  became  void^  or  in  due  time  after,  no  male  lineal      Martiii. 
descendant  of  any  of  the  sons  should  be  capable  of  pre- 
sentingy  then  he  directed  that  his  trustees  should  present 

This  argument  is  founded  upon  the  presumption  that  the 
incapacity  contemplated  by  the  testator  was  one  supposed 
to  arise  from  iniancyt  Lord  Eldon  thought  it  pretty  clear 
that  the  testator  had  the  notion  that  infancy  incapaci- 
tated (jj) ;  and  observing  that  the  incapacity  is  confined  to 
the  descendants,  excluding  the  sons,  it  seems  to  me  that 
there  is  little  doubt  but  that  Lord  Eldon^^  view  is  correct 
The  expression  ^'eldest  male  lineal  descendant"  is  here 
made  use  of  to  describe  an  individual  (other  than  his  three 
sons)  Uving  during  the  period  of  the  accumulation,  and 
the  provision  is  made  in  the  contemplation  of  that  indi- 
vidual being  an  infant ;  now,  if  the  testator  meant  by  the 
expression  ''eldest  male  lineal  descendant"  what  the 
Respondents  impute  to  him,  he  would  naturally,  in  the 
event  of  the  individual  so  designated  being  an  infant,  have 
directed  the  presentation  to  go  to  the  next  eldest  in  blood 
of  the  same  stock,  and  not  to  the  descendant  of  the  next 
brother.  But  if  the  testator  meant  by  that  expression  what 
the  Appellants  impute  to  him,  if  the  eldest  individual  of 
one  stock  was  an  infant,  all  the  other  descendants  of  the 
same  stock  would  necessarily  be  infants  also,  and  then  the 
eldest  male  lineal  descendant  of  the  next  brother  would  be 

the  proper  and  natural  person  to  have  the  presentation. 

But  it  seems  to  me  that  the  latter  part  of  the  clause  puts 

(p)  3  Myl.  &  Cr.  GOG. 
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1859.  this  point  in  a  stronger  light  The  trustees  are  to  present, 
Thellusbon  if  there  be  no  male  lineal  descendant  of  any  of  the  sons 
Rbndlesham    c^P^^l®  ^f  presenting.     This  includes  all  th^  male  descen- 

dants  of  all  the  sons,  and  contemplates  them  all  being  in« 

Martin.  capacitated  by  infancy,  and  seems  very  strongly  to  prove 
that  by  the  expression  eldest  '^  male  lineal  descendants'* 
the  testator  meant  to  designate  the  eldest  in  age. 

The  result  is,  that  in  my  opinion  the  question  depends 
upon  the  meaning  of  the  word  "  eldest".     I  think  there 
is  nothing  in  the  context  which  aids  the  disputed  construc- 
tion.   The  context  is  equally  sensible  and  consistent  with 
either.     If  "  eldest"  means  eldest  in  age,  "second"  means 
second  eldest  in  age ;  if  "  eldest"  means  eldest  inheritable 
by  descent,  "  second"  means  second  inheritable  by  descent 
The  word   "descendant'*  is   plain;  "lineal  descendant** 
equally  plain.     It  is  an  expression  in  common  use.    A.  B* 
is  "  a  lineal  descendant,"  or  "  the  lineal  descendant**  of 
some  eminent  man.     It  is  an  emphatic  expression,  denoting 
direct  descent     The  strict  sense  and  the  popular  sense 
concur.    The  remaining  word  is  "  eldest."    The  Appellants 
satisfy  it  in  its  strict  and  primary  sense,  and  such  meaning 
is  sensible  with  reference  to  extrinsic  circumstances.    The 
word  may  be  capable  of  a  popular  or  secondary  inte^ 
j)retation ;  but  I  can  find  nothing  in  the  will  to  justify » 
departure  from  the  stiict  and  primary  one,  and  it  is  for  the 
Respondents  to  establish  it.     According  to  Lord  C(M 
there  are  two  kinds  of  eldership  in  blood,  viz.,  next  of 
blood  inheritable  by  descent,  and  next  of  blood  capable 
by  purchase.     The  Appellants  are  the  next  in  blood  in 
the  latter  sense,  and  I  think  the  Kespondents  fail  to  esta- 
blish that  the  testator  expressed  in  the  words  used  by  him 
his  intention  that  the  first  purchaser  should  be  the  male 
lineal  descendant  of  PeUr  Isaac  living  at  the  end  of  the 
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eriod  of  accumulation^  who  was  then  eldest  in  blood  in* 
eritable  by  descent^  and  this  they  must  do  to  entitle  them 
I  your  Lordships'  judgment 
I  have  much  considered  the  arguments  on  behalf  of  the 
Respondents.  However  it  may  be  disguised,  they  all  in- 
}lve  either  an  alteration  in  the  will,  as  was  made  by 
ord  EldoTij  or  an  addition  to  them,  using  the  word  eldest 
rice,  or  adding  "  of  the  eldest  line"  to  the  words  "  eldest 
lale  Uneal  descendant.''  To  do  either  is  contrary  to  the 
lie  of  legitimate  construction. 

It  may  be  that  the  meaning  I  give  these  words  leads  to 
Q  unexpected  result ;  but  the  litigant  parties  have  the 
ight  to  the  application  of  the  legal  rule  of  construction, 
od  the  result  is  certainly  not  more  contrary  to  the  popular 
lotion  than  the  construction  given  by  this  House  to  the 
rill,  in  Trevor  v.  Trevor. 

My  answer  to  your  Lordships'  first  question  is,  that  the 
lerise  is  not  void  for  uncertainty  ;  as  to  your  second,  that 
he  son  of  the  third  son  would  have  been  entitled  to 
me  of  the  lots,  under  the  circumstances  stated  in  the 
(uestion. 

I  have  to  apologise  for  the  great  length  of  my  opinion ; 
bttt  knowing  that  some  of  my  learned  brothers  with  whom 
I  have  long  been  in  the  habit  of  considering  legal  ques- 
tions differ  from  me,  I  was  anxious  that  the  grounds  of 
my  opinion  should  be  fully  stated,  in  order  that  the  error, 
if  any  there  be,  may  be  clearly  observed. 


1869. 


Thkllussoh 

9, 

Bknolbshim* 

Mr.  Baron 
Mabtuc. 


Mr.  Justice  Williams ; 

In  answer  to  your  Lordships'  questions,  1  have  to  express 
my  opinion  as  to  the  first,  that  the  devise  is  not  void  for 
micertainty,  but  is  capable  of  an  intelligible  construction ; 
as  to  the  second,  that  the  bou  of  the  eldest  of  the 


Mr.  Justice 

WlLLIAVf. 
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1869.        three  sons  would  have  been  entitled  if  the  devise  had  been 
Thellubson    of  legal  estates. 
RsNDLssHAM.       ^^  constFuing  the  expression  "  eldest  male  lineal  descen- 

•        dant/'  I  am  of  opinion  that  the  word  "  eldest"  does  not 

JMlF*  V 118006  t  t  »  *  n  1*1 

WiLLZAMB.  niean  eldest  m  pomt  of  age  at  the  time  the  conveyance  u 
to  be  made ;  but  that  it  means  first  in  ordinary  succession 
in  the  male  line. 

I  think  there  is  no  weight  in  the  argument  that  the  natu- 
ral and  ordinary  meaning  of  the  word  **  eldest"  is  eldest 
in  point  of  age^  and  that  it  is  unjustifiable  to  substitote 
such  a  meaning  as  a  conveyancer  or  other  lawyer  whose 
mind  is  habituated  to  established  rules  of  descent  and 
conventional  limitations  of  real  property  would  be  led  to 
adopt.  The  will  is  confessedly  not  the  natural  language 
of  the  testator  himself,  but  the  professional  language  of  the 
conveyancer  who  was  employed  to  draw  it.  Surely  it  is 
difficult  to  maintain  that  in  construing  such  a  will  the  same 
sense  ought  to  be  imputed  to  its  language  as  if  the  subject 
of  construction  were  a  document  of  an  ordinary  kind, 
framed  in  natural  language,  and  treating  of  untechnical 
matters. 

Looking  at  the  will  as  a  whole,  it  seems  to  me  plain, 
that  but  for  the  testator's  desire  that  the  property  should 
accumulate,  his  wish  would  have  been  that  his  three  sons 
should  share  it  as  tenants  in  tail  male  respectively,  and  that 
the  purpose  of  the  will  was  to  limit  the  estates  on  that 
principle,  as  far  as  was  practicable,  after  the  accumulation 
had  taken  place.  He  meant,  in  short,  that  his  estates  should 
be  enjoyed  in  tail  male  respectively,  but  to  defer  the  period 
of  enjoyment ;  and  in  carrying  such  an  intention  into  effect, 
he  did  not  mean  that  the  ordinary  succession  in  the  male 
line  should  be  disturbed.  His  intention  that  it  should  pre* 
vail  is,  in  my  judgment,  sufficiently  evidenced  by  the  liDl^ 
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Mr.  Justice 
Williams. 


tation  to  the  eldest,  with  remainder  to  the  second,  third,        1859. 
fourth,  **  and  all  and  every  other  of  the  male  lineal  descen*    Thellusson 
dants  then  living  of  his  sons  successively  in  tail  male."  RgifDLMHiM. 
In  other  words,  I  fully  agree  with  the  opinion  already 
frequently  expressed  by  others,  that  the  word  "  eldest " 
being  employed  relatively,  and  opposed  to  the  subsequent 
limitations  to  the  second,  third,  fourth,  &c.,  is  used  as 
synonymous  with  the  word  "  first,"  and  that  as  the  re- 
mainder over   to  the  second,  third,  fourth,  &c.,  is  not 
expressed  to  be  according  to  seniority  or  priority  of  birth, 
or  the  like ;  the  proper  inference  is,  that  the  testator  meant 
to  use  the  word  '^ eldest"  as  meaning  eldest  in  point  of 
succession;    more  especially  as  to  construe  it  to  mean 
eldest  in  point  of  age  might  lead  to  a  series  of  limitations 
of  the  most  strange  and  improbable  kind. 

I  do  not  propose  to  state  more  fully  the  reasons  on 
which  my  opinion  is  founded,  nor  to  deal  with  the  parti- 
cular arguments  which  have  been  adduced  by  counsel  at 
your  Lordships'  bar ;  because,  having  been  very  recently 
apprised  of  your  Jjordships'  wish  that  the  opinions  of  the 
judges  should  be  given  on  this  day,  I  have  not  been  able 
to  perform  that  task  in  a  way  which  I  think  would  do  jus- 
tice to  myself,  or  render  any  assistance  to  your  Lordships. 


Mr.  Justice  Wightman : 

Mt  Lords,  the  answer  which  I  propose  to  give  to  the 
first  question  put  by  your  Lordships  is,  that  the  devise  by 
the  testator,  as  stated  in  that  question,  is  capable  of  an 
intelligible  construction,  and  that  it  is  not  void  for  uncer- 
tainty. And  to  the  second  question,  that  in  the  case  sup- 
posed, the  son  of  the  eldest  son  of  Peter  Isaac,  though 
wider  age,  would  have  been  entitled  to  one  of  the  lots,  in 
preference  to  the  sons  of  the  second  and  third  sons  bf 
Peier  Isaac,  though  of  full  age. 


Mr.  Justice 

WlOHTMAN* 
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1850.  As  the  reasons  for  my  answers  to  both  the  qaestions  are 

Thkllussoh    in  effect  the  same,   I   shall   proceed  to  consider  them 

»BND^iM.  together. 

^  The  questions  turn  upon  the  meaning  to  be  attributed  to 

WioHTMAK.    the  words  ^*  eldest  male  Uneal  descendant  of  Peter  I$aac 
Thellusson/'  as  used  in  the  will. 

It  has  been  decided,  and  is  agreed,  that  by  the  words 
^*  male  lineal  descendant"  is  meant  a  male  descendant 
through  a  line  of  males  to  the  exclusion  of  a  male  descen- 
dant through  females,  and  that  whoever  is  to  take  is  to 
take  as  a  purchaser  in  tail  male.  So  far  the  parties 
are  agreed,  but  they  differ  as  to  the  meaning  to  be  attri- 
buted to  the  word  "  eldest,"  as  used  in  the  will,  in  con- 
nexion with  the  words  ''male  lineal  descendant."  For  the 
Appellant  it  is  contended,  that  it  is  used  in  the  will  in 
what  is  called  its  ordinary  and  primary  meaning  of  com- 
parative age,  and  not,  as  contended  for  by  the  Respondent, 
in  the  sense  of  priority  of  descent  over  other  male  lineal 
descendants,  or  eldest  according  to  tlie  law  of  primo- 
geniture. 

Many  references  were  made  in  the  course  of  the  argu- 
ment to  Dictionaries  and  other  books  of  authority,  to  show 
that  the  word  "  eldest"  might  be  and  had  been  used  in 
both  senses,  according  to  the  subject  in  respect  to  which  it 
was  introduced ;  and  the  question,  therefore,  is,  in  which 
sense  was  it  used  in  this  will. 

There  is  no  doubt  but  that  the  words  used  in  a  will  are  to 
be  understood  as  used  in  their  ordinary  sense  and  meanings 
unless  their  use  in  such  sense  would  not  be  consistent  with 
the  context  of  the  will,  or  would  lead  to  some  illegahty 
or  absurdity,  and  they  are  capable  of  some  other  meaning 
which  would  be  more  consistent  with  the  context,  and  dear 
of  all  illegality  or  absurdity,  in  which  case  they  are  to  be 
understood  as  used  in  such  other  sense  and  meaning. 
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In  the  present  case  it  was  said  for  the  Appellants,  that  the         1869. 

lole  will  was  of  so  extraordinary  and  whimsical  a  cha-  Thellusson 

2ter,  that  it  might  well  be  that  the  testator  did  mean  and  r^ndlesham. 

«nd  that  when  the  period  of  accumulation  ceased  all  the  ,,  -— " . 

,  -   ,  .  r^  r  1         1 J  i_  ^^*  Justice 

ue  lineal  descendants  of  his  son,  l-'eter  JsaaCy  should  be  Wightman. 
sembled,  and  the  oldest  man  amongst  them  selected  as 
B  object  of  his  bounty  designated  by  the  will.  The  person 
selected  was  to  take  in  tail  male,  with  remainder,  as  was 
ntended  for  the  Appellant,  to  the  second  eldest,  third 
lest,  and  fourth  eldest  male  lineal  descendant  of  Peter 
uac  then  living  (who  should  be  incapable  of  taking  as 
ir  in  tail  male  of  any  of  the  persons  to  whom  a  prior 
late  was  directed  to  be  limited)  successively  in  tail  male, 
is  difficult  to  give  any  intelligible  meaning  to  such  con- 
uction  as  would  add  the  word  *'  eldest "  in  the  remainder 
use  to  the  words  second,  third,  and  fourth  male  lineal 
scendants  successively ;  but  if  capable  of  being  carried 
0  effect,  as  contended  for  by  the  Appellant,  it  would  or 
ght  require  from  time  to  time  a  re-assembling  of  the 
es  of  male  descendants,  and  on  each  such  occasion 
lecting  the  oldest  man  amongst  them,  creating  no  small 
U)ant  of  uncertainty  and  confusion,  which  it  can  hardly 
supposed  that  the  testator  intended,  if  the  words  used 
'  bim  are  capable  of  a  different  meaning. 
The  construction  contended  for  by  the  Respondent 
pears  to  me  far  more  in  accordance  with  the  general 
ope  and  context  of  the  will,  and  so  much  more  reason- 
le  that  I  cannot  but  think  that  it  is  the  true  construe- 
xi,  and  ought  to  be  adopted. 

The  testator,  of  foreign  extraction,  having  made  a  large 
rtune  as  a  merchant  in  England,  and  having  three  sons, 
Jpears  to  have  been  desirous  of  being  the  founder  of  three 
^es  great  in  point  of  fortune,  and  especially  of  landed 
^ ;  and  to  that  end,  by  his  will,  leaves  the  bulk  of  his 


V. 

Rendlesham. 
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1859.  fortune  to  trustees^  to  accumulate  during  the  lives  of  cer- 
Thellusson  tain  classes  and  persons  living  at  his  death,  or  bom  in  dne 
time  after,  and  in  the  meantime  the  annual  proceeds  to  be 
laid  out  in  the  purchase  of  land  ;  and  when  the  period  of 
Wwhtman!  accumulation  ceased,  the  accumulated  property  was  to  be 
divided  into  three  lots,  one  for  the  eldest  male  lineal  de- 
scendant then  living  of  his  son  Peter  Isaac  in  tail  male, 
with  remainder  to  the  second,  third,  fourth,  and  every  otiier 
male  lineal  descendant  of  his  son  Peter  Isaac  then  liyiog 
(who  should  be  incapable  of  taking  as  heir  in  tail  male  of 
any  of  the  persons  to  whom  a  prior  estate  was  by  the  will 
directed  to  be  limited)  successively  in  tail  male.  AH  the 
limitations  are  in  tail  male ;  and  supposing  the  testator  to 
have  intended  that  one  lot  should  go  to  the  heir  in  tail 
male  of  his  son  Peter  Isaac,  it  is  not  easy  to  suggest  any 
form  of  words  that  woidd  better  answer  that  intentioo. 
To  devise  the  lot  in  express  words  to  the  heir  in  tail  would 
be  objectionable ;  and  the  words  used  are  certainly  c^Ue 
of  such  a  construction  as  would  fulfil  the  intention  of  tiie 
testator. 

Whoever  drew  the  will  was  obviously  well  acquainted 
with  legal  and  conveyancing  language  and  phraseology, 
and  too  much  effect  must  not  be  given  to  the  rule  that  the 
words  used  in  wills  are  to  be  understood  in  that  which  was 
called  their  ordinary  and  familiar  sense.  In  the  will  in 
question,  the  word  **  eldest "  is  used  in  connexion  vrith 
the  words  "  male  lineal  descendant,"  and,  placed  as  it  ia, 
was  not,  as  it  seems  to  me,  intended  by  the  person  who 
drew  the  will  to  mean  "  eldest"  in  point  of  age,  but  eldest 
in  lineal  descent ;  or,  in  other  words,  of  the  eldest  line  or 
branch.  It  is  a  rule  that  the  same  words  in  different  partB 
of  a  will  are  to  be  construed  in  the  same  sense,  unless  the 
general  intention  requires  a  different  construction. 

In  the  advowson  clause  the  same  words  are  used,  in 
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onnexion  however  >vith  other  terms,  rendered  necessary        IS69. 

y  the  nature  of  the  property  which  would  require  to  be    Thbllusbon 

ealt  with  before  the  period  of  accumulation  would  cease.  Rendlbsham. 

"he  right  of  presentation  is  given  by  the  testator  to  one  of        •"— ~. 

b  sons  in  rotation,  the  eldest  having  the  first  right ;  and  the    WioHTMAy. 

ke  right  is  then  given  to  the  **  eldest  male  lineal  descend- 

it"  of  his  three  sons,  respectively,  in  tlie  order  aforesaid, 

he  be  capable  by  law ;  otherwise  the  eldest  male  lineal 

Bscendant  of  the  next  brother  is  to  present.      In  this 

aase  the  testator  shows  that  he  did  regard  priority  of  line 

id  primogeniture,  for  the  first  right  is  given  to  his  eldest 

m,  and  then  the  like  right  is  given  to  the  eldest  male 

leal  descendant  of  his  three  sons  respectively,  in  the  order 

mresaid,  if  he  be  capable  by  law.     By  the  words,  **  in  the 

der  aforesaid,"  the  testator  appears  to  have  meant  that 

e  eldest  male  lineal  descendant  of  his  eldest  son  shall 

ife  the  first   right,  in    preferenc^^^^  to  the   eldest   male 

leal  descendant  of  his  second  or  third  son.     If  this  be  so, 

d  the  testator  has,  in  terms  in  this  clause,  preferred  the 

ale  lineal  descendant  of  his  eldest  son  to  the  male  lineal 

isoendants  of  his  second  and  third  sons,  it  can  hardly  be 

at  this  preference  should  not  prevail  amongst  the  male 

seendants  of  the  eldest  son  themselves,  but  that  the  old- 

t  man  amongst  them  should  have  the  preference,  and  not 

6  eldest  in  line. 

If,  then,  the  construction  of  the  words  ''  eldest  male 

seal  descendant "  in  the  advowson  clause  is  that  con- 

nded  for  by  the  Respondent,  it  would  seem  to  follow  as 

oonsequence,  that  the  same  words  in  the  other  parts  of  * 

le  will  would  have  the  same  meaning.     In  an  early  part 

Ftfae  will  the  testator  directs  that  his  premises  at  Plaistow 

Ittll  be  sold,  and  says  that,  if  sold  by  private  contract, 

i^y  of  his  three  sons  (a  preference  being  given  to  the 

^^  in  the  choice,  and  in  case  of  his  refusal  to  the  second 
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185D.  son)  shall  be  at  liberty  to  become  the  purchaser; 
Thbllusson  being  another  instance  to  show  that  he  was  by  no  n 
RsNDUESHAic    i^^^isposcd  to  givc  a  preference  and  advantage  to  pi 

—  genitiire  and  the  oldest  line  of  descent. 
WioHwir  '^^^^  which  is  called  the  remainder  clause  was  the 
ject  of  much  comment  upon  the  argument.  Thev 
are,  **  Remainder  to  the  second,  third,  fourth,  and  i 
other  male  lineal  descendant  then  living  (who  shall  t 
capable  of  taking  as  heir  in  tail  male  of  any  of  the  pei 
to  whom  a  prior  estate  is  hereby  directed  to  be  limite 
my  son  Peter  IsaaCy  successively  in  tail  male-**  The 
struction  put  upon  that  clause  by  the  Respondent  i^ 
to  me  to  be  the  true  one,  and  that  the  viord  ^*  successii 
is  hardly  compatible  witli  the  construction  that  has 
suggested,  that  the  remainder  is  to  second  eldest, 
eldest,  and  so  on.  The  words  are  descriptive  of  those 
are  to  take  after  the  first  taker  by  purchase,  not  ai 
chasers,  but  in  ordinary  succession  in  the  male  line, 
the  words  in  the  parenthesis  appear  to  me  to  have  bee 
troduced,  it  may  be^  ex  abundanti  cauteld^  to  provide 
those  who  took  in  succession,  under  the  succession  d 
should  not  take  as  purchasers,  but  by  way  of  limitati 
succession,  as  suggested  by  Lord  JEldon,  in  the  ca 
Oddie  V.  Woodford  and  others  (7). 

Many  cases  were  cited  upon  the  argument,  to  wli 
forbear  to  refer  ;  for,  as  has  been  truly  observed,  the 
visions  of  this  will,  and  the  language  used  in  it,  are  fl 
cuUar,  that  no  case  upon  the  construction  to  be  giv 
other  wills  can  at  all  assist  in  the  construction  of  this. 
The  will  itself  has,  however,  come  in  question  in 
cases.  In  the  first  of  these  cases,  reported  ]  st  N.  Sep., 
and  4th  Vesey  junior,  227,  the  general  validity  0; 

(q)  3Myl.&Cr.6J9,620. 
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willy  which  was  said  to  be  void  on  the  ground  of  remote-        1869. 
11688,  came  in  question.     The  case  was  carried  to  the    THBLT^ussoir 
House  of  Lords,  and  Judgment  given,  as  it  had  been  in  R£in>i.uHijf. 
the  Courts  below,  in  favour  of  the  validity  of  the  will.    No         -~— 
objection  appears  to  have  been  taken  to  the  will  upon  the    Wiobthan. 
ground  of  uncertainty  as  to  the  persons  who  were  to  take 
under  it  when  the  period  of  accumulation  ceased.    As  that 
objection,  if  it  is  one,  might  have  been  taken  then,  and 
was  not,  it  may  well  be  doubted  whether  it  is  competent 
iMranyone  claiming  through  or  under  those  who  were 
parties  to  that  suit  to  take  it  now.     I  am,  however,  of 
opinion,  that  there  is  no  uncertainty  in  the  will  as  to  the 
penon  who  is  to  take  at  the  time  when  the  accumulation 
ceases,  for  the  reasons  which  I  have  already  given. 

In  the  second  of  the  cases  in  which  this  will  was  in  ques- 
lioD,  and  which  is  reported  under  the  name  of  Oddie  v. 
Wcodf<^d  (r),  the  proper  construdiB  to  be  given  to  the 
hoguage  of  the  advowson  clause,  and  incidentally  to  that 
rfthe  devising  clause,  was  considered  both  in  the  Court  of 
Chancery  and  in  the  House  of  Lords ;  and,  as  far  as  the 
^finions  then  given  by  Lord  Eldon  and  the  other  learned 
pttiooB  before  whom  the  case  was  heard,  have  any  bearing 
vpOD  the  questions  proposed  by  your  Lordships,  they  are 
decidedly  in  favour  of  the  construction  put  upon  the  lan- 
guage of  the  devise  by  the  Respondents. 

Upon  the  whole,  it  appears  to  me  that,  upon  the  most 
reasonable  construction  that  can  be  given  to  the  terms  of  the 
Retiring  clause,  in  connexion  with  the  other  clauses  and 
'^HgQage  of  the  will,  the  word  ^  eldest ''  used  in  it,  as 
^cacriptive  of  the  person  who  is  to  take  a  lot  as  a  pur- 
chaser when  the  time  of  accumulation  ceased,  does  not 
^mk  the  oldest  man  amongst  his  male  lineal  descend- 

(r)  3  Myl.  &  Or.  584. 

VOL.  VII.  K  K 
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1859;  ants,  but  that  the  testator  meant  and  intended  that  tb 
Thkllukok  person  who  would  be  the  heir-at-law  of  Peter  Isaac  in  tii 
Rendlbsham.  ™^®  should  take   one  of  the  lots  as  purchaser,  by  tk 

designation  of  his  eldest  male  lineal  descendant 

Mr.  Justice 

WlOHTMAN. 

Lord  Cranworth : 

My  Lordsy  this  will  has  so  long  and  so  often  been  uida 
consideration,  that  it  is  hardly  necessary  to  refer  to  iti 
terms  very  minutely. 

[His  Lordship  having  stated  the  material  part  of  thewiD 
the  condition  of  the  family,  and  the  question  for  the  eon 
sidemtion  of  the  Hiouse,  proceeded  thus:] 

The  Master  of  the  RolU  decided  in  favour  of  the  preta 
Lord  RendUsham,  and  what  we  have  to  coBsider  ii 
whether  his  decision  was  right  I  think  it  was.  The  lol 
question  is,  what  interpietation  ought  to  be  put  on  tb 
words  occurring  in  Ab  will,  **  the  eldest  nude  lineal  k 
scendant,'^ 

On  the  part  of  the  Appellant,  it  was  contended  thattb 
common  canons  of  construction  compel  us  to  say  that  b 
these  words  Arthur,  the  younger  sen  of  Peter  Isaac,  m 
designated,  and  not  Lord  Rendlesham,.  his  grandson.  Th 
rule  on  which  the  Appellant  relies  is  that  universally  reoog 
nized  and  acted  on,  namely,  that  words  are  to  be  constmei 
according  to  their  plain  ordinary  meaning,  unless  the  contei 
shows  them  to  have  been  used  in  a  different  sense,  or  nnki 
the  rule,  if  acted  on,  would  lead  to  some  manifest  absordit 
or  incongruity;  indeed,  the  latter  branch  of  theruleisperiiaf 
involved  in  the  former,  for  supposing  that  the  rule,  if  aete 
on,  would  lead  to  manifest  absurdity  or  incongruity,  A 
context  must  be  considered  to  show  that  the  words  ood 
not  have  been  used  in  their  ordinary  sense.  It  was  argiM 
that  here  the  context  affords  no  ground  for  departing  fioi 
the  ordinary  rule,  and  tliat  there  is  nothing  absurd  in  wa\ 
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posing  thaEt  Arthur  is  the  person  intended  to  take.    He  is         ^^d- 
a  male;    He  is  a  son  of  Peter  Isaac,  and  so  is  a  lineal    Thxllusson 
descendant  from  him  in  the  male  line ;  and  therefore  at  Rufoi^gHAii* 
ike  expiration  of  the  nine  lives  he  was  the  eldest  male 
descendant  of  Peter  Isaac  then  living. 

1  do  not  dispute  the  soundness  of  the  role  of  constructiotl 
18  stated  by  the  counsel  for  the  Appellant.  It  is  a  rule 
founded  in  good  sense,  and  ought  not  to  be  departed  from. 
But  in  my  opinion,  the  context  here  does  sufficiently  show 
ttat  the  words  were  not  used  by  the  testator  in  the  sense 
wbich  the  Appellant  would  attribute  to  them.  I  can 
htfdly  say,  that  it  shows  them  to  haye  been  used,  not  in 
their  ordinary  sense,  for  in  my  opinion  the  sense  which  I 
tttribute  to  them  is  their  ordinary  sense,  at  least  a&  much  as 
thl  contended  for  by  the  Appellant 

Looking  to  the  whole  will,  it  is  plain  that  the  object  of 
Ae  testator  was  to  found  at  a  distant  day  three  great  fami- 
fieSy  to  spring  from  his  three  sons,  and  for  the  purpose  of 
jioyiding  enormous  wealth  for  their  support,  to  suspend 
Ae  cf^oyment  of  his  property,  and  to  accumulate  the  whole 
iaeome  for  a  yery  long  period  of  time.  It  is  true  that  the 
lecnmulation  was  not  to  be  continued  quite  as  long  as  the 
kv  would  then  haye  allowed,  but  probably  the  testator,  or 
b  \tffX  advisers,  might  think  it  safer,  considering  how 
doidy  they  were  pressing  on  the  rules  of  law,  to  confine 
thii  oousually  protracted  accumulaticm  to  the  lives  of  those 
^Hioie  descendants  were  eventually  to  be  benefited  by  it, 
Hdier  than  to  run  the  risk  of  increased  legal  difficulties  if 
it  lad  1)een  made  to  extend  over  a  greater  number  of  lives, 
^t  more  lengthened  period  of  time.  I  am  aware  that 
taifding  to  the  construction  which  has  been  .put,  and  I 
Aink  properly  put,  upon  the  will,  the  accumulation  was  to 
QotiQue  during  the  lives  of  the  female  as  well  as  the  male 
(if  there  had  been  any)  of  his  grandsons,  and  that 
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I860.  female  issue  never  could  have  succeeded  to  the  propel 
THELLUfliON  But  as  thc  eldest  grandson  was  only  1 1  years  old  w1 
Renblbsiuii.  ^®  testator  made  his  will,  it  is  probable  that  the  coat 

gency  of  his  (the  testator's)  leaving  at  Ids  death  any  iss 
in  the  generation  beyond  his  grandsons  never  occurred 
his  mind  as  worthy  of  attention.  He  probably  was  n 
aware  that  any  accumulation  had  been  directed  beyond  tl 
lives  of  his  sons  and  their  sons  bom  in  his  lifetime.  U 
ehances  even  by  the  accumulation  which  was  directed  we 
supposed  to  be,  that  every  one  of  the  three  famSies  wod 
eventually  succeed  to  wealth,  equal  to,  or  even  beyond  th 
of  any  other  subject ;  and  this  might  well  satisfy  the  po 
tfaumous  vanity  of  the  testator. 

That  his  object  was,  by  an  unprecedented  accamulatk) 
to  create  enormouB  wealth  for  the  purpose  of  foundo 
three  families  Ia  plain,  but  beyond  that  I  can  diaoo? 
nothing  in  the  will^  indicating  any  capricious  intentioii 
to  who  should  be  the  individuals  to  take  the  property.  ( 
the  contrary,  all  the  provisions  seem  to  show  that  he  h 
the  ordinary  rules  of  succession  in  his  view.  The  gift 
eonfined  to  males.  The  persons  benefited  are  all  to  ta 
estates  in  tail  male  only.  The  first  choice  of  the  esti 
after  the  trustees  shall  have  made  the  division,  is  giTen 
the  representative  of  his  eldest  son ;  and  the  eldest  i 
first,  and  then  the  second  son  is  to  have  a  preference 
presenting  to  any  living.  And  so  as  to  the  male  lis 
descendants  of  each  son  in  case  of  vacancies  oocuii 
after  the  death  of  the  sons,  but  during  the  period  of  aec 
mulation.  All  this  seems  to  me  to  show,  that  satject 
his  strange  plan  of  accumulation,  the  testator  entertain 
the  ordinary  preference  for  the  elder  branch  ofer  1 
younger. 

The  consequences  of  the  construction  contended  for 
the  Appellant  in  the  event  which  has  happened^  would  oi 
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have  been  to  postpone  the  estate  in  tail  male  of  the  present  1B69. 
Lord  Rendlesham  to  that  of  his  uncle,  they  being  the  only  Thbllusbon 
male  lineal  descendants  oi  Peter  IsaaCy  to  whom  estates  by  RBj^LBsaiM, 
purchase  are  limited  by  the  will.  The  limitation  is  there- 
fore presented  to  us  in  the  least  startling  form  which  it 
could  have  assumed.  But  it  is  plain  that^  instead  of  only 
two  persons  to  take  as  devisees  in  tail,  there  might  have 
been  ten  or  more,  all  standing  in  different  degrees  of  rela- 
tion to  the  testator  and  to  one  another ;  and  the  order  in 
which  they  would  have  to  succeed  to  the  estate  might, 
according  to  the  construction  of  the  Appellant,  have  been 
of  the  most  anomalous  nature.  The  first  taker  might  have 
been  succeeded  on  fiiilure  of  his  issue  male,  not  by  his 
brother,  but  by  a  remote  cousin ;  and  then  on  failure  of 
Ills  male  issue,  the  estate  might  revert  to  its  first  channel, 
«nd  the  brother  of  the  first  taker  might  succeed.  It  is 
luurdly  possible  to  believe  that  die  testator  could  have  in- 
tended the  whimsical  shifting  of  the  estates  which  might 
4)ccar  if  the  construction  contended  for  by  the  Appel- 
lant should  be  adopted. 

I  do  not  forget,  that  every  devisee  in  succession  would 
be  tenant  in  tail  male,  and  so  might  acquire  the  fee,  but  he 
might  have  been  an  infant,  and  so  incapable  of  interrupting 
the  course  of  devolution  supposed  to  have  been  chalked 
ont  by  the  will,  or  he  might  have  desired  to  let  the  testa- 
tors' intentions  prevail;  and  it  is  hardly  reasonable  to 
«rgue  that  the  testator  can  have  capriciously  created  a  very 
mmsual  and  anomalous  course  of  succession  only  because 
be  foresaw  that  its  irregularities  might  probably  be  ren- 
dered inoperative  by  the  act  of  the  first  taker,  who  would 
be  able  to  defeat  all  ulterior  limitations,  and  indeed  the 
circumstance  that  the  first  taker,  when  adult,  might  bar 
all  the  ulterior  limitations,  rather  suggests  an  argument  in 
favour  of  the  construction  which  supposes  the  testator  to 
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1850.  have  contemplated  the  usual  mode  of  succession.  For  on 
TuBLLussoN  that  hypothesis  the  first  taker  would  be  likely  to  have  Ie» 
Rbndlesham.  inducement  to  alter  the  course  of  succession  pointed  out  hy 

the  testator,  than  if  the  limitations  were  to  be  considered 
as  made  in  the  capricious  spirit  suggested  by  the  Appellant 

The  testator  might  well  have  thought  that  if  the  first 
taker  being  the  heir  male  of  the  body  of  the  eldest  son, 
should  have  no  male  issue  he  would  not  be  indisposed  to 
allow  the  estate  at  his  death  to  go  to  a  brother,  or  to  who- 
soever should  then  be  the  heir  male  of  the  body  of  the 
ancestor.  But  if  the  first  taker  was  to  be  a  descendant 
capriciously  selected,  according  to  the  argument  of  the 
Appellant,  the  testator  must  have  thought  it  most  impro- 
bable that  on  the  first  taker  dying  without  issue  male,  he 
should  allow  the  estate  to  go  over  to  the  male  descendant, 
who,  on  the  extinction  of  the  nine  lives  happened  to  be 
next  in  age  to  himself,  who  might  be  only  remotely  related} 
and  perhaps  hardly  known  to  him. 

Reading  the  will,  therefore,  with  no  other  inclination  as 
to  its  construction  except  that  which  naturally  and  pro- 
perly arises  from  an  unwillingness  to  attribute  unreasonable 
or  capricious  intentions  to  the  testator,  when  his  language 
permits  us  to  regard  him  as  reasonable  and  not  capridoitf) 
I  think  it  clear,  that  if  the  words  **  eldest  male  lineal 
descendant "  can,  without  violence,  be  taken  to  indicate  the 
person  who  should  at  the  specified  time  be  heir  male  of 
the  body  of  Peter  Isaac,  we  are  bound  so  to  construe  them. 
And  I  think  they  may  fairly  be  taken  as  having  that  a^ 
fication. 

For  in  the  first  place  the  words  to  be  interpreted  are  not 
it  must  be  observed  words  which  can  be  said  to  have  any 
ordinary  popular  sense.  They  are  eminently  technical; 
the  words  not  of  the  testator  himself,  but  of  his  lawyer, 
dealing  with  a  matter  of  a  peculiarly  technical  nature. 
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t  is  therefore  reasonable  to  suppose  that  they  were         1859. 

vith  reference  to  the  technicalities  of  the  subject    Thbllusson 

hich  they  are  connected.    And  being  so  understood^  Rbndlesham. 

lay  reasonably  be  supposed  to  apply  to  descent  in 

le  Une^  according  to  the  ordinary  course  of  law. 

le  word  "  eldest "  had  not  occurred,  but  the  convey- 

lad  been  directed   to  be  made  to  the  male  lineal 

daoty  I  incline  to  think  that  that  would  have  sufH- 

indicated  the  heir  male  of  the  body.  And  how  is 
se  altered  by  the  introduction  of  the  word  *'  eldest"  ? 
ppellant  reads  the  will  as  if  the  direction  had  been 
fey  to  the  eldest  male  descendant  claiming  in  or 
h  a  male  line.  This  is  very  nearly,  but  not,  as  I 
quite  right.    The  direction  is,  as  I  understand  it,  to 

to  the  eldest  male  descendant  claiming  in  or  through 
Je  line,  that  is  the  male  line  according  to  the  course 
Je  descent.     I  use  the  definite  not  the  indefinite 

argument  was  founded  on  the  words  which  follow 
"ection  as  to  the  conveyance  to  the  eldest  male  lineal 
idant,  namely,  the  remainder  to  the  second,  thicd 
,  and  all  and  every  male  lineal  descendant.  But 
¥ords  do  not  seem  to  me  to  create  any  difficulty, 
lure  of  the  male  issue  of  the  eldest  descendant  in 
lie  line,  the  conveyance  was  to  be  made  to  the  next 
session,  and  so  on ;  these  successive  takers  being  not 
r  described  as  second,  third,  and  so  on.  It  was, 
ing  to  my  construction  of  the  passage,  immaterial 
er  the  first  taker  was  described  by  the  word  "  eldest" 
5  word  "  first."  He  was  to  be  the  person  entitled 
ing  to  the  ordinary  descent  in  tail  male.  The  first 
would  necessarily  be  the  eldest  of  his  class,  and 
?r  he  was  described  by  the  one  epithet  or  the  other^ 
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1859.        or  simply  as  the  male  lineal  descendanty  was,  as  I  thiK^ 

THBLLC78BON    of  DO  real  importance. 

Bbndubsham.      '^^  question  mainly  turns  not  on  what  constnictioca  ir 

to  be  put  on  the  word  ^^  eldest,"  but  how  we  are  to  mKie^ 
stand  the  other  words,  ^'male  lineal  descendant"?    Do 
they  mean  a  male  claiming  through  any  line  of  malesi  or 
a  male  claiming  through  the  male  Une,  that  is  die  male  iat 
according  to  the  ordinary  course  of  descent  ?    The  latter  ii 
a  construction  not  less  consistent  with  the  words  than  flie 
former,  and  in  far  greater  harmony  with  the  general  objecii 
of  the  testator,  to  be  collected  from  the  words  of  the  wiH 
I  am  therefore  of  opinion,  not  disputing  the  genial  canon 
of  construction,  that  in  this  will  there  is  sufficient  judidaDf 
to  satisfy  the  mind  that  the  Respondent,  Lord  Benddtkah 
is  the  person  designated  by  the  testator  under  the  wordsi 
^  eldest  male  lineal  descendant  of  Peter  Isaac  ThelhufrnT 
Of  course,  the  same  principle  applies  in  the  case  of  tb 
other  moiety.    The  construction  which  gives  one  moiety 
to  Lord  Rendlesham,  must  give  the  other  to  Charles  SaHnt 
Augustus  Thellusson,  in  preference  to  his  uncle  Jlostss 
Robarts  \  Thellusson. 

I  have  formed  my  opinion  as  if  the  case  was  untoodied 
by  previous  decision ;  but  it  is  impossible  to  read  Lord 
Eldon^s  judgment  in  the  case  which  arose  on  the  advowsoo 
clause,  without  seeing  that  he  considered  the  question  od 
the  construction  of  that  clause  to  be  the  same  as  that  on 
the  clause  now  under  consideration.  That  very  eminent 
Judge,  more  than  once,  stated  in  delivering  his  judgment 
in  that  case,  that  he  had  earnestly  sought  for  somegromids 
on  which  he  might  decide  the  question  as  to  the  right  of 
presentation,  different  from  those  on  which  the  ultimate 
right  to  the  property  would  be  founded,  but  that  he  ^ 
unable  to  do  so,  and  his  reasoning  is  almost  exclusively 
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irected  to  the  question  of  construction  of  the  clause  dis-        1859. 

mag  of  the  property  when  the  period  of  accumulation   Thblluason 

odd  have  ceased.    He  points  out  emphatically  that  the  RmOT^TM^w- 

86  tamed  mainly  on  the  meaning  of  the  word  ^*  eldest" 

lowed  as  it  is  by  the  subsequent  words,  ^^  second, ''  third/' 

•    And  he  then  reasons,  in  a  very  elaborate  manner,  for 

\  purpose  of  showing  that  the  word  ^'  eldest "  could  not 

flonably  be  understood  to  indicate  the  eldest  in  point  of 

s,  but  must  be  taken  to  mean  ^^  first,"  that  is  the  person 

t  entitled  to  succeed  according  to  the  ordinary  rules  of 

leent 

Sis  Honor  the  present  Mtuter  of  the  Rolls,  in  deciding 

I  case,  considered,  as  I  understand,  that  this  decision  of 

fd  JEldon  in  the  case  of  Oddie  v.  Woodford,  confirmed 

it  was  by  this  House,  conclusively  established  the  right 

ihe  Respondent,  Lord  Rendlesham,  in  this  appeal.     I  am 

;8are  that  he  was  not  right     But  even  if  that  was  not  so, 

1  the  reasoning  of  Lord  Eldon  in  favour  of  the  decision 

ich  has  been  come  to,  seems  to  me  so  very  strong,  that 

hoold  have  hesitated  much  before  I  dissented  firom  it, 

SI  if  I  had  not,  independently  of  it,  arrived  at  the  same 

nit 

I  rejoice  to  think  that  in  a  case  of  this  great  importance 

■ve  the  good  fortune  to  concur  with  a  large  majority  of 

i  learned  Judges,  who,  I  trust  I  may  be  allowed  to  say, 

fe  reasoned  on  the  matter  with  signal  ability. 

On  the  whole,  therefore,  the  decree  below  seems  to  me 

have  been  altogether  right,  and  I  consequently  move 

V  Lordships  to  affirm  it* 

Lord  St  Leonards : 

My  Lords,  in  this  case  two  questions  were  asked  of  the 
tfoed  Judges  r  one  whether  the  devise  was  void  for  un- 
rtainty,  and  the  other  a  question  framed  in  order  to 
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1859.        obfain,  according  to  the  course  of  this  House,  the  opioioi 
Thblluoon    of  the  learned  Judges  upon  the  general  question,  withoai 
Rbndlbsham.  ®**^y  ^approaching  the  very  point  which  the  House  had 
to  decide. 

With  regard  to  the  first  question,  I  did  not  i^ree  with 
my  noble  and  learned  friends  as  to  the  propriety  of  patting 
that  question  to  the  learned  Judges,  because  I  was  of 
opinion  that  that  point  was  concluded  by  former  dedsions 
of  this  House,  and  that  the  putting  of  that  question  would 
be  really  shaking,  in  some  measure,  the  rule  of  this  Hoofle, 
never  to  re-open  a  question  which  it  has  already  deddei 
But  as  my  noble  and  learned  friends  wished  the  questiooto 
be  put,  I  withdrew  my  objection ;  at  the  same  time  stating 
that  when  I  should  be  called  upon  to  deliver  my  opinion  in 
this  case,  I  should,  for  the  sake  of  the  jurisdiction  of  the 
House,  mention  that  I  was  of  opinion  (as  I  still  am),  that 
it  was  not  open  to  the  House  to  put  that  question.  My 
Lords,  the  matter  stood  in  this  way :  in  1801  the  original 
decree  declared  that  the  devises  and  limitations  of  the 
estates  contained  in  the  will  were  good  and  valid  in  hw. 
The  next  of  kin  were  parties  to  that  decree,  and  were 
bound  by  it.  They  appealed  against  the  decree  to  this 
House,'[and  stated  the  decree  fully,  and  they  prayed  thatthc 
decree  might  be  reversed  in  the  particulars  they  mentionedi 
which  are  all  set  forth  in  the  petition  of  appeal.  This  Houae, 
in  1805,  dismissed  that  appeal,  and  declared  that  the  decree 
in  the  particulars  complained  of  should  be  and  the  sao^ 
was  thereby  affirmed.  That  decision  of  this  House  forever 
excluded  the  next  of  kin  or  other  persons  representing  the 
next  of  kin  from  again  raising  the  question  of  the  ancer- 
tainty  of  the  devise. 

Then  the  heir-at-law  remained,  and  when  the  point  caflJ^ 
before  Lord  Eldon  for  decision,  with  regard  to  the  ad?oW- 
8on,  he  certainly  rather  encouraged  an  appeal  by  the  hfli^ 
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at-Iaw.  Now  the  heir-at-law,  Lord  RendUtham,  npou  that  IS^S- 
occasion, OQ  the  24t])  of  (/ifiie  182 1,  presented  to  this  House  Thslluhor 
•  petitiou,  ft  very  irregular  petition,  such  a  petition  as  was  btoblmham. 
perhaps  never  before  seen,  stating  that  oo  the  bearii:^ 
before  the  Lord  Chancellor  it  was  suggested  that  the  Court 
was  precluded  from  entertuning  the  question  of  uncer- 
tsinty  by  reason  of  the  terms  in  which  the  decree  in  the 
cross  cause  and  the  affirmance  thereof  was  drawn  up,  and 
that  the  petitioner  was  advised  that  the  question  of  uncei^ 
taioty  was  considered  premature,  and  he  submitted  that 
the  only  intention  of  the  Court  of  Chancery  and  of  the 
House  of  Lords  was,  to  declare  that  the  trusts  were  sacb 
as  might  be  carried  into  execution,  and  not  to  decide  any 
question  of  construction  as  to  the  character  of  the  estates, 
that  the  order  of  affirmauce  of  the  House  of  Lords  could 
not  be  intended  to  give  effect  to  that,  and  that  proper 
words  ought  to  be  added  to  show  the  real  intention  of  this 
House.  The  prayer  of  the  petition  was  that  "such  words 
may  be  introduced  or  added  to  your  Lordships'  order  of 
affirmance,  declaring  the  true  intent  and  meaning  of  your 
Lordships  with  respect  to  the  matter  aforesaid,  as  to  your 
Lordships  shall  seem  meet."  Then  came  the  cross  appeal, 
and  upon  the  23d  June  1826,  that  cross  appeal  was  dis- 
missed, with  liberty  to  the  Court  of  Chanceiy  la  direct  how 
the  costs  should  be  paid. 

The  whole  queEtion,  therefore,  was  concluded,  both  as 
regards  the  next  of  kin  and  as  regards  the  heif-at-law, 
and,  of  course,  as  regards  all  persons  claiming  through 
either.  Now,  if  the  learned  Judges  had  been  of  opinion 
that  there  was  uncertainty  in  the  devise,  and  if  this  House 
had  been  called  upon'[to  decide  that  question,  we  should 
have  felt  ourselves  embarrassed  by  having  asked  the 
question.  However,  the,  answer  of  the  learned  Judges  has 
been  that  which  I  expected  it  necessarily  would  be,  that 
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1869.        there  is  no  uncertainty,  and,  therefore,  that  this  House  is 

Thbllusson   not  placed  in  that  painful  position  in  which  it  might  have 

Rend^sbam  ^^^  placed  in  the  other  event.    The  only  object  I  have 

in  drawing  your  Lordships'  attention  to  this  point  is  for 
the  sake  of  the  jurisdiction  of  the  House,  and  that  this 
should  not  hereafter  be  quoted  as  a  precedent  for  again 
asking  questions  on  points  of  law  which  have  been  entirety 
concluded  by  the  decisions  of  the  House  itself. 

My  Lords,  the  other  question  put  to  the  learned  Judges 
was  to  ascertain  what  is  the  real  meaning  of  the  will.  It 
lies  in  a  very  small  compass,  and  it  depends  upon  the 
simple  question  of  the  intention  of  the  testator.  And  1 
will  observe  upon  what  has  been  said  with  regard  to  a 
lawyer  framing  the  will^  and  that  if,  in  construing  it,  we 
are  to  be  considered  as  adopting  the  lawyer's  yiew,  it  is 
immaterial  who  draws  the  will,  it  is  the  wiU  of  the  tes- 
tator. If  the  will  is  drawn  by  an  illiterate  man,  by  a 
country  schoolmaster,  and  you  find  attempts  every  now 
and  then  to  use  technical  words  in  an  absurd  and  improper 
sense,  you  know  at  once  that  the  testator  has  not  had 
good  counsel,  and  you  give  a  reasonable  construction  in 
order  to  carry  out  his  intention,  although  it  may  be  ob- 
scurely expressed.  If  a  man  has  his  will  drawn  by  » 
learned  and  competent  person  who  uses  technical  words, 
those  technical  words  become  the  words  of  the  testator, 
and  they  are  to  be  construed  according  to  his  intention. 
Well,  what  is  the  intention  of  a  man  whose  will  is  regu- 
larly framed  in  technical  words?  Why,  that  it  should 
receive  a  technical  construction.  What  is  the  object  of 
words  of  science  and  art,  except  to  prevent  circumlocution, 
and  to  enable  those  who  understand  the  science  or  the  art 
at  once  to  comprehend,  by  one  expression,  all  that  is  in* 
tended  ?  But  here,  when  we  come,  as  lawyers,  to  look  »^ 
a  technically  drawn  will,  we  are  asked,  and  particularly 


CASES  IN  THE  HOUSE  OF  LORDS.  $0§ 

pressed  at  ihe  Bar,  not  to  introduce  our  own  mode  of  1B69. 
thought  into  this  will.  That  ie  to  ask  those  who  have  to  Tbmllvw»ov 
decide  this  case  to  direst  themselves  of  their  knowledge ;  B-miLMHiM, 
to  request  them  to  nnleam  all  that  they  may  have  learnt 
of  law.  But,  X  say,  this  cannot  be  done,  and  you  ought 
not  so  to  divest  yourself  of  your  knowledge ;  you  have  to 
decide  upon  a  technical  will  according  to  the  meaning  of 
technical  terms.  Shew  me  that  there  ia  any  diBcrepancy 
in  the  words  used,  and  that  they  do  not  admit  of  beii^ 
taken  in  their  technical  and  proper  sense,  then,  beyond  all 
donbt,  technical  words  may,  in  euch  a  case,  be  corrected 
by  a  clear  intention  shown  in  the  will.  Nobody  who  ever 
presided  in  a  court  of  justice  could  be  more  willing  than 
I  am  to  ^ve  to  words  their  natural  import  and  force, 
whether  they  be  technical  or  not.  But  when  I  have  before 
me  techinal  words,  and  I  have  to  address  myself  to  a  will 
technically  framed,  I  cannot  help  using  that  knowledge 
which  enables  me,  at  the  mere  ^ht  of  the  document,  to 
come  to  some  conclusion  as  to  its  meaning,  subject  to  its 
being  altered  by  fiirtber  consideration.  I  inevitably,  in 
fpte  of  myself,  come  to  a  conclusion  from  the  knowledge 
I  have  of  what  is  meant  by  the  words  used ;  it  is  a  lanr 
goage  which  I  understand ;  I  can  construe  it  the  moment 
I  see  it  To  ask  me,  therefore,  not  to  apply'my  own  mode 
of  thought  to  this  will  is  to  ask  me  to  divest  myself  of 
my  knowledge  of  law,  and  to  come  to  it  with  a  naked 
mind,  and  to  consider  it  without  those  means  and  advan- 
tages of  which  I  ou^ht  not  to  divest  myself  in  coming  to  a 
.decisioa. 

Whether  we  look  at  this  will  in  a  popuUr  view,  or  whe- 
dier  we  look  at  it  in  a  technical  view,  it  strikes  me  that 
we  must  c»}me  to  the  same  conclusion.  I  do  not  believe 
that  Id  this  country  there  is  any  man  of  good  ordinary 
sense,  although  not  a  kwyer,  who,  knowing  tiiA>ia 
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1869.        modes  of  settlement  in  this  country,  which  every  educated 
Tbbllubbon    man  does  know,  would  not  arrive  at  the  same  condusioo 
Rbcduesham.  **  which  the  most  learned  lawyer  would  arrive.    If  we 

were  in  a  different  country  the  result  might  be  different 
There  are  countries,  no  doubt,  in  which  a  man  would  come 
to  a  contrary  conclusion.  We  all  know  countries  in  which, 
at  the  moment  of  division  of  the  property,  they  wouU 
collect  all  the  heirs  of  the  ancestor  into  a  room,  and  caD 
for  baptismal  certificates,  and  call  out  for  the  eldest  mak> 
without  reference  to  the  particular  branch  or  line  which  he 
represented,  preferring  the  oldest  man  in  age  to  the  youi^ 
man  of  the  elder  branch.  Well,  that  may  do  very  wdl  ii 
Egypt f  but  it  will  not  do  in  England.  We  are  hereto 
construe  an  English  will  of  real  property  in  England,  zx^ 
cording  to  English  settlements,  and  according  to  the  mode 
of  disposition  by  wills  with  reference  to  English  prop^* 
Now,  if  we  look  for  a  moment  at  what  the  testator  hu 
done,  it  is  impossible  not  to  be  struck  with  the  perfect 
clearness  of  every  part  of  the  limitation,  according  to  the 
ordinary  plan  of  limitations  of  real  estate  intended  to  be 
settled  upon  heirs  male  in  the  male  line,  that  is,  accorclii^ 
to  primogeniture  in  the  ordinary  way  of  settlement.  Pas^ 
ing  over,  for  a  moment,  the  question,  who  is  to  be  tlie 
person  to  take,  just  observe  how  consecutive  everything  i^ 
That  man,  whoever  he  is,  is  to  take  an  estate  in  tail  malcy 
and  those  who  are  to  succeed  him  are  successively  to  take 
estates  in  tail  male.  Then  there  are  regular  cross  re- 
mainders in  tail  male.  Then  there  are  gifts  over  to  others 
in  tail  male.  There  is  a  regular  course  of  succession  ^ 
tail  male  according  to  the  ordinary  course  of  settlem^ 
of  real  property  in  England,  That  is  something  in  tbe 
case,  but  what  is  the  idtimate  remainder  ?  The  ultimstc 
remainder  is  to  the  use  of  the  trustees.  There  is  a  gift  t^ 
one  in  tail  male,  if  there  should  be  only  one,  with  remainder 
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to  the  ufle  of  trustees  and  their  heirs  and  assigns  for  ever.  1859. 
Those  words  are  afterwards  repeated  in  declaring  the  trusts  Thkllubbon 
of  the  will.  The  learned  Judges,  when  they  were  called  «  ^' 
upon  to  give  their  opinions  to  this  House  in  Oddie  y. 
Woodford,  relied  upon  that  general  remainder,  and  Lord 
£ldon  found  iault  with  their  opinion  in  that  respect,  be- 
cause, he  said,  that  the  Court  will  look  at  what  are  the 
subsequent  words,  **  and  in  default  of  the  male  issue  of 
my  sons  as  aforesaid."  That,  he  said,  would  introduce 
the  same  question.  I  never  could  quite  understand  that, 
snd  I  do  not  know  that  I  understand  it  now.  The  testator 
b^ins  his  limitation  at  a  given  point,  and  then  he  goes 
through  all  the  lines  of  issue  male.  When,  therefore,  he 
gives  the  remainder,  he  says  naturally  '^as  aforesaid;*' 
that  is,  beginning  at  that  point  and  going  through  them ; 
bat  nobody  can  dispute  this,  that  the  remainder  to  the 
trustees  is  a  clear  vested  remainder  after  the  trust  had 
taken  place  in  default  of  all  issue  male  of  the  testator. 
Hie  words  ''  as  aforesaid"  do  not  appear  to  me  to  operate 
against  the  general  construction,  that  there  is  a  dear 
remainder  in  fee  after  all  the  estates  in  tail  male  shall  have 
ceased,  a  general,  unlimited,  uncircumscribed  remainder  in 
fee  to  trustees.  That  is  only  important  as  showing  that 
the  whole  thing  is  disposed  of  in  the  estates  in  tail  male, 
and  the  remainder  in  fee. 

My  noble  and  learned  friend  who  preceded  me  seemed 
to  think  that  it  would  be  unimportant  if  the  word  **  eldest" 
were  out.  I  do  not  know  that  I  am  prepared  to  go  to 
that  extent;  but  I  will  take  the  vnll  exactly  as  it  stands* 
Now^  the  limitation  is  this*  One  pari  is  to  be  conveyed 
to  the  use  of  the  eldest  male  lineal  descendant  then  living 
of  his  son,  Peter  Isaac  TheUusson,  in  tail  male.  We  are 
to  remember  that  the  testator  was  under  this  embarrass- 
ment.    I  do  not  talk  now  of  the  framer  of  the  will^  but  of 
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185d.  the  testator.  I  consider  this  wiU  as  his  will,  though  it  » 
Thkllcbboii  expressed  in  technical  terms.  It  was  an  embarrassmeiit 
RBNDUfiHAM.  wl^ich  the  best  real  property  lawyer  that  ever  lived  migif 

feely  how  to  describe  the  person  whom  he  intended  to  be, 
the  first  taker. 

The  learned  counsel  at  the  Bar,  with  great  ingennitj 
suggested  words  which^  he  said,  the  testator  would  hare 
employed  if  this  had  been  his  intention.  I  should  obserre, 
in  passing,  that  this  case  has  been  elaborately  and  weD 
argued  on  both  sides,  and  I  ought  not  to  omit  saying, 
with  my  noble  and  learned  friend,  that  I  think  we  aie 
deeply  indebted  to  the  learned  Juc^es  for  their  qpimons^ 
for  I  never  read  any  o[Hnions  in  which  more  mind  va» 
shown  or  more  knowledge  brought  forward  in  support  of 
the  deliberate  opinions  which  they  have  given  to  this 
House,  from  which  this  House  cannot  but  derive  great 
assistance. 

The  testator  had  to  consider  how  he  would  describe  tbe 
first  taker.  It  is  very  easy,  no  doubt,  at  this  time  of  daj 
to  find  fault  with  the  terms  which  are  used,  but  I  should 
like  to  see  any  lawyer,  however  learned,  when  called  npon 
to  introduce  a  Umitation  for  this  purpose,  introduce  one 
that  would  answer  the  purpose  better  than  this  does.  I 
do  not  deny  that  there  are  other  modes  in  which  it  might 
have  been  done,  but  I  do  deny  that  anybody  could  do  it 
more  effectually.  I  do  not  mean  to  say,  that  the  word» 
suggested  by  the  learned  counsel  might  not  suffice,  bat  I 
do  mean  to  assert,  that  they  would  be  open  to  at  leasts^ 
much  argument  as  these. 

I  see  that  one  of  the  learned  judges  said,  that  we  most 
take  the  rule  in  Mandevilk^s  case.  But  he  is  forced  ^ 
admit,  that  that  required  some  explanation,  but  if  you  tf^ 
to  take  the  rule  from  a  case  like  MandeviUe*s  (the  Hrnit^' 
tion  in  which  was  very  singular),  and  then  you  are  to 
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superadd  some  explanation ;  it  is  a  task  which  I  should        1359, 
he  Sorry  to  undertake:  you  would  then  have  to  modify   Xhkllusson 
^e  rule  in  Mandeville^s  case  by  such  words  as  to  make  v. 

^^  fit  this  case.  In  one  of  the  papers  handed  up  from  the 
"^,  other  forms  of  limitation  were  suggested,  but  they 
^ere  clearly,  in  my  opinion,  more  complicated  and  more 
<iifficnlt  than  the  words  of  limitation  we  have  here. 

It  appears  to  me,  that  this  will  is  framed  with  great 
learning  and  great  accuracy,  and,  I  must  say,  with  great 
success:  for,  observe  this,  there  is  no  will  which  ever 
€ame  before  a  court  of  justice  upon  which  so  much  leam- 
11^  axid  so  much  thought  have  been  bestowed  for  the  pur- 
pose of  endeavouring  to  tear  it  to  pieces  and  to  counteract, 
and  properly  too^  if  it  could  be  done,  the  ambitious  views 
of  this  testator,  who  desires  his  sons  to  be  content  only 
with  trade,  to  have  no  desire  for  riches,  but  to  be  content 
with  what  God  might  give  them  by  the  eamingsr  of  their 
own  hands  as  a  small  portion,  and  then  endeavours,  in  the 
persons  of  some  distant  posterity,  to  gratify  his  own  am-^ 
bition  by  building  up  families  of  enormous  wealth.     Courts 
of  justice^  for  half  a  century,  have  been  employed  in  dis- 
cussing this  wilL     Now,  see  how  this  will  has  withstood 
an  attacks  that  have  been  made  upon  it     First  of  all,  it 
was  said  to  be  uncertain.    After  arguments  and  repeated 
decisions  in  the  courts  below  and  in  this  House,  that  ob- 
jection has  been  overruled ;  the  will  has  been  decided  not 
to  be  uncertain.    Then  it  was  contended  that  the  accumu- 
lation went  beyond  the  period  that  the  law  allowed.     No 
point  was  ever  argued  more  elaborately  than  that  was, 
and  it  was  decided  in  favour  of  the  will,  that  the  testator 
had  not  gone  beyond  what  the  law  allowed,  and  it  was 
found  necessary  to  pass  an  Act  of  Parliament  in  order  to 
preyent  other  persons  from  following  the  pernicious  ex- 
ample which  the  testator  had  set.    Then  came  a  question, 

VOL.  VII.  L  L 
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1850.        and  a  great  question  it  was,  whether  males  could  tal 

THELLU880N    through  females,  or  whether  the  gift  was  not  entirely  ooi 

|.      ^'  fined  to  males,  claiming  through  males.     Upon  that  thei 

was  great  argument,  both  below  and  in  this  House,  um 
after  great  argument,  it  was  decided  that,  according  to  A 
testator's  clear  intention,  and  according  to  his  clear  word 
males  claiming  through  males  alone  could  take.  The 
came  this  question,  and  supposing  it  to  be  decided,  zs 
apprehend  it  will  be,  in  favour  of  the  view  of  my  noU 
and  learned  friend  who  moved  the  rejection  of  this  Appea 
it  will  then  be  decided,  that  the  person  entitled  as  tli 
eldest  male  lineal  descendant  is  the  person  entitled  accorc 
ing  to  the  rule  of  primogeuiture.  In  this  way,  every  on 
of  the  great  points  (and  every  one  was  a  great  point)  nise 
against  this  will  has  failed.  Notwithstanding  the  desi 
that  every  coiul  of  justice  has  had  to  put  a  hmited  an 
strict  construction  upon  this  will,  the  law  duly  admi 
nistered  has  compelled  the  courts  to  give  effect  to  tb 
testator's  intention. 

Now,  my  Lords,  I  come  at  once  very  shortly  to  tb 
question,  who  is  the  person  who  is  first  to  take.  1  baf 
shown  your  Lordships  something  of  the  difficulty  which  tb 
testator  had  to  contend  with,  and  I  know  no  mode  whid 
was  left  to  him  of  carrying  out  his  intention  after  thos 
to  which  I  have  referred,  except  that  whicli  the  testaU) 
himself  has  adopted.  First  of  all,  we  know  that  he  tool 
primogeniture  as  the  foundation.  He  gives  to  his  eUe* 
son  the  first  choice,  and  so  in  the  same  manner  i 
the  advowson  clause  he  takes  his  eldest  son  first  of  all 
The  words  are,  "to  the  use  of  tlic  eldest  male  line* 
descendant  then  living  of  my  said  son  Peter  Isaac  Thelbif 
son  in  tail  male."  Now,  to  stop  there,  if  in  those  word 
you  construe  "  eldest "  as  "  first  in  age,"  you  must  go  « 
throughout  the  whole  will  and  construe  the  "  second  an* 


CASES  IN  THE  HOUSE  OF  LORDS. 


611 


third,  fourth/'  and  so  on^  as  meaning  the  second,  third, 
fourth,  and  so  on  in  age,  instead  of  second,  third,  and 
foarth  who  are  most  worthy  according  to  primogeniture. 
Now  it  is  very  observable  that  one  of  the  learned  Judges  who 
differs  in  opinion  from  the  majority,  in  order  to  support 
iis  view  of  the  case  is  forced  to  introduce  the  conjunction 
**wid."  He  introduces  the  word  "  and "  into  the  dispo- 
sition in  order  to  give  it  the  construction  for  which  the 
Appellant  contends.  In  the  construction  which  1  advise 
joor  Lordships  to  adopt,  you  alter  no  words.  It  was  very 
ingeniously  and  elaborately  pressed  at  the  Bar  that  we 
have  to  alter  the  words  to  support  the  construction  of  the 
Court  below.  I  deny  that ;  you  can  read  the  will  as  it 
stands,  and  give  a  construction  to  the  words  as  they  stand 
without  altering  them.  The  word  **  eldest"  has  its  operation 
upon  all  the  words  which  follow,  but  you  may  give  a  sense 
to  that  word  without  the  slightest  necessity  for  introducing 
another  word  as  a  substitute  to  enable  you  to  carry  the 
intention  into  effect.  The  words  are  '^  eldest  male  lineal 
descendant."  The  testator  uses  those  words,  and  never 
departs  from  them  in  any  one  instance.  He  uses  the  same 
words  over  and  over  again  in  every  instance  in  which  they 
onghtto  occur.  He  must  therefore  have  had  a  clearly 
defined  intention  in  his  own  mind  as  to  the  meaning  of 
Aose  words.  They  are  not  introduced  lightly  or  without 
doe  caution  and  care.  He  does  not  use  one  expression  in 
<^  place,  and  another  in  another ;  the  will  is  consistent 
ftnnighout.  He  never  speaks  of  the  person  who  is  to  take, 
W  as  ^  the  eldest  male  lineal  descendant."  Then  every 
^ord  which  precedes  "descendant"  is  necessarily  a  part  of 
4e  description.  He  must  be  "  eldest,"  he  must  be  "male," 
fc«  nmst  be  "  lineal,"and  he  must  be  a  "  descendant."  It 
ttnot  <<  descendant"  merely  that  is  in  question,  or  "male" 

LL  2 
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1859.        or  "lineal"  or  "eldest,"  but  he  must  be  "the  eldest  male 
Thbllusson    lineal  descendant" 

Rendlbsham,       ^^^>  beyond  all  doubt  " eldest"  to  start  with,  admits  of 

two  interpretations.     It  may  mean  eldest  in  point  of  age 
without  reference  to  primogeniture.     But  in  reference  to 
settlements  the  word  "  eldest "  never  means  that    Here 
we  are  upon  a  settlement  of  real  estate.     Does  any  man 
who  is  competent  to  forma  judgment  upon  this  case  doubt 
this,  that  if  the  testator  had  not  had  a  long  accumulation 
in  view,  thus  providing  for  a  first  taker,  as  to  whom  when 
he  made  his  will  he  could  not  predicate  who  would  fill  that 
character,  can  any  man  doubt  that  he  would  have  taken  at 
once  the  eldest  son  of  Peter  as  the  first  tenant  in  tail  male? 
It  is  utterly  impossible  to  doubt  it  without  throwing  over 
the  whole  frame  of  the  will ;  no  lawyer,  nor  anybody  look- 
ing at  it  popularly  and  with  a  common  understanding,  can 
doubt  it.     Then  "  eldest"  being,  as  I  take  it,  in  the  general 
sense,  the  most  worthy  according  to  primogeniture,  I  see 
throughout  every  portion  of  this  will  the  distinct  character 
of  primogeniture  marked  in  eveiy  provision.     Taking  it  not 
only  as  a  lawyer  would  read  it,  but  according  to  its  popu- 
lar sense,  I  deny  that  in  such  an  instrument  as  this  the 
word  "  eldest"  means  eldest  in  point  of  age ;  I  say  it  means 
the  most  worthy  in  regard  to  primogeniture,  the  most 
worthy  in  reference  to  the  line  of  limitations  that  we  find  in 
the  instrument 

Then  as  to  the  word  "  male,"  the  meaning  of  that  was 
thought  for  a  long  while  to  be  very  doubtful,  but  it  has 
been  held  to  mean  males  claiming  through  males.  Full 
effect,  therefore,  must  be  given  to  that 

Then  "  lineal."  Why  is  this  word  introduced,  not  once, 
casually  or  by  mistake,  but  always  ?  What  does  it  mean  ? 
It  means  the  line.     What  is  tlie  line  ?     The  line  of  prim^ 
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gemture.    What  other  line  can  it  be  ?    The  moment  you        1869. 
adopt  the  Appellant's  argument  and  take  age  you  lose  the   Thbllusson 
line.    No  doubt  there  is  a  person  from  whom  they  all  Rmidlibsham^ 
springy  but  you  discard  the  line.     And  I  would  ask  this, 
if  what  has  been  ai^ed  by  the  Appellant  was  really  the 
intention  of  the  testator,  where  is  the  indication  of  it ;  such 
a  thing  never  having  been  seen  in  England  in  any  one 
disposition  that  ever  was  brought  into  any  court  of  law ; 
no  lawyer  ever  having  seen  such  a  thing ;  it  being  against 
the  character  of  the  country,  and  against  the  institutions  of 
the  country ;  then,  where  is  any  such  intention  shown  here? 
If  this  testator  had  such  an  intention  would  not  you  expect 
some  declaration  of  it    Would  not  you  expect  something 
to  indicate  so  very  unusual  a  proceeding  as  to  bring  all 
the  heirs  male  into  a  room,  and  then  call  for  the  produc- 
tion of  their  certificates  of  baptism  and  take  the  oldest 
man  in  the  room,  whatever  portion  of  the  line  he  might 
represent?     He  cannot  be  called  the  '^ eldest  male  lineal 
descendant  ;'*  he  belongs  to  the  line,  it  is  true,  but  he  is  not 
in  that  branch  of  the  line  which  the  testator  has  pointed 
OQt    There  is  not  a  single  expression  in  the  whole  will  to 
indicate  such  an  intention ;  on  the  contrary,  as  the  testator's^ 
object  was  length  of  accumulation,  if  he  had  been  asked 
which  he  preferred,  without  reference  to  the  common  mode 
of  settlement,  he  would  have  said,  the  youngest ;  "  I  shall 
We  the  boy ;  the  boy,  during  his  minority,  cannot  break 
the  settlement,  and  I  shall  have  another  accumulation 
which  the  law  does  not  admit  expressly,  but  which  indi- 
rectly I  shall  gain.     I  shall  have  another  course  of  settle- 
nient,  another  accumulation,  it  may  be  for  twenty  years, 
by  the  operation  of  the  law  itself."     I  have  no  doubt  he 
Would  have  chuckled  at  that  sort  of  consequence  of  the 
law,  which  he  could  not  gain  directly  by  his  own  act,  but 
which  the  operation  of  the  law  itself  would  effect  for  him* 
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1859.  Then  if  it  is,  as  I  think  it  is,  perfectly  clear  that  the 

ThbuiUsson    words  mean  that  which  the  Respondent  contends  for,  th 
BimLiuM.  "'  *«  "  e'dest  male  lineal  descendanV  being  the  elde 

male  claiming  through  males  of  a  particular  line,  the 
come  the  other  words  of  limitation  to  second,  thin 
fourth,  and  so  on  successively.  You  have  a  r^ularcoun 
of  limitation  after  the  first  taker. 

'fhen  I  think  the  word  "  successively"  points  clearly  i 
the  ordinary  course  of  limitation.  Now  in  this  branch  c 
the  will  I  confess  I  can  see  nothing  which  breaks  in  upoi 
the  harmony  of  the  will,  because,  if  this  construction  u 
the  true  one,  it  introduces  no  new  words,  nor  any  unknown 
or  peculiar  limitation.  The  moment  that  you  decide  thai 
primogeniture  was  meant,  that  instant  all  difficulty  is  re- 
moved. If  you  adopt  the  Appellant's  view,  then  a  new 
question  arises  at  every  moment.  You  must  cross  fro0 
youth  to  manhood,  and  from  infancy  to  old  age.  You  most 
find  out,  as  well  as  you  can,  who  is  the  proper  party. 
Nobody  can  tell  that ;  it  is  impossible  for  any  one  to  tell  it 
without  inquiring  of  the  members  of  the  family.  Wbeo 
it  goes  in  the  direct  line  of  primogeniture,  you  may  easily 
know  who  are  brothers  and  brother's  sons,  and  so  on ;  bat 
everybody  does  not  know  the  more  remote  relations. 
There  would  be  very  great  difficulty  indeed  in  finding  oat 
the  proper  persons. 

Nor  do  I  think  that  any  aid  is  derived  from  the  arga* 
ment  that  the  testator  desired  to  render  it  impossible  before 
the  moment  arrived  for  the  division,  to  ascertain  wbo 
should  be  the  party  entitled  to  take,  because  I  think  the 
uncertainty  of  life  and  the  course  of  events  over  which  he 
could  have  no  control  after  he  had  made  his  will,  and  the 
length  of  time  and  number  of  lives  which  might  passawayr 
must  all  have  rendered  it  so  uncertain,  that  no  man  coold 
predicate  to  himself  who  should  be  the  person  to  take. 
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Now  the  advowson  clause  has  been  very  much  relied        1^9. 
upon.     I  do  not  myself  think  that  it  can,  in  any  possible    Thsllussoii 
way.  militate  as^ainst  the  construction  which  1  am  advisinec  t»       ** 
your  Lordships  to  put  upon  this  will ;  but  I  do  think  that 
it  does  admit  of  an  interpretation  very  favourable  to  iti 
The  question  was  raised  upon  this  advowson  clause,  upon 
the  former  appeal  before  your  Lordships,  and  the  Judges 
were  asked  this  question  among  others :    ''  Having  such 
r^ard  as  aforesaid,  if  the  eldest  deceased  son  of  the  testator 
had  had  a  son  deceased,  and  by  that  son  a  grandson,  who 
when  the  living  became  vacant  was  an  infant,  and   the 
second  deceased  son  had  a  son  deceased,  and  by  that  son    • 
a  grandson,  who  when  the  living  became  vacant  was  of 
the  age  of  21  years,  and  therefore  of  the  two  grandsons 
the  latter  was,  in  a  sense,  '  the  eldest  male  lineal  descen- 
dant,' would  the  infancy  of  the  grandson  of  the  eldest  son, 
or  the  circumstance  that  the  grandson  of  the  second  son  wa» 
of  age  and  older  than  the  grandson  of  the  eldest  son,  give  the 
grandson  of  the  second  son  a  right  to  nominate  or  present 
to  the  living?" 

The  answer  of  the  learned  Judges  to  that  question  is 
this  (5).  *^  In  conformity  to  the  opinion  upon  the  first 
question,  we  are  farther  of  opinion  that  the  infant  grandson 
of  the  elder  brother  would  have  a  right  to  nominate  or 
present,  in  the  case  supposed  in  the  second  question,  to  the 
vacant  living,  and  not  the  adult  grandson  of  the  second 
brother.  Upon  this  hypothesis,  we  think  the  nomination 
will  necessarily  belong  to  the  infant  grandson  of  the  elder 
line  as  the  person  unequivocally  pointed  out,  unless  the 
provision  made  by  the  testator  for  carrying  the  nomination 
into  the  second  family  in  case  the  descendant  of  the  first 
flon  should  be  incapable  by  law  of  making  the  nomination^ 

(»)  3  Myl.  &  Cr.  630. 
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1850.         should  in  the  circumstances  stated ,  have  that  effect*    Th« 

Thbllusson    words  are,  the  nomination  to  be  made  by  the  eldest  mak 

REND^mHiM    ^^^^  descendant  of  his  said  three  sons  respectively,  in  thj 

order  and  rotation  aforesaid,  if  he  be  capable  by  law  o 
making  such  nomination  when  the  church  becomes  vacant 
or  within  due  time  afterwards,  otherwise  the  eldest  mak 
lineal  descendant  of  the  next  brother  is  to  present  to  sodi 
living.  The  infant  grandson  of  the  eldest  son  is  the  person 
clearly  pointed  out  to  make  the  first  nomination,  and  we 
think,  notwithstanding  his  infancy,  he  is  by  law  capable  of 
making  such  nomination.  He  therefore  fulfils  precisely  aD 
the  conditions  annexed  by  the  testator  to  the  gift  of  this  Uh 
thority,  and  sustains  precisely  the  description  and  character 
of  the  person  to  whom  it  is  given.  It  has  been  argoed 
that  the  testator  in  his  provision  respecting  legal  incapft* 
city  pointed  at  infancy,  and  that  his  prorision  is  to  be 
understood  as  if  he  had  directed  that  the  descendant  of 
the  second  brother  should  present  if  the  descendant  of  the 
eldest  brother  was  an  infant  Nothing  in  the  provision 
nor  in  the  will  entitles  us  to  do  such  violence  to  the  tes* 
tator's  language;  the  expression  may  have  been  used 
either  firom  a  doubt  respecting  the  state  of  the  law  as  to 
the  presentation  by  an  infant,  or  to  guard  against  the  effi^ 
of  other  incapacities,  such  as  lunacy  or  outlawry,  or  others 
that  might  be  stated.  Either  hypothesis  is  sufficient  to 
satisfy  the  provision,  and  to  leave  the  words  creating  and 
bestowing  the  authority  to  their  natural  operation." 

The  learned  Judges  were  therefore  clearly  of  opinion 
Uiat  this  clause  did  prefer  the  line  of  primogeniture,  and  1 
think  they  came  to  a  ripht  conclusion.  There  is,  of  course, 
this  difference  between  the  advowson  clause  and  the  li^»^ 
tations  with  regard  to  the  disposition  of  the  property,  thai 
here  you  have  the  sons  introduced  ;  in  the  other  the  sow 
are  excluded.     Now  observe  here,  he  directs  them  to  pre 
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Bent ''  a  fit  and  proper  person,  who  shall  for  that  purpose  be  1859. 
Dominated  by  one  of  my  said  sons  in  rotation,  the  eldest  Tbxllussoii 
liaving  the  first  nomination."  Now,  "eldest"  there  decidedly  Hjudi^j^. 
means  eldest  with  reference  to  primogeniture ;  there  can 
be  no  doubt  about  tliat  Then  he  goes  on  to  say,  *'  and 
the  like  nomination  to  be  made  by  the  eldest  male  lineal 
descendant  of  my  three  sons  respectively  in  the  same  order 
and  rotation  aforesaid/'  The  limitation  is,  therefore,  first 
to  the  eldest  of  his  sods,  and  to  the  eldest  male  lineal  de* 
Bcendant  of  that  son.  It  is  impossible  to  say  that  "  eldest 
male  lineal  descendant "  does  not  mean  there  the  heir  male 
Df  the  line  according  to  primogeniture.  The  three  sons 
are  clearly  to  take  in  the  course  of  succession  according 
to  primogeniture.  By  the  decision  of  this  House,  and 
by  the  opinion  of  the  Judges,  it  has  been  held  that  the 
prords  do  not  exclude  infancy.  We  see  that  the  testator 
was  himself  disposed  to  look  at  infancy  as  a  probable 
event.  For  it  is  to  go  to  the  eldest  male  lineal  descen- 
dant, "  if  he  be  capable  by  law  of  making  such  nomi. 
nation  when  the  church  becomes  vacant,  or  in  due 
time  afterwards."  Can  that,  by  reasonable  construction 
mean  anything  else  than  that,  being  an  infant  under  21,  he 
may  perhaps  attain  his  majority  before  it  is  necessary  to 
fill  the  church  ?  Then  what  does  this  show  ?  It  shows  this, 
that  he  preferred  infancy  in  the  immediate  line  of  primo* 
geniture  to  age,  because  he  gives  a  preference  to  an  infant, 
if  he  be  capable  of  making  the  nomination  in  due  time, 
over  a  person  who  may  be  60  or  70  years  of  age  if  you 
like,  the  son  of  a  second  brother.  He  does  not,  therefore, 
at  once  send  it  over  and  say,  **  If  he  is  an  infant  I  will 
have  nothing  to  do  with  him ;  I  want  age ;  I  may  find  age  « 

in  the  second  son's  line ;"  but  he  provides  against  what  he 
believes  to  be  the  disability  of  infancy ;  still,  the  eldest 
son  of  the  first  son  is,  the  moment  he  attains  21,  entitled 
to  the  benefit  of  presenting  to  the  advowson.    Therefore, 
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1859.        although  I  admit  that  it  is  difficult  to  come  to  a  satisfec 
Thklluwok    tory  conclusion  upon  this  advowson  clause  (I  have  read  : 

Rbmduuhav.  ^^^  ^^^  ^^^  considered  it  very  much),  still  I  think  it  i 

drawn  by  the  hand  of  a  master,  and  looking  at  it  mil 
reference  to  the  whole  will,  it  bears,  in  my  opinion,  a  con- 
struction which  harmonises  with  the  other  parts  of  the 
will,  and  your  Lordships  put  that  construction  which  I 
now  submit  to  be  the  true  construction.  You  will  put  all 
the  parts  of  the  will  in  harmony  with  each  otlier,  accord- 
ing to  what  I  believe,  in  my  conscience,  the  testator  in- 
tended. And  therefore,  without  taking  up  more  of  yoor 
Lordships'  time,  I  second  the  motion  of  my  noble  and 
learned  friend,  that  this  appeal  be  dismissed. 

There  was  a  question  raised  by  the  Solicitor-Generalmik 
regard  to  a  portion  of  the  accumulation.  I  have  looked 
into  that  point,  and  I  see  no  ground  for  making  any  excep- 
tion of  that  portion. 

With  reference  to  the  question  of  uncertainty,  I  hate 
already  shown  to  your  Lordships  that  that  question  was 
entirely  concluded  by  the  former  decision  of  this  Hooae; 
and  therefore  it  is  a  question  what  should  be  done  as  to 
the  costs  of  that  part  of  this  appeal ;  because,  undoubtedly! 
the  appeal  on  that  issue  ought  never  to  have  been  pre- 
sented, inasmuch,  as  1  have  already  stated,  it  is  impossible 
that  tliat  question  could  be  disturbed.  But  your  Lord- 
ships have  so  far  given  attention  to  it  as  to  ask  the 
learned  Judges  to  give  their  opinion  upon  that  point.  And 
they  have  done  so.  That,  therefore,  rather  puts  those  par- 
ties in  Court,  if  I  may  say  so,  when  they  ought,  in  my 
opinion,  to  have  been  put  out  of  Court ;  but  as  throughout 
\  this  litigation  the  Court  has  seen  fit  to  throw  the  costs 

upon  the  estate,  I  certainly  should  not  propose  to  visit  the 
next  of  kin  with  the  costs  of  their  appeal,  although  in 
strictness  it  ought  to  be  done,  for  the  sake  of  the  jurisdic- 
tion of  the  House. 


CASES  IN  THE  HOUSE  OF  LORDS.  619 

Lord  Wensleydak:  1869. 

My  Lords,  I  concur  in  the  advice  which  has  been  given    THSLLuasosr 
ix>  your  Lordships  by  my  noble  and  learned  friends  who  Rbkdlmham 
have  preceded  me,  and  agree  with  the  six  learned  Judges 
who  have  favoured  us  with  their  opinions,  and  shall  state 
the  grounds  of  my  opinion  as  shortly  as  the  nature  of  the 
case  admits. 

I  entirely  agree  that  to  the  words  in  this  will  we  must 
apply  the  rule  of  construction,  now,  I  believe,  universally 
adopted  in  Westmijister  Hall,  that  in  construing  all  written 
instruments,  the  grammatical  and  ordinary  sense  of  the 
words  is  to  be  adhered  to,  unless  that  would  lead  to  some 
absurdity,  or  to  some  repugnance,  or  to  some  inconsistency 
with  the  rest  of  the  instrument,  in  which  case  the  gram- 
matical or  ordinary  sense  of  the  words  may  be  modified, 
so  as  to  avoid  that  absurdity,  repugnance,  or  inconsistency, 
but  no  farther :  Warburton  v.  Loveland  (Ot  The  rule  is 
laid  down  by  Sir  James  Wigram  in  somewhat  different 
terms  in  his  admirable  work  on  the  reception  of  parol  evi- 
dence. Proposition  the  first  is,  that  the  testator  is  always 
presumed  to  use  the  words  in  which  he  expresses  himself 
according  to  their  strict  and  primary  acceptation,  unless  from 
the  context  it  appears  that  he  used  them  in  a  different 
sense,  in  which  sense  they  are  to  be  construed.  I  do  not 
think  that  a  different  rule  is  to  be  adopted  in  construing  a 
will  prepared  by  a  lawyer  and  one  penned  by  an  ordinary 
iadividuaL  But  if  technical  words  are  used,  by  whomso- 
ever they  are  written,  they  must  be  considered  as  used  with 
their  technical  meaning,  unless  the  testator  in  the  context 
shows  that  he  meant  to  use  them  in  a  different  sense. 

The  important  question  upon  which  the  case  before  us 

(0  By  Mr.   Jastice    Burton,  1   Hudson  &  B.  Irish  Gas.  648. 
8€C  2  Dow.  &  Clark,  480. 
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1859.        turns,  is  what  is  the  meaning  of  the  words  ''the  elde 
Thbllubson    male  lineal  descendant "  of  Peter  Isaac  Thellussan  liyin 

Rbnd^ham.  **  ^^^  ^™^  ^^  *™®^  ^^^  accumulation  ends,  to  whic 

descendant,  in  the  events  which  have  happened,  one  moiet 
of  the  lands  is  to  be  conveyed  in  tail  male. 

The  words  ''  male  lineal  descendant "  have  alread] 
received  one  judicial  construction  by  this  House,  by  whict 
we  are  unquestionably  bound ;  they  mean  a  male  descen- 
dant  claiming  entirely  through  males. 

The  sole  question,  therefore,  is  to  the  meaning  of  the 
word  ''eldest^  applied  to  such  male  lineal  descendants 
with  the  context  in  this  wilL  The  word  "  eldest*  is  ce^ 
tainly  capable  of  more  meanings  than  one,  as  the  term 
''  elder  **  is.  In  Dr.  JohnsorCs  Dictionary  this  word  is  said 
to  be  the  comparative  of  old,  changed  to  eld,  and  two  oi 
its  meanings  (the  only  meanings  necessary  to  be  considered 
in  this  case)  are  ''  surpassing  in  years **  and  ''having  the 
privileges  of  primogeniture ."  In  which  of  these  two  senses 
is  it  to  be  read  in  this  place  ?  I  think  it  can  hardly  be 
disputed  that  in  its  primary,  that  is,  as  I  conceiTe^its 
original  or  prima  facie  sense,  or  its  strict  sense  (to  use  the 
words  of  Sir  James  Wiffram),  or  perhaps  in  its  ordinary 
and  grammatical  sense  (to  use  those  of  the  common  rule)i 
is  "  surpassing  in  years,"  or  is  that  person  or  thing  which 
has  existed  the  longest  time,  and  when  the  word  "  elder" 
or  eldest  is  used  alone,  or  with  reference  simply  to  an 
individual  person,  the  "eldest"  man,  for  instance,  it  means 
eldest  in  years.  But  if  applied  to  an  individual  having  & 
particular  character,  it  has  a  different  meaning.  Titf 
"eldest"  or  "senior  magistrate,"  or  "oflScer"  does  not 
mean  that  ms^strate  or  officer  who  has  lived  the  greatest 
number  of  years,  nor  indeed  always  him  who  has  filled  the 
office  for  the  longest  time,  for  it  may  indicate  rank  only 
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So  by  the  term  "the  eldest  Earl  of  England'*  is  not  gene-         1859. 
rally  intended  the  Earl  the  most  advanced  in  years,  but  the    Thbllubboit 
eldest  in  point  of  family  origin — the  premier  Earl.  Rbndlesham. 

If  then  we  had  to  construe  a  devise  simply  of  an  estate 
to  the  person  who,  in  a  given  time,  should  be  the  eldest 
male  lineal  descendant  then  living  of  a  given  person,  with- 
oat  the  aid  of  any  context,  it  might  be  a  question  whether 
we  ought  to  hold  these  words  to  mean,  the  eldest,  in  point 
of  years,  of  the  descendants  of  that  person,  all  claiming 
through  males,  or  the  eldest  qtia  lineal  descendant,  that 
one  having  the  right  of  primogeniture,  being  the  eldest  in 
heritable  blood  of  the  male  line — the  eldest  in  the  ordinary 
descent  of  estates. 

It  is  not  necessary  to  decide  what  the  meaning  would  be 
of  those  words  alone  in  such  a  simple  devise.  I  am  inclined 
to  think,  that  being  used  with  reference  to  a  line  of  male 
lineal  descendants,  it  ought  to  be  understood  to  mean,  not 
the  eldest  man,  or  the  eldest  in  age  amongst  the  male  lineal 
descendants,  but  the  eldest  qua  male  lineal  descendant — ^the 
eldest  in  heritable  blood  in  the  male  line. 
.  But  when  these  words  are  to  be  construed  in  this  will  with 
guch  a  context  as  they  have,  I  must  say  that  I  cannot  enter- 
tain a  reasonable  doubt  as  to  their  true  meaning.  If  we  were 
to  construe  them  as  meaning  the  eldest  in  age,  we  should 
attribute  to  the  testator,  who,  from  the  previous  provisions 
in  his  will,  appears  to  have  had  great  family  pride,  and  to 
have  wished  to  found  three  families  with  hereditary  succes- 
uon  in  tail  male,  the  strange  and  fantastical  design  to 
select  the  eldest  in  point  of  years  of  the  male  lineal 
descendants  to  be  the  head  of  the  first  branch  of  each 
family,  with  remainder  to  the  next  then  eldest,  and  so  on 
in  all  the  male  descendants  then  living,  according  to 
seniority  of  years  only,  at  the  time  of  the  determination  of 
the  accumulation.     The  youngest  branch  might  take  the 
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1859.  first,  the  eldest  second,  the  third  the  fourth,  the  fourth  the 
Thbllussoit  third,  and  so  on,  as  the  ages  of  the  different  individuals 
Rbndlbsham.  ^^  those  different  branches  might  happen  to  be  at  the 
period  of  division.  Now,  this  must  strike  any  one  as 
extremely  eccentric,  and  unlikely  to  have  entered  into  the 
contemplation  of  a  man  of  ordinary  sense  and  reason.  It 
is  quite  true  that  the  singularity  and  apparent  absurdity 
of  a  testator's  intention  will  not  prevent  its  taking  effect,  if 
his  meaning  is  clear ;  but  if  the  words  are  capable  of  bear- 
ing two  constructions,  one  which  would  make  the  bequest 
probable,  and  consistent  with  the  rest  of  the  will,  and 
another  which  is  strange  and  singular,  and  approaching  to 
the  absurd,  the  former  ought  certainly  to  be  adopted. 

If  the  testator  had  intended  to  make  the  strange  and 
whimsical  provision  which  is  attributed  to  him,  he  would 
naturally  have  said  the  eldest  man  or  the  eldest  in  age 
among  the  male  lineal  descendants.  And  then  undoubt- 
edly his  intent  must  have  been  carried  into  effect,  and  its 
strangeness  and  eccentricity  would  not  have  prevented  its 
operation.  But  the  words  used  are  not  only  quite  con- 
sistent with  the  reasonable  and  probable  intent  to  prefer 
the  eldest  in  point  of  blood,  but  probably  ought  to  be  held 
to  have  that  meaning  without  any  context,  and,  with  Ae 
additional  context  to  explain  them,  there  seems  to  me  to  be 
no  reasonable  doubt  as  to  their  meaning. 

The  remainder  is  to  the  second,  thb*d,  fourth,  and  all  and 
every  other  male  lineal  descendant  or  descendants  then 
living  of  Peter  Isaac  Thellusson  successively  in  tail  male. 
The  words  "  second,  third,"  &c.,  are  used  relatively  to  the 
eldest.  And  it  is  much  more  reasonable  to  hold  that  they 
give  the  sense  of  first  to  **  eldest,"  that  is,  first  in  respect 
of  primogeniture,  or  first  in  blood  inheritable  by  descent, 
rather  than  that  the  word  "  eldest"  is  to  qualify  the  words 
"  second  and  third,"  and  to  cause  them  to  be  read  as  second 
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oldest,  third  oldest^  &c.    And  if  the  testator  had  intended        18^9. 
to  give  the  estate  according  to  their  respective  ages,  one    Thbllubson 
cannot  doubt  he  would  have  used  the  words  second  in  age,  Rbhdlbsham. 
third  t»  age,  &c.,  or  an  equivalent  expression. 

I  think,  therefore,  that  the  true  construction  of  the  clause 
in  question  is,  that  the  '^  eldest"  means,  not  eldest  in  years, 
bat  in  the  priority  of  succession,  eldest  in  inheritable 
blood. 

It  was,  however,  urged  by  Sir  Richard  Bethell  in  his 
iQost  able  argument,  that  what  has  been  termed  the  ''  paren- 
thetical clause,"  on  which  he  mainly  relied,  explained  in 
vhat  sense  the  word  ^^ eldest"  was  used,  because  that 
^use,  on  the  supposition  that  it  meant  the  most  aged,  was 
iseful  and  indeed  necessary,  but  that  if  it  meant  the  eldest 
ti  respect  of  primogeniture  it  was  useless. 

I  do  not  think  that  if  considered  as  surplusage  it  would 
>e  of  much  importance  in  such  a  case  as  this.  But  if  I 
ightly  understand  his  argument,  the  parenthetical  clause 
^  as  necessary  and  useful  in  one  supposition  as  the 
ther.  If  "eldest"  is  to  be  taken  as  the  most  aged,  it 
light  happen  that  at  the  period  of  division  the  descen- 
lant  who  was  eldest  in  point  of  years  might  have  an  eldest 
on,  who  might  be  the  next  eldest,  older  than  all  the  other 
escendants  of  Peter  Isaac  Thellusson.  The  clause  re- 
[uires  that  in  that  case  such  eldest  son  who  would  be 
^ble  of  taking  as  heir  in  tail  of  his  father,  should  not 
ave  a  remainder  limited  to  him  in  tail  as  a  purchaser. 

But  suppose  the  term  "  eldest "  to  mean  the  eldest  having 
ie  privilege  of  primogefiiture,  the  eldest  in  heritable  blood, 
lis  eldest  son  might  be  considered  as  a  second  descen- 
lant  in  the  same  sense,  the  second  in  the  line  of  heritable 
>lood.  And  it  would  be  as  useful  and  necessary  to  intro* 
iQce  the  clause  in  this  case  as  in  the  other. 

It  may  be  fit  to  notice  another  argument  that  was  used 
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^^*  at  the  Bar  in  favour  of  the  hypothesis  that  the  testator 
Thbllumon  meant  the  eldest  in  age  to  have  the  estate  at  the  expira- 
BniDUBiuii,  tion  of  the  time  of  accumulation.     It  was  said  that  his 

object  was  to  cause  a  greater  uncertainty  as  to  the  persoa 
who  was  to  be  entitled,  and  thereby  to  dimini^  the  chance 
of  anticipation  by  sale  of  the  iuture  interest.  It  is  trae, 
indeed,  that  if  the  eldest  in  age  was  to  take,  he  would  at 
any  given  time  have  a  worse  chance  of  succeeding  to  the 
estate,  because  it  was  less  likely  that  he  would  survive  the 
lives  during  which  the  accumulation  was  to  take  place, 
than  the  eldest  in  blood  if  he  was  to  take,  save  in  the  case 
of  his  happening  to  be  the  same  person,  and  would  be  aUe 
to  sell  that  chance  for  less  than  the  eldest  in  blood,  and  in 
that  respect  would  be  less  likely  to  anticipate.  This  sup- 
position is,  however,  very  fanciful  and  improbable.  The 
chance  of  anticipation  would  depend,  not  upon  the  valoe 
of  the  interest  (for  each  person  could  sell  it  for  its  trne 
value),  but  upon  the  habits,  character,  and  pecuniaiy 
circumstances  of  the  person  entided,  of  which  the  testator 
could  not  possibly  form  an  opinion.  I  think  it  cannot  be 
for  a  moment  supposed  that  an  idea  of  this  sort  could  have 
entered  into  his  mind. 

As  to  the  advowson  clause,  opposite  inferences  hare 
been  drawn  on  both  sides  by  the  learned  Judges,  Mr.  Jus- 
tice Crompton,  Mr.  Justice  Bt/les,  and  Mr.  Justice  Wight' 
marly  on  the  one  side,  and  Barons  Martin  and  Bramwdi 
on  the  other.  On  the  supposition  that  the  testator  tliought 
that  infancy  was  a  disqualification,  I  think  any  argument 
derived  from  this  clause,  on  one  side  or  the  other,  is  very 
unsatisfactory,  and  ought  to  be  entirely  rejected;  and, 
indeed,  the  learned  Judges  respectively  do  not  seem  to 
place  much  reliance  on  this  clause. 

Nor  do  I  think  it  necessary  to  advert  to  the  numerous 
cases  of  the  construction  of  other  wills  with  different  words, 
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which  were  quoted  at  great  length  at  your  Lordships'  Bar,         ld59. 
and  with  no  advantage.     And  I  quite,  agree  in  the  obser-    Thbllusson 
vation  of  Sir  Richard  Bethell  as  to  the  inutility  of  at-  R£in>LE8Hui. 
tempting  to  illustrate  the  words  of  one  will  by  those  of 
another.  Cases  as  to  the  construction  of  the  words  '^  elder  " 
and  "  younger"  son  throw  no  light  whatever  on  this. 

The  result,  in  my  opinion,  is,  that  the  word  '^  eldest"  is, 
in  this  will,  from  the  subject  to  which  it  refers,  and  the 
whole  context,  to  be  construed  in  the  sense,  not  of  oldest 
in  point  of  age,  but  eldest  in  point  of  primogeniture,  eldest 
inheritable  blood.  And  I  agree  with  Mr.  Justice  Cromp- 
Um,  that  looking  at  the  whole  will,  the  construction  by 
which  the  estate  goes,  as  it  would  have  done  if  the  estate 
tail  had  commenced  earlier  in  the  succession,  is  the  one  in 
accordance  with  the  general  scope  of  the  will,  and  that  the 
CQDstniction  according  to  which,  at  the  end  of  the  period 
of  accumulation,  the  estates  are  to  be  conveyed  and  the 
remainder  limited  according  to  the  relative  age  of  the  de- 
x^eodants,  is  «o  strange,  fantastical,  and  little  reconcilable 
^th  the  clear  intention  of  the  testator  to  make  three 
koily  estates,  each  to  descend  in  the  usual  way  of  limita- 
ion  of  large  estates,  that  it  ought  not  to  be  adopted  with- 
>Qt  the  clearest  possible  words  incapable  of  any  other 
ational  construction.  And  the  words  in  the  will  are 
learly  not  of  that  character ;  quite  the  contrary. 

With  this  opinion,  it  is  hardly  necessary  to  say  that  I 
bink  it  impossible  to  hold  that  the  will  is  void  for  un- 
ertainty.  And  it  becomes  unnecessary  to  consider  the 
•bjection  of  my  noble  and  learned  friend  opposite,  that 
bat  question  is  already  concluded. 

I  have  made  up  my  mind  upon  the  great  question 
n  the  case  on  considering  the  will  itself;  but  it  is  a 
S^eat  satisfaction  to  know  that  the  result  accords  with 
^  mach  considered  opinion  of  Lord  Eldon  in  Oddie  v. 

VOL.  VII.  M  M 
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1869.        Woodford  (/)  and  with  that  of  Mr.  Justice  Btdkr  ex- 
THELLU880K    prcsscd  in  the  case  of  Thellusson  v.  Woodfard{u). 
Rrndushax.       ^^  remains  to  observe,  upon  a  point  suggested  by  the 

Solicitor  Generaly  viz.,  that  there  is  an  intestacy  as  to 
part  of  the  trust  funds.  The  trust  is  to  employ  the  per- 
sonalty in  the  purchase  of  real  estates,  and  then  to  collect 
the  rents  and  profits,  both  of  the  lands  devised  and  of  the 
lands  purchased  as  aforesaid,  and  invest  the  money  arising 
firom  these  rents  and  profits  in  similar  purchases,  and  then 
to  collect  and  invest  the  rents  and  profits  of  those  landB  lo 
purchased  as  last  aforesaid,  in  the  same  manner  as  thoee  of 
the  lands  devised  and  first  purchased.  He  contended,  tkt 
there  is  no  trust  as  to  the  rents  and  profits  of  any  hods 
purchased  with  the  rents  and  profits  of  the  lands  secondly 
purchased.  A  similar  argument  was  used  as  to  the  money 
arising  from  the  sale  of  timber  on  the  estates  secondly 
purchased*  The  direction  is  to  cut  down  timber  upon  die 
lands  devised  and  those  directed  to  be  purehaeed,  and  lell 
the  timber  and  lay  out  the  produce  in  the  purchase  of 
other  estates. 

I  think  it  clear,  that  this  includes  the  timber  upoa  •! 
the  lands  directed  to  be  purchased  at  any  time,  and  jm^ 
chased  at  any  time,  either  first  or  secondly,  and  tlitt 
there  is  no  intestacy  as  to  the  produce  of  the  sales  of 
timber.  I  think  it  clear  also,  that  the  clause  em- 
powering investment  in  the  funds  untU  a  proper  jm- 
chas  was  to  be  made,  applies  to  the  rents  and  profits  of 
all  the  lands  purchased  under  the  directions  of  the  will, 
whether  purchased  first  or  secondly,  or  at  any  other  time, 
and,  therefore,  implicitly  authorises  the  investment  in  hai 
of  all  the  rents  and  profits  of  all  the  estates.  The  objectioo, 
therefore,  of  the  Solicitor  General  cannot  prevail. 

(0  3  Myl.  &  Cr.  684. 696.  (u)  4  Tas.  Jon.  876. 
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I,  therefore,  entirely  concur    to   recommending  your        ***8- 
Lordehips  to  afErm  the  Judgment  of  the  Court  below.    As    Thku-uhon 
to  the  costs,  I  think  they  ought  to  be  paid  out  <^  the  BxmaJiBjM. 
estate. 

Lord  Brougham: 

My  Lords,  not  having  had  the  advantage  of  hearing  the 
whole  of  the  argument,  I  purposely  abstain  from  taking 
mny  part  in  the  decision  iarther  than  to  state  that  I  entirety 
agree  with  my  noble  and  learned  friends  in  the  conclusion 
at  which  they  have  arrived,  from  all  my  recollection  of  that 
large  part  of  the  ailment  which  I  did  hear,  and  from 
reading  the  opinions  of  the  learned  Judges. 

The  learned  Judges  differ  upon  this  subject:  the  two  views 
principaUy  taken,  which  were  most  ably  ai^ed  at  the 
Bar,  and  which  have  been  most  ably  argued  on  either  ta.de 
by  the  learned  Judges,  relate  to  the  question  whether 
"  eldest "  is  to  be  taken  to  mean  oldest  in  point  of  years, 
or  first  in  point  of  lineal  male  Euccefision.  Both  those 
views  have  been  AiUy  and  elaborately  ai^ed ;  and  I  quite 
agree  with  my  noble  and  learned  friends  in  tbe  opinion  at 
which  they  have  arrived  upon  that  question. 

My  Lords,  that  there  is  any  room  for  holding  the  will 
void  for  uncertainty,  that  there  is  any  ground  for  sayii^ 
ibat  no  intelligible  construcUon  can  be  put  upon  it,  I  deny, 
and  also  that  there  is  any  ground  for  saying  (which  is  a 
barely  possible  case  to  happen)  that  the  two  conflicting 
Ofnnions  are  supported  by  reasons  so  accurately  and  nicely 
and  completely  balanced,  that  it  is  impossible  to  decide 
either  way,  in  which  case  the  will  might  be  said  to  be  void 
for  uncertainty,  but  no  such  case  as  that  arises  here.  The 
atguments  were  most  ably  stated  at  the  Bar,  and  they  have 
been  most  ably  stated  also  by  the  minority  of  the  learned 
Judges,  Mr.  Baron   Martin  and    Mr-  Baron   Bramwell, 
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1859.  for  the  construction  of  oldest  in  point  of  age;  but  taking 
THBLLuttOM  the  arguments  on  the  other  side,  without  regard  to  th^ 
P      ^'  weight  of  authority,  and  having  regard  only  to  the  weigK^ 

of  argument,  I  am  clearly  of  opinion   that  there  is  ao 
balance  whatever,  but  that  the  preponderance  is  decidedly 
in  favour  of  the  view  taken  by  the  majority  of  the  learneif 
Judges. 

I  am,  therefore,  of  opinion,  that  my  noble  and  learned 
friends  have  come  to  a  right  conclusion,  and  that  the 
proposition  of  my  noble  and  learned  friend  who  spoke 
first,  to  affirm  the  judgment  of  the  Court  below,  ought  to 
be  adopted. 

The  Lord  Chancellor  : 

My  Lords,  having  been  counsel  for  one  of  the  Appellants 
in  the  Court  below,  and  having  also  signed  the  case  and 
the  reasons  for  the  Appeal  to  your  Lordships,  I  dete^ 
mined  that  I  would  take  no  part  in  the  decision,  unless  it 
should  happen  that  there  was  an  equal  division  of  opinion 
amongst  your  Lordships.  Fortunately  there  is  an  unani* 
mous  concurrence  of  judgment  amongst  your  Lordship^s 
and,  therefore,  I  think  it  proper  to  decline  to  express  any 
opinion  on  the  subject,  but  I  thought  it  right  to  give  this 
explanation,  because  from  the  position  which  I  have  the 
honour  to  hold  in  your  Lordships'  House  and  from  my 
having  been  present  during  the  whole  course  of  the 
argument,  it  might  otherwise  have  excited  surprise  that 
I  should  take  no  part  in  the  Judgment  in  this  most  impor- 
tant case. 

My  Lords,  I  wish  to  make  one  observation  with  regard 
to  an  objection  which  has  been  taken  by  one  of  my  noble 
and  learned  friends  to  a  question  which  was  put  to  the 
learned  Judges  as  to  the  devise  being  void  for  uncertainty. 
My  Lords,   I  quite  agree   with  my   noble  and  learned 
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fiiendy  that  it  would  be  highly  improper  to  refer  any  ques-        1859. 

tion  to  the  learned  judges,  or  to  permit  any  discussion  upon    Thklluabow 

it  which  had  been  finally  decided  by  your  Lordships'  House.  jjmnnM^^ 

But  the  impression  upon  the  majority  of  your  Lordships' 

minds  at  the  time  when  we  were  framing  the  question  for 

the  learned  Judges  was,  that  the  point  as  to  the  uncertainty 

of  this  devise  had  not  been  finally  decided ;  that  as  circum  ] 

stances  stood  at  the  time  of  the  former  Judgment,  the  House 

could  not  come  to  any  final  decision  upon  that  point  be> 

cause  events  might  possibly  arise,  in  which,  if  there  should 

be  any  uncertainty  then  existing,  it  would  be  entirely 

removed  by  the  fact  of  only  one  person  remaining,  who 

would  be  the  person  designated  by  the  words  in  the  wilL 

My  Lords,  I  have  thought  it  right,  as  the  objection  has 

been  taken  by  my  noble  and  learned  firiend,  to  explain  the 

reasons  why,  as  your  Lordships  may  recollect,  you  firamed 

that  question  for  the  opinion  of  the  learned  Judges;  and 

I  cannot  help  thinking  that  it  was  right  that  we  should  do 

so,  and  that  the  question  had  not  been  finally  decided  upon 

which  they  have  delivered  their  opinion. 

Lord  St.  Leonards : 

My  Lords,  I  wish  just  to  put  your  Lordships  right  upon 
this  point  There  might  be  questions  of  construction  to 
arise,  but  1  must  deny  that  any  question  of  uncertainty 
could  ever  arise  upon  this  will,  after  what  had  taken  place. 
That  point  was  entirely  concluded  and  set  at  rest  by  the 
decision  of  this  House.  Many  questions  of  construction 
might  be  raised,  but  none  of  uncertainty.  The  decision  of 
this  House  appeared  to  me  to  be  perfectly  conclusive  upon 
that,  and  therefore  it  was  that  I  protested  against  what  I 
thought  might  be  hereafter  quoted  as  a  dangerous  prece- 
dent, of  calling  in  question  a  deliberate  decision  of  this 
House. 

M  M  3 
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1859.  Lord  Cranworth. — My  Lordsi  I  only  wish  to  say,  in  con- 

Thblluboh    firmation  of  what  has  fallen  from  my  noble  and  learned 

Rbndlbhax   ^^"^  ^^  ^^  woolsack,  that  it  certainly  did  not  appear  to 

me  that  the  decision  of  this  House^  in  the  former  appeal, 
had  finally  and  irrevocably  determined  that  in  no  e^ait 
which  might  happen,  could  there  be  an  uncertainty.  At 
the  time  when  the  House  said  that  the  ¥nill  could  not  be 
considered  void  for  uncertainty,  there  was  a  possibility 
that  the  whole  estate  might  eventually  vest  in  one  person. 
The  House  could  not  say  that  that  event  might  not  happen. 
If  it  did  happen,  there  could  be  no  uncertainty.  At  the 
same  time  it  might  have  been  the  opinion  of  the  House,  that 
if  the  evaits  should  happen  which  have  in  fikct  happened, 
there  would  be  an  uncertainty.  I  rather  wished  to  explam 
this,  because  I  quite  concur  vdth  my  noble  and  learned 
friend,  that  it  would  be  extremely  wrong  for  this  House 
ever  to  re-open  a  question  which  has  been  once  decided. 
If  the  House  erred  in  so  interpreting  what  was  done  20 
years  ago,  that  was  a  mistake  undoubtedly ;  but  it  was  not 
my  opinion  that  we  were  erring  in  that  respect.  I  thmk 
we  put  a  right  construction,  and  took  a  right  view  of  the 
former  judgment ;  but  I  cannot  doubt  that  the  House  will 
concur  (as  I  quite  concur),  in  what  has  fallen  firom  my 
noble  and  learned  fi^end,  that  it  would  be  most  impn^ 
for  the  House  ever  to  re-open  a  question  that  has  been 
once  decided. 

Lord  Wensleydale, — My  Lords,  I  quite  concur  with  my 
noble  and  learned  friend  on  the  woolsack,  and  with  my 
noble  and  learned  friend  opposite,  that  this  was  a  very  pro' 
per  question  to  put  to  the  learned  Judges,  because  at  the 
time  the  case  was  before  the  House  on  the  former  occa- 
sion, it  might  have  happened  that  when  the  period  of  dis- 
tribution arrived,  the  same  man  would  be  both  eldest  in 
point  of  age,  and  eldest  in  point  of  heritable  blood,  and 
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dierefore  I  think  that  question  could  not  be  concluded  by        1859. 
anything  that  had  previously  passed  in  this  House.  Tbbllubson 

Lord  St.  Leonards. — It  was  a  question  concluded  against  "Einxin^saAM. 
the  next  of  kin  and  the  heir  at  law  that  there  was  no  un- 
certainty. 

Decree  affirmed.    Appeals  dismissed,  with  direction  that 
the  costs  of  the  appeals  should  be  paid  out  of  the  estate. 


Thokas  H.  Eybbs  and  Others     -    Plaintiffs  in  Error. 
Thomas  Challis        ...    Defendant  in  Error. 

Though  a  gift  orer  may  as  to  one  altematire  operate  as  an  executory 
devise  it  will  not  necessarily  do  so  as  to  another ;  and  if  the  second 
Is  that  which  in  fiact  occurs,  the  gift  may  be  treated  as  a  good  con- 
tingent remainder. 

The  inyalidity  of  one  altematiye  will  not  necessarily  defeat  the 
other. 

IHTiae  to  2IL  for  life,  ^'and  from  and  after  her  decease  to  sach  child 
or  children  as  she  may  have,  if  a  son  or  sons  who  shall  lire  to 
attain  the  age  of  twenty-three,  and,  if  a  daughter  or  daughters,  who 
diall  lire  to  attain  the  age  of  twenty-one,  as  tenants  in  common, 
&C.  f*  and  in  case  of  the  death  of  any  son  under  twenty-three,  or 
daughter  under  twenty-one,  the  share  to  go  to  the  sarrivors  attain- 
ing those  ages.  And  in  case  E.  has  only  one  son  to  attain  twenty- 
three,  or  a  daughter  to  attain  twenty-one,  to  such  son  or  daughter. 
^  And  also,  in  case  E*%  children  shall  die  under*'  the  ages  men- 
tioned, ^  or  if  she  has  none, "  then  to  J.  A.  and  S.  for  life,  and  after- 
wards to  their  sons  and  daughters  on  attaining  the  abore  ages 
respectirely.  There  were  similar  devises  to  J.  A,  and  S.y  but  in 
the  devises  to  J.  and  S.  nothing  was  said  as  to  total  absence  of 
iasue ;  in  that  to  A.  the  words  used  were  ^and  ferther,  in  case  A. 
shall  die  without  issue."  E.  first  and  A.  afterwards  died  without 
ever  having  had  a  child  : 

Hbld,  That  on  the  death  of  A.  the  gift  over  in  fevour  of  a  daughter 
of  Jl,  who  had  attained  twenty-one,  took  effect  as  a  contingent  re. 
mainder,  because  no  prior  estate  was  divested  or  displaced,  and  when 
the  particular  estate  (the  life  estate  of  A.)  determined  the  contin- 
gency on  which  the  remainder  was  to  take  effect,  had  occurred  : 

Hkld  also.  That  though  the  gift  over,  on  the  death  of  ^s  sons  under 
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1850.  living  to  the  age  of  twenty-one  years,  his,  her,  and  their 
Eykbs  heirs,  executors,  administrators,  and  assigns^  if  more  tlan 
Chalub.  ^^^  ^  equal  shares  as  tenants  in  common,  and,  if  only 
one  child,  to  such  only  child,  his  or  her  heirs,  execoton, 
administrators  and  assigns.  And,  farther,  in  case  of  the 
death  of  my  said  son,  or  either  of  my  said  two  daogfaten, 
without  leaving  a  child,  if  a  son,  who  shall  live  to  attain 
the  age  of  twenty-three  years,  or  if  a  duva^ier,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  I  give  the  part 
and  parts  such  children  or  child  vrould  be  entitled  to  as 
aforesaid  unto  the  child  or  children  of  my  said  son  and 
two  daughters  having  issue,  if  a  son  or  sons  living  to  the 
age  of  twenty-three  years,  and  if  a  daughter  or  daoghten 
living  to  attain  the  age  of  twenty-one  years ;  if  two  of  my 
said  last  named  children  have  such  children  or  diild,  to 
them,  his,  or  her  heirs,  executors,  administrators,  and 
assigns,  as  taking  in  equal  shares  from  his  or  her  fether  or 
mother,  his,  her,  and  their  heirs,  executors,  administrators, 
and  assigns ;  and  if  only  one  of  them,  my  said  scm  and  two 
daughters,  leaves  issue  that  lives,  if  a  son  or  sons  to  the 
age  of  twenty-three  years,  if  a  daughter  or  daughters  lives 
to  attain  the  age  of  twenty-one  years,  then  I  give  the  whole 
of  such  last  mentioned  estate  and  premises  unto  such  iwae^ 
if  more  than  one,  in  equal  shares,  their  respective  heiiSi 
executors,  administrators,  and  assigns,  and,  if  only  one,  to 
such  one,  his  or  her  heirs,  executors,  administrators,  and 
assigns  at  the  ages  aforesaid.  And  it  is  my  desire  that 
the  rents,  produce,  and  profits  of  the  said  last-mentiooed 
premises  shall,  after  all  deductions  for  the  purposes  afore- 
said, be  applied  for  or  towards  the  maintenance  and  educa- 
tion of  the  children  of  my  said  daughter  Elizabeth  MariOt 
and  of  my  said  son  and  two  other  daughters'  children  until 
entitled  to  the  said  estates  and  premises."  The  testator 
afterwards  made  a  codicil,  which,  however,  did  not  affed 
the  preceding  dispositions. 
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my  said  daughter  IMzabetk  Maria  may  have,  if  a  son  or 
sons,  nnder  the  age  or  ages  of  twenty-three  years,  or  if  a 
daughter  or  daughters  under  the  age  of  twenty-one  years, 
the  share  or  shares  of  such  child  or  children  bo  dying 
to  go  to  the  Burvivors  and  survivor  of  such  child  or 
children  attaining  such  ages,  if  more  than  one,  their  heirs, 
executors,  administrators,  and  asaigna  in  equal  shares  ag 
tenants  in  common,  and  in  case  my  said  daughter  Eliza- 
heth  Maria  has  only  one  child,  if  a  son  that  shall  live  to 
the  age  of  twenty-three  years,  or  if  a  daughter  that  shall 
lire  to  the  age  of  twenty-one  years,  1  give  all  the  said  last- 
mentiooed  premises  unto  such  only  child  so  attaining  such 
age,  his  or  her  heirs,  executors,  administrators,  and  assigns. 
And  also  in  case  all  the  children  of  my  said  daughter 
XUixabeth  Maria  shall  die,  if  a  son  or  sons  under  the  age 
of  twen^-three  years,  or  if  a  daughter  under  the  age  of 
twenty-one  years,  or  if  the  hat  non«(a*),  Igive  all  the  said 
last-mentioned  premises  unto  the  trustees,  kc  during  the 
reflective  lives  of  my  said  son  John  DoUey  and  daughters 
Sarah  Ward  and  Ann  DoU*y,  upon  trust  to  pay  or  permit 
my  said  son  and  two  last  named  daughters  to  receive  and 
take  the  rents,  profits,  and  annual  income  thereof  for  and 
during  their  respective  natural  lives  in  equal  shares,  the 
shares  of  my  said  two  daughters  to  be  for  their  separate 
tses  only  and  independent  of  any  hushand  or  hushands ; 
and  upon  the  decease  of  my  said  son  and  two  last  named 
daughters,  I  give  the  share  of  each  of  them  so  dying  unto 
Us  or  her  children,  if  a  son  or  sons  living  to  attain  the 
age  of  twenty-three  years,  and  if  a  daughter  or  daughters 


(a')  Then  were  similar  derlMS  to  the  testator's  other  childmi. 
la  that  to  AnOf  the  words  in  this  part  of  the  will,  a*  to  the 
of  iasue,  were,  "or  in  eou  »y  vtid  davghur  ttim  shall  die  teiihout 
ittue."    la  the  other  devises  neither  of  these  foniiHof  txpreEsion 
In  other  lespeda,  the  devises  were  in  all  material 


points  ^^PI^^^^H 
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1869.  Mr.  Malins  and  Mr.  Greene  (Mr.  BaUey  and  Mr. 

£vEB8  George  Atkinson  were  with  them)  for  the  Plaintififliii 

Ann  had  an  estate  for  life;  and  in  the  event  wliick 
has  happened,  of  her  dying  without  ever  having  had  a 
child,  the  gift  over  must  be  treated  as  a  contingent  re- 
mainder which  took  effect  on  the  determination  of  the 
particular  estate,  and  consequently  was  not  void  for  re- 
moteness: Cole  V.  Sewell(jd).  The  limitation  to  her 
children  was  a  contingent  remainder  in  fee,  which  mi^ 
have  vested,  but  did  not :  then  the  testator  says,  that  if  she 
shall  die  without  issue  other  persons  are  to  take  the  pro- 
perty as  tenants  in  common  for  life,  and  their  childrra  after 
them.  This  is  an  alternative  contingent  remainder,  a  re- 
mainder with  a  double  aspect,  according  to  the  rule  laid 
down  in  Luddington  v.  Kime  (e),  and  acted  on  in  GW- 
titk  V.  BilUngton  (/),  Crump  v.  Norwood  (y),  and  Oth 
ring  v.  Howard  (g  ^),  and  consequently  the  doctrine  of 
remoteness  does  not  apply  here.  For,  the  moment  it  is 
ascertained  that  the  Court  has  to  deal  with  a  contingent 
remainder,  then  comes  in  the  rule  that  every  remainder 
must  be  supported  by  an  estate  for  life,  or  in  tail,  and 
must  take  effect  during  the  continuance  or  at  the  expiration 
of  that  estate :  Cole  v.  Sewell  (h).  That  was  so  here ;  and 
at  the  death  of  Ann,  the  particular  estate  determined,  and 
the  gift  over  took  effect  as  a  remainder.  The  case  of 
Festing  v.  Allen  {t)  does  not  impeach  this  doctrine,  for 
there,  though  the  children  of  Mrs.  Festing  could  not  take, 
because  they  had  not  attained  twenty-one  when  the  parti- 
cular estate  failed,  yet  their  very  existence  prevented  the 

{d)  2  II.  L.  Cas.  186.  (A)  4  Dm.  &  War.  1 ;  2  R  L 

\e)  1  Lord  Raym.  20a  Cas.  186. 

(/)  Doug.  763.  (t)  12  Mee.  &  Wels.  27D.  Set 

(g)  7  Taunt.  362.  also  6  Hare,  67a 

{g')  16  Sim.  396. 
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effect  of  the  second  contingency,  and  the  estate  coald  not 
go  over.  No  such  difficulty  arises  here,  for  Ann  had  no 
children,  and  here  there  id  a  particular  estate,  that  of  ^nn 
herself,  which  sustains  the  '^ift  over  to  her  brother  and 
sister's  children  till  the  happening  of  her  owd  death.  This 
case  is  clearly  distinguishable  from  Leake  v,  Jtobimon  (J),  for 
there  the  gift,  part  good  and  part  bad,  was  made  to  a  class, 
and  (he  two  parties  of  that  class  could  not  be  separ^ed 
from  each  other.  Here  each  gift  is  an  altemaUve  con- 
tii^nt  remainder,  and  being  so,  Ann  could  have  destroyed 
tiie  remainder  by  a  fine :  Doe  d.  Herbert  v.  Selby  {k) ;  but 
not  having  done  so,  that  case  shows  that  her  particular 
estate  which  would  support  the  first  remainder  as  a  con- 
thtgent  remainder  will  also  (the  first  contingency  new 
having  happened)  support  the  other,  which  is  an  altema- 
tire  contingent  remainder.  If^nn  had  had  sons  living 
at  her  death,  it  might  have  been  contended  that  this  alter- 
native devise  over  was  an  executory  devise,  and  was  void 
for  remoteness,  depending,  as  it  would  then  have  done,  on 
ber  Bons  not  bving  to  twenty-three ;  but  as  she  bad  no 
children,  it  took  effect  immediately  on  her  death,  as  a 
emtingent  remainder. 

The  Court  of  Exchequer  Chamber  was  wrong  in  treating 
the  two  devises  as  bad,  because  one  of  them  might,  under 
certain  circumstances,  have  been  iU^;aI  as  too  remote.  I^ 
Ml  account  of  the  events  that  happened,  one  of  them  could 
have  full  effect  given  to  it,  the  Court  ought  to  have  given 
it  effect:  Monypetuiy  v.  Dering  {t).  Longhead  A.  Hopkins 
V.  Phelp*{m). 

It  cannot  be  contended,  that  because  the  words  creating 
the  limitation  over  in  the  case  of  Ann  appear  to  refer  only 

ii)  Z  Her.  363.  &  Gord.  145. 

{*)  ZBam.  &  Cr.  926.  (»)  2  Sir  W.Bl.  70i. 

(0  7  Hare,  fi68  ;  2  De  G.  M. 
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1859.  to  the  death  of  children  they  are  not  to  be  appUed  to 
Kybu  the  case  of  no  children  coming  into  existence.  The 
Challxs  meaning  of  the  testator  was  the  same  in  the  case  of 
Ann  as  in  that  of  JElizabeth  Maria ;  it  was  that  the  estate 
should  go  over  if  Ann  died  without  children,  whether 
that  arose  from  her  never  having  any^  or  from  their  dying 
before  her ;  and  the  mistake  in  the  Exchequer  Chamber 
wasi  that  while  admitting  the  devise  over  in  the  case  of 
one  estate  to  be^  on  that  account,  a  contingent  remainder, 
the  Court  applied  in  the  case  of  the  other  estate  the  doc- 
trine peculiar  to  an  executory  devise,  and  did  so  because 
of  the  absence  of  any  expression  as  to  dying  without 
having  any  children,  and  because  one  event  being  too 
remote,  the  two  parts  of  the  devise  could  not  be  separated 
from  each  other.  Yet,  in  Jones  v.  Westcamb  (n\  and 
Gulliver  v.  Wickett  (o),  both  cases  on  the  same  will,  the 
first  relating  to  personal,  the  other  to  real  estate,  the  derise 
over  being  exactly  like  the  present^  it  was  held  to  take 
effect  on  the  death  of  the  wife,  who  never  had  any  child  at 
all.  In  Avelyn  v.  Ward  (/>),  that  principle  was  applied  to 
a  case  of  a  different  kind.  There  the  devise  was  on  con- 
dition that  the  land  should  go  over  to  another  if  the  derisee 
did  not  give  a  release  in  three  months  after  the  testator's 
death.  The  devisee  died  in  the  testator's  lifetime,  and  it 
was  held  that  the  devise  over  took  effect.  Meadowt  ▼* 
Parry  (f ),  and  Murray  y.  Jones  (r),  established  the  same 
rule,  which  was  also  acted  on  in  MacJdnnon  v.  SeweU{t)t 
and  in  Wilson  v.  Mount  (jt).  The  principle  always  had 
been,  that  it  was  the  bounden  duty  of  the  Court,  if  it  could 

• 

properly  be  done,  to  support  a  devise  as  a  contingent  remaiu' 

(n)  1  Eq.  Cas.  Abr.  246.  (r)  2  Vcs.  &  Bea.  313. 

(o)  1  Wils.  105.  (s)  2  Myl.  &  K.  202. 

ip)  1  Yes.  420.  (0  2  Beav.d97. 
(g)  1  Yes.  &  Bea.  124. 
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der,  and  not  as  an  execatory  devise,  Cawardine  v.  Cemar-        ISfiB. 
^ne  («).     In  Doe  d.  Harris  y.  Eowell  (v),  therefore,  an        Enm 
executory  devise  was,  by  the  course  of  events,  held  to  have      Cbujjm. 
been  converted  into  a  contingent  remainder.     The  prin- 
ciple there  acted  on  must  be  applied  here,  so  that  even  if 
the  devise  over  in   this  case  had  originally  home   the 
character  of  an  executory  devise,  and  might  have  been  so 
treated  had  the  controversy  arisen  before  Ann's  death,  it 
has  novr,  by  the  events  which  have  happened,  assumed  that 
f>f  a  contii^mt  remainder. 

Mr.  RoU  and  Mr.  George  Simpton,  for  the  De- 
fendant in  Error : 

The  limitation  over  is  an  executory  devise ;  but  even  if 
H  can  now  be  treated  as  a  contingent  reiuEunder,  which  ia 
denied,  it  cannot  take  effect,  for  it  is  made  to  depend  on 
an  event  which  is  too  remote.  It  cannot  be  so  treated,  for 
H  was  void  in  its  creation,  and  subsequent  events  cannot 
make  it  valid. 

Tbe  quesUons  here  relate  to  the  interests  of  John's 
cbildren,  m  the  share  of  Ann,  in  the  property  devised  to 
JSSizabelh  Maria,  and  also  in  the  ^«t^o^  Elizabeth  Maria, 
in  the  property  devised  to  Ann.  The  limitations  in  both 
are  the  same ;  in  neither  is  there  any  life  estate  to  John. 
This  is  a  gift  over  aftsr  a  vested  remainder  in  fee,  Brom- 
fidd  ▼.  Crowder  (w).  It  was  declared  to  be  so  in  Doe 
d.  JDoUetf  V.  Ward  (x),  and  that  construction  was  adopted 
in  this  very  case  (if);  it  will,  therefore,  operate  as  an 
executory  devise,  Feame  (z).  In  support  of  that  doctrine 
many  cases  are  quoted,  and  one  of  them  is,  that  of  Doe  d. 

(B)  1  Eden,27.  («)  9Ad.&E11.68S. 

(•)  10  Bun.  &  Cr.  191.  [f)  18  ^  B.  Rep.  284. 

(v)  1  Hew  Rep.  313.  <£)  C.  R.  and  E.  D.  9  £d.  3DG. 
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1859. 

KVERS 

v. 
Chalus. 


Herbert  t.  Selhy  (a).    That  case  shows,  particularly  in  th^ 
judgment  of  Mr.  Justice  Bayley^  that  where  there  was  ^ 
determinable  fee  vested  as  a  remainder  in  tlie  child  of  tho 
tenant  for  life^  a  devise  coming  after  it,  and  to  take  effect 
on  that  failing  could  only  be  treated  as  an  executory  de- 
vise.    The  circumstance  that  the  first  remainder  never  in 
fact  vested  because  there  was  no  child  of  Elizabeth  or  Am 
does  not  affect  the  question^  and  certainly  the  Plamtiff  in 
Error  does  not  rely  on  but  (in  his  fourth  reason)  (J)  re- 
pudiates that  circumstance  as  an  ingredient  in  his  case ;  but, 
in  truth,  the  estate  would  have  vested  in  their  children  at 
birth,  and  then  the  devise  following  the  estate  so  vested  could 
only  be  an  executory  devise.     No  suspense  of  this  vesting 
was  intended.   In  Festing  v.  Allen  (c),  the  gift  over  failed, 
because  the  children  of  the  tenant  for  life  had  a  contingent 
remainder  dependent  on  their  attaining  twenty-one,  and,  as 
their  mother  died  before  they  attained  that  age,  they  did 
not  answer  the  whole  of  the  description,  so  that  the  re- 
mainder to  them  was  consequentiy  defeated,  and  all  the 
other  remainders  were  defeated  by  the  same  event   In 
Bull  V.  Pritchard  (d  ),  there  was  a  devise  to  a  daughter  for 
life,  and  after  her  death  to  such  of  her  children  as  should 
attain  twenty-three,  and  if  there  should  be  no  such  child 
or  children,  or  all  should  die  under  twenty-three,  over; 
there  the  limitation  over  was  held  void   for  remoteness, 
although  there  was  a  provision  for  the  maintenance  of  the 
daughters'  children  till  their  attaining  twenty-three;  and 

(a)  2  Barn.  &  Cres.  926. 

(&)  '^  Because  the  judgment  of  the  Court  of  Exchequer  Chamber 
apptors  to  assume  that  on  the  birth  of  any  child  who  was  to  take 
under  the  limitations  contained  in  the  respective  devises  to  Awn  and 
Elizabeth^  the  estate  limited  to  such  child  would  have  vested  on  its 
birth,  which  was  not  the  case,  the  words  being  materially  difiereat 
from  those  in  the  clause  in  Doe  d.  DM^  v.  Ward}* 

(c)  12  Mee.  &  Wels.  270.  {d)  6  Uare,  567  ;  1  Robb.  213. 
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this  was  so  because,  according  to  the  rule  laid  down  in        1869. 
DujffUld  v.  Duffield  (e),  the  estate  could  not  Test  until        Eysbs 
the  child  attained  the  age  mentioned  in  the  will.    To  escape      challm. 
from  this  consequence,  it  is  contended  by  the  other  side, 
that  the  will  must  be  read  as  operating  by  the  events  that 
have  since  happened.    That  is  not  so.     It  must  be  read 
with  relation  to  the  time  of  the  testator's  death.    The  heir 
at  law  is  not  bound  to  wait  for  events  which  may  convert 
an  executory  devise  into  a  remainder,  or  make  a  void  limi- 
tation a  valid  one.     He  may  question  the  devise  at  once. 

The  testator  has  only  spoken  here  of  one  event ;  the  de- 
▼ise  cannot  be  treated  as  including  two :  Jee  v.  Audley  {fy 
Where  he  has  only  mentioned  the  dying  without  children 
to  attain  twenty-three,  the  dying  without  any  children  at 
ail  cannot  be  added.  That  would  be  to  make  a  new  will 
for  him,  and  that  is  exactly  what  was  refiised  to  be  done 
m  Leahe  v.  Robinson  (ff).  The  limitation  expressed  is  void 
at  its  creation ;  it  cannot  be  made  good  by  implying  somer 
thing  not  expressed.  The  cases  relied  on  by  the  other 
side  are  those  where  the  limitations  were  all  valid  in  them- 
selves, as  in  Jones  v.  Westcomb  (A),  and  Gulliver  v. 
Wtckett  (t),  or  where  there  were  two  limitations,  one  legal, 
the  other  illegal,  and  the  illegal  limitation  was  disregarded, 
the  only  instance  of  which  is  Longhead  d.  Hopkins  v. 
Phelps  if);  or  where  one  event  is  described  which  is 
ill^al,  and  another  is  described  which,  on  that  account,  is 
good  for  nothing,  but  may  become  good  by  the  lapse  of 
time,  of  which  the  present  is  an  instance ;  and  as  to  which 
it  is  submitted,  that  the  principle  in  Leake  v.  Robinson  (A), 
wluch  entirely  governs  this  case,  is  fatal.    That  principle 

(«)  I  Dow.  &  a.  268.  (»)  1  Wils.  105. 

(/)  1  Cox  C.  C.  324.  U)  2  Sir  W.  Bl.  704. 

(p)  2  Mer.  363.  {t)  2  Mer.  363. 

(A)  1  Eq.  Cas.  Abr.  245 
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1859.        is  there  expressed  by  Sir  W.  Grant  in  these  words :  "Tc 
EvERs        induce  the  Court  to  hold  the  bequests  in  this  will  to  b«i 
CnluAs      P^^ly  g<>od|  the  case  has  been  argued  as  if  they  ha^ 
been  made  to  some  individuals  who  are,  and  to  some  wl^^ 
are  not,  capable  of  taking.     But  the  bequests  in  que8tic> 
are  not  made  to  individuals,  but  to  classes ;  and  what  j 
have  to  determine  is,  whether  the  class  can  take.    I  mtut 
make  a  new  will  for  the  testator  if  I  split  into  portions  hv 
general  bequest  to  the  class,  and  say  that,  because  the  m/e 
of  law  forbids  his  intention  from  operating  in  favour  oftbe 
whole  class,  I  will  make  his  bequests  what  he  never  in- 
tended them  to  be,  that  is,  a  series  of  particular  l^acies  to 
particular  individuals,  or,  what  he  had  as  little  in  his  con- 
templation, distinct  bequests  in  each  instance  to  two  dif' 
ferent  classes,  that  is,  to  children  living  at  his  death,  and 
to  children  bom  after  his  death."     Here  the  devise  is  to 
a  class,  and  these  observations  exactly  apply.    They  are 
in  accordance  with  the  principle  acted  on  in  I^roctor  t. 
The  Bishop  of  Bath  and  Wells  (Z);  and  the  cases  of /eef* 
AiLdley  (m),  and  Dungannon  v.  Smith  (n),  not  only  sustain 
tlie  principle  of  that  decision  as  to  the  construction  of  the 
will,  but  show  tliat,  in  order  for  a  devise  to  be  good,  it  must 
be  good  at  the  time  of  the  testator's  death.     It  is  not  suffi- 
cient that  such  a  devise  may  possibly  become  valid,  it 
must  necessarily  be  valid  at  the  time.     This  latter  doc- 
trine was  expressly  applied  in  the  case  of  Lord  South- 
ampton V.  Lord  Hertford  (o) .    There  it  was  held  that  a 
trust,  being  void  in  its  creation,  was  incapable  of  modifi- 
cation, so  as  to  establish  it  to  the  extent  to  which  it  migh^ 
have  been  originally  carried  ;  Ware  v.   PolhiU  (p\  and 

if)  2  H.  Bl.  358.  also  Merlin  v.  Bla^rafe,  25  Bm^* 

(i»)  1  CoxC.  C.  324.  126. 

(fi)  12  Clark  &  Fin.  540.  {p)  11  Vc8.257. 

(o)  2  Vcs.  &   Bea.  54.     Sec 
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Marshall  y.  HoUoway  (q)  are  to  the  same  effect  In  Ibhetson 
▼.  Ibbetson  (r)  there  was  a  bequest  of  chattels  in  trust,  to  be 
used  by  the  person  in  possession  of  the  mansion-house 
mitil  **  a  tenant  in  tail  of  the  age  of  twenty-one  years  shall 
be  in  possession"  of  it.    When  the  testator  died,  his  brother 
SQoceeded  to  the  possession  of  the  mansion-house^  as  tenant 
for  life,  with  remainder  to  his  son ;   that  son  was  then 
eleven  years  of  age,  and  became  21  long  before  the  death 
of  the  tenant  for  life,  so  that,  on  his  death,  the  condition  of 
the  gift  became  capable  of  instant  fulfilment,  yet  it  was 
held  that  the  gift  being  in  its  creation,  namely,  at  the  death 
of  the  testator,  too  remote,  the  events  that  had  happened 
afterwards  did  not  make  it  valid.    The  case  of  Moneypenny 
V.  Dering  («),  which  is  relied  on  by  the  other  side,  after- 
wards went  before  the  Lord  Chancellor  St  Leonards  (t), 
and  though  the  decision  below  was  affirmed  on  the  parti- 
cular words  of  that  will,  yet  his  Lordship,  after  examining 
the  case  (u),  said,  "  that  where  there  are  gifts  over  which 
are  void  for  perpetuity,  and  there  is  a  subsequent  and  inde- 
pendent clause  on  a  gift  over,  which  is  within  the  line  of 
perpetuities,  effect  cannot  be  given  to  such  a  clause  unless 
it  will  dovetail  in  and  accord  with  previous  limitations  which 
are  valid ; "  and  his  Lordship  adopted  the  words  used  in 
Proctor  V.   T/ie  Bishop  of  Bath  and  Wells  (v),  "  There  is 
no  instance  in  which  a  limitation,  after  a  prior  devise,  which 
was  void  from  the  contingency  being  too  remote,  had  been 
let  in  to  take  effect."    And  he  added,  "  The  Court  will 
not  hold  a  gift  over,  made  in  words  comprising  only  one 
event  as  made  on  two  events,  although,  in  point  of  fact,  it 
may  consist  very  reasonably  of  two  branches,  unless  the 


(q)  2  Swanst  432. 
(r)  10  Sim.  495,  affd.  6  MyL 
&  Cr.  26. 
(»)  7  Hare,  568. 

N  N  2 


(t)  2  De  G.  M.  &  Gord.  145. 
(u)  Id.  182,  a  seq. 
\v)  2  11.  Bl  358.362. 
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testator  himself  has  so  expressed  it."  In  the  same  jodg 
ment  (w)  Lord  St.  Leonards  showed  that  a  gift  Kke  tb 
present  would  be  void^  for  '^  the  limitation  over  was  ncwi 
intended  by  the  testator  to  take  effect,  unless  the  persoi 
whom  he  intended  to  take  under  the  previous  limitado 
wouldy  if  they  had  been  alive,  have  been  capable  of  enjo} 
ing  the  estate,  and  that  he  did  not  intend  that  the  estat 
should  wait  for  persons  to  take  in  a  given  event  where  tl 
person  to  take  was  actually  in  existence,  but  could  nc 
take ; "  and  this  he  said  had  been  the  decision  of  the  Com 
of  King's  Bench  in  Beard  v.  Westcoit,  which  was  affirme 
by  Lord  Eidon  (j). 

Mr.  Malins  replied. 

The  Lord  Chancellor  moved  that  the  following  question 
be  put  to  the  Judges : — 

Neither  of  the  testator's  daughters,  Elizabeth  Maria  and 
Anti^ ever  having  had  any  issue,  and  ilit//,  the  survivor, having 
died  in  1847,  does  the  will  contain  any  valid  devise  on  her 
deatli  to  the  children  of  John  and  Sarah  of  the  property 
originally  given  to  Elizabeth  Maria  and  Ann  respectiTelj 
for  their  lives  ? 


Jane  11. 
Mr.  Justice 

WiOHTMAN. 


Mr.  Justice  Wighiman : 

My  Lords,  for  the  purpose  of  <;onsidering  the  question 
proposed  by  your  Lordships,  it  will  not  be  necessary  to 
state  in  detail  the  terms  of  the  devises  and  limitations  in 
the  will,  as  they  are  stated  shortly  in  the  case  of  the 
Defendant  in  Error,  and  somewhat  more  at  length,  but 
very  distinctly  and  correctly,  in  the  judgment  of  the  Court 
of  Exchequer  Chamber. 


(it)  2  De  G.  M.  &  Gord,  J 82, 


(«)  Tarn.  &  Ruan.  26.    Set 
5B.  &Ald.  80L 
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The  question  in  effect  is,  whether  the  Court  of  Queen's 
Bench  was  right  in  holding  that  the  devise  over  to  the 
children  of  John  and   Sarah  took  effect  as  a  contingent 

remainder  on  the  death  of  Ann  without  issue,  or  whether         

the   Court  of  Exchequer  Chamber  was  right  in  holding  •  WiouTMA>t 
that  the  devise  over  to  the  children  otJohn  and  Sarah  was 
one  indivisible  executory  devise  which  could  not  be  split 
or  separated  into  two  parts. 

Upon  this  point  the  decision  of  the  Court  of  Exchequer 
Chamber  seems  to  be  mainly  founded  upon  the  judgment 
of  Sir  William  Grant  in  the  case  of  Leahe  v.  Robinson  (y). 
In  that  case  the  limitation  over  was  to  the  whole  of  a  class, 
of  whom  some  were  capable  and  others  incapable ;  and  it 
was  held  by  Sir  William  Grant  that  such  a  limitation 
could  not  be  divided  and  be  good  as  an  executory  devise 
for  such  as  were  capable,  and  bad  for  those  that  were  in- 
capable. The  class  was  indivisible,  except  by  the  testator 
himself,  for  if  divided  aflter  his  death  it  might  be  that  the 
persons  of  the  class  who  were  by  law  incapable  of  taking 
in  remainder  were  the  very  persons  in  favour  of  whom  he 
included  the  whole  class ;  and  therefore,  if  the  devise  were 
split,  the  persons  who  would  take  might  not  be  those 
whom  it  was  the  intention  of  the  testator  to  benefit. 

But  the  present  case  is  upon  this  point  clearly  distin-^ 
guishable ;  and  the  limitation  over  seems  to  be  in  its  nature 
divisible,  the  having  no  child  at  all  being  one  contingency, 
and  the  having  a  child  which,  if  a  son,  does  not  reach  the 
age  of  twenty-three,  or  if  a  female,  twenty- one,  being 
the  other.  In  Doe  d.  Herbert  v.  Selby(z)y  it  was  held 
that  an  estate  might  be  devised  over  in  either  of  two  events, 
and  that  in  one  event  the  devise  may  operate  as  a  contin- 
gent remainder,  and  in  the  other  as  an  executory  devise 


(y)  2  Mer.  dC3. 


(z)  2  Barn.  &  Cres.  920. 
If  If  3 
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1869.        and  the  Court  of  Queen's  BeDch  in  the  judgment  m  the 
£yeb8       praKnt  case  considers  that  it  was  goyemed  by  the  ease  of 

CbIIub.      I>oe  y.  Selbif. 

.  It  is  admitted  by  the  Court  of  Exchequer  Chamber  that 

WioHTMAN..  by  the  words  used  by  the  testator  in  the  limitation  over, 
he  intended  to  include  two  events,  first,  the  event  of  Aim 
never  having  a  child  at  all,  and  the  compound  event  o€ 
her  having  a  child,  and  that  child  dying  vnthin  the  pre^ 
scribed  age.    The  first  event,  if  it  stood  alone,  was  legal. 
The  second  event  was  too  remote  to  take  effect  according 
to  law.    The  Court  of  Exchequer  Chamber,  however,  was 
of  opinion,  that  the  testator  included  all  these  events,  some 
legal,  others  illegal,  in  one  class,  and  that  the  Court  coold 
not  separate  them ;  that  the  true  meaning  of  the  clause  was, 
^'  in  any  event  which  can  happen  in  which  Ann  dies  leaving 
no  child,  who,  if  male,  attains  twenty-three  years,  or  if 
female,  twenty-one,  I  give  the  estate  over." 

The  whole  question,  therefore,  as  before  observed  is, 
whether  the  clause  for  carrying  the  estate  over  is  divisible 
or  not.  If  it  is,  the  Appellants  ought  to  succeed,  if  not, 
the  Respondents  ought  to  succeed.  The  terms  used  in 
the  limitation  over  include  two  contingencies ;  would  there 
have  been  any  real  difference  if  the  terms  had  been  to  Atm 
for  life,  with  remainder  to  her  children  in  fee,  and  if  she 
have  no  child,  or  if  she  have  a  child  who  if  a  son  shall  not 
attain  twenty-three  years,  or  if  a  daughter  who  shaU  not 
attain  twenty-one  years,  then  over  ?  In  such  case  it  can 
hardly  be  doubted  but  that  tlie  estate  would  be  devised 
over  in  either  of  two  events,  and  that  in  one  event  the  i^ 
vise  over  would  be  good  as  a  remainder,  though  the 
second  alternative  would  be  objectionable  as  an  executory 
devise  on  the  ground  of  remoteness.  The  Court  of  Exche- 
quer Chamber  remarks  that  in  the  cases  o{  Jones  v.  Jf^' 
comb,  Gulliver  v.  Wickett,  and  the  other  cases  cited  upon 
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the  argnmenty  the  limitations  over,  whether  divisible  or  not, 
were  in  any  event  legal,  and  those  cases,  therefore,  do  not 
affect  the  question  in  this,  which  turns  upon  the  divisibi- 
lity of  the  contingencies  ;  and,  commenting  upon  the  case 
of  Murray  v.  Jones,  the  Court  observes,  "  That  if  Lady  ^^g^"*"* 
JBaih  had  separately  stated  in  her  will  the  two  contingen- 
cies in  either  of  which  Mrs.  Markham  was  to  take,  each 
would  have  been  legal,  and  her  including  them  in  one  ex- 
pression made  no  difference.  It  is  like  expressing  the  in- 
dividuab  of  a  class  all  of  whom  can  legally  take,  which 
will  be  good ;  bat  the  reverse  is  the  case  if  some  of  the  in- 
dividuals cannot  legally  take.^'  That  was  the  case  in  Leake 
▼.  Bobinsoiij  which  is  clearly  distinguishable  from  the 
present,  for  the  reasons  already  stated  ;  and  it  may  indeed 
be  cited  as  an  authority  to  show  that  the  limitation  over  in 
tliat  case  might  have  been  good,  if  the  terms  used  had  been 
such  as  to  separate  such  part  of  the  class  as  could  take 
from  such  as  could  not. 

No  case  or  authority  has  been  cited  to  show  that  where 
a  devise  over  includes  two  contingencies  which  are  in  their 
nature  divisible,  and  one  of  which  can  operate  as  a  re^ 
mainder,  they  may  not  be  divided  tliough  included  in  one 
expression ;  and  our  opinion  does  not  at  all  conflict  with 
the  authority  of  the  cases  of  Proctor  v.  The  Bishop  of  Bath 
amd  Wells  (a),  and  Jee  v.  Audley  (b),  in  neither  of  which 
cases  was  it  possible  for  the  limitation  over  to  operate  as 
a  remainder. 

We  are  therefore  of  opinion,  for  the  reasons  we  have 
given,  that  the  Court  of  Exchequer  Chamber  was  wrong  in 
holding  that  the  contingencies  in  the  limitation  over  could 
not  be  separated ;  and  as  that  was  the  ground  of  die  de- 
cision, it  is  unnecessary  to  enter  into  the  consideration  of 


(a)  2  H.  61.  858. 


(b)  1  Cox  C.  C.  324. 


N  N  '4 
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1859.  various  points  which  were  made,  and  cases  which  were 
cited  upon  the  argument  before  your  Lordships,  as  we  think 
that  the  devise  was  divisible,  and  that  the  judgment  of  the 
Ciourt  of  Queen's  Bench  was  right,  and  that  the  will  con- 
tained a  valid  devise  on  the  death  of  Ann  to  the  children 
of  John  and  Sarah  of  the  property  originally  given  to  JESiza^ 
beth  Maria  and  Ann  respectively  for  their  lives. 

Lord  Cranworth: 

8th  July.  My  Lords,  in  this  case  I  du  not  propose  to  trouble  your 

Lordships  by  going  over  the  facts,  or  staling  the  terms  of 
the  devise.  The  will  has  been  so  fully  considered,  that 
after  the  unanimous  opinion  which  we  have  received  from 
the  learned  Judges  upon  its  construction,  I  think  it  is 
unnecessary  for  me  to  do  more  than  to  state  to  your  Lord- 
ships that  I  concur  in  the  opinion  of  the  Judges,  and  very 
shortly  to  state  the  groimds  of  that  concurrence. 

I  think  tliat  the  gift  to  the  children  of  John  and  Sarah 
on  the  death  of  Ann  without  issue  in  1847  took  eifect  asa 

« 

contingent  remainder  and  not  as  an  executory  devise,  and 
so  was  good ;  because  when  the  particular  estate  deter- 
mined, the  contingency  on  which  the  remainder  was  to 
take  effect  had  happened. 

On  the  death  of  Ann,  the  testator  gives  what  she  had 
enjoyed  for  her  life  to  her  children,  tliat  is,  sons  at  the  age 
of  twenty-three  and  daughters  at  twenty-one.  This  deviae, 
according  to  the  decision  of  the  Court  of  Queen's  Bench 
in  Doe  d.  Dolby  v.  Ward  (c)  would  \i  Ann  had  left  any  chil- 
dren, have  given  them  a  vested  estate  in  fee  simple  with  a 
subsequent  executory  devise,  or  attempted  executory  deriae 
to  the  children  of  John  and  Sarah  in  the  event  o£  the  sons 
dying  under  twenty-three.     This  would  have  been  bad  for 


(c)  9  A.  &  E.  502. 
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remoteness.  But  in  the  event  which  happened  the  gift  to  1859. 
the  children  of  Ann  never  took  effect^  so  that  the  question  Eybbs 
as  to  the  remoteness  of  the  gift  over  on  the  death  of  those  Chj^lk 
children  under  twenty-three  never  arose.  On  the  death  of 
Amiy  the  contingency  on  which  one-sixth  of  the  shares  of 
Elizabeth  and  Ann  was  given  to  the  children  of  John  had 
happened,  for  Ann  had  then  died  without  any  child  who 
could  attain  the  age  of  twenty-three  years ;  and  there  is  no 
role  which  could  prevent  the  estate  from  then  vesting  in 
those  to  whom  it  was  given  on  a  contingency  which  hap- 
pened at  the  instant  when  the  particular  estate  determined. 
The  case  is  not  distinguishable  in  principle  from  Gulliver 
▼.  Wichett  (rf).  There,  it  is  true,  the  devise  over,  if  there 
had  been  a  child,  was  on  an  event  not  too  remote,  and 
which,  therefore,  might  have  taken  effect  In  that  respect 
it  differs  from  the  present  case ;  but  the  Court  held  that  the 
derise  in  the  event  which  did  happen,  of  there  being  no 
child,  took  effect,  not  as  an  executory  devise  but  as  a  con- 
tingent remainder.  I  state  that,  although  I  know  that  a  very 
high  authority,  Mr.  Feame  («),  says  the  contrary;  but 
looking  at  the  case,  I  can  come  to  no  other  conclusion. 
The  note  of  the  Reporter,  at  page  106,  appears  to  me  to 
show  that  he  did  not  fully  appreciate  the  force  of  Chief 
Justice  Lee*%  language,  which  seems  to  have  been  studi- 
ously framed  with  the  view  of  showing  that  in  one  events 
that  which  did  not  happen,  namely,  the  event  of  there  hav- 
ing been  a  child,  the  gift  over  must  have  taken  effect  (if  at 
ail)  as  an  executory  devise,  but  in  the  event  which  did 
ha]^)en,  namely,  there  being  no  child,  the  gift  took  effect 
aa  a  remainder.  The  language  is  this ;  after  stating  the  case, 
^  aays,  taking  the  proviso  to  be  a  limitation,  and  not  a 
condition  precedent,  these  cases  amount  to  a  full  answer 

(i)  1  Wils.  105.  (e)  C.  R.  and  £.  D.  9th  £d.  p.  S0& 
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I860.  (the  cases  he  had  referred  to),  and  therefore  we  are  all  of 
EvEBs  opinion,  '^  That  the  true  construction  of  this  will  is,  that 
Chaulu,  here  is  a  good  devise  to  the  wife  for  life,  with  remainder 
to  the  child,  in  contingency  in  fee,  with  a  devise  ofer, 
which  we  hold  a  good  executory  devise,  as  it  is  to  com- 
mence within  twenty-one  years  after  a  life  in  being,  and  if 
the  contingency  of  a  child  never]  happened,  then  the  hit 
remainder  to  take  effect  upon  the  death  of  the  wife ;  and 
the  number  of  contingencies  is  not  material,  if  they  are  all 
to  happen  within  a  life  in  being  or  a  reasonable  time  afte^ 
wards." 

Now,  I  am  aware  that  Mr.  Feame  treats  the  gift  u  an 
executory  devise,  and  not  as  a  remainder.  But  this  k 
directly  at  variance  with  the  language  of  the  CJourt  (wluch 
I  have  just  read),  and  as  I  think  with  the  well  understood 
distinctions  between  executory  devises  and  contingent 
remainders.  If  the  language  of  the  gift  over  had  been 
that,  '^  In  case  of  the  death  of  my  said  son,  or  either  of  my 
said  two  daughters  without  leaving  a  child  who  shall  attain 
the  age  of  twenty-three  years  or  without  ever  hapimg  hd 
a  child,  then  I  give  the  share  of  such  son  or  daughter  unto 
the  children,"  &c. ;  surely,  on  the  happening  of  the  latter 
alternative,  namely,  the  death  of  one  of  the  daughter! 
without  ever  having  had  a  child,  the  children  taking  under 
the  gift  over,  would  have  taken  a  remainder.  They  would 
have  taken  an  estate  expressly  given  to  them  on  the  dete^ 
mination  of  the  preceding  life  estate,  given  to  them,  it  ii 
true,  on  a  contingency  which,  according  to  the  hypothesii^ 
would  have  happened  at  the  instant  when  the  particular 
estate  came  to  an  end.  I  can  see  no  distinction,  whoi  wt 
are  only  construing  the  language  of  the  will,  between  the 
case  where  the  contingency  of  dying  without  having  had  a 
child  is,  as  I  have  suggested,  expressed,  and  where  it  ii 
implied,  as  it  is  in  the  present  case.     There  is  a  contingent 
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remainder  in  fee  to  the  child  of  the  tenant  for  life  if  Bhe        1850. 
had  had  one ;  if  Bhe  had  none  then  there  is  a  gift  to  others       Etbhs 
in  fee ;  the  contingency  must  be  determined  at  her  death ;      Chj^uub* 
and  whether  the  result  should  be  to  give  the  estate  to  her 
own  child,  or  to  the  children  of  her  brother  and  sister,  in 
either  case  the  gift  must  take  effect  as  a  remainder,  for  no 
prior  estate  is  divested  or  displaced. 

It  is  true  that  if  the  former  alternative  had  happened, 
that  is,  if  the  daughter,  tenant  for  life,  had  left  a  child,  then 
there  was  a  gift  over  on  the  death  of  that  child,  which  was 
TOid  for  remoteness.  That  gift  over  could  only  take  effect, 
if  at  all,  as  an  executory  devise ;  for  it  would  be  a  gift  over 
divesting  the  fee  simple  given  to  the  child  of  the  tenant 
for  life.  But  t  see  no  reason  for  holding  that  because  in 
one  alternative  the  gift  must  have  operated  as  an  executory 
devise,  therefore  it  must  do  so  in  the  other.  In  the  case 
which  has  happened  there  is  a  gift  to  the  children  of  the 
flurviving  son  and  daughter  taking  effect  immediately  on 
(he  termination  of  the  preceding  life  estate,  and  which 
Aerefore  is  unobjectionable. 

I  therefore  entirely  concur  in  the  unanimous  opinion  of 
(he  Judges,  that  the  judgment  of  the  Exchequer  Chamber 
mfendng  that  of  the  Queen's  Bench  was  wrong. 

Jjord  Wenskydak: 

Hy  Lords,  I  entirely  agree  with  the  learned  Judges  in 
&e  answer  which  they  have  given  unanimously  to  the  ques- 
tion which  your  Lordships  proposed  to  them,  and  in  the 
advice  given  by  my  noble  and  learned  friend  who  has  pre- 
ceded me. 

The  fects  of  the  case  upon  which  the  question  arises  are 
very  succinctly  and  distinctiy  stated  in  the  judgment  of  the 
Court  of  Exchequer  Chamber  delivered  by  the  late 
hiaented  Baron  Alderson,  and  no  fault  can  be  found  with 
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1859.        any  part  of  it  prior  to  that  relating  to  the  clause  which  the 

£yer8       Judges  in  the  Court  of  Exchequer  Chamber  held  that  tbej 

Chj^us.      co^^  J^ot  construe  divisibly ;  nor  can  any  objection  be  made 

to  the  principles  of  construction  which  the  Court  laiddowa> 

except  as  to  that  particular  clause. 

The  Court  held  it  to  be  clearly  established  that  the 
testator  gave  an  estate  for  life  to  his  daughter  Elizaklk 
Maritty  with  a  contingent  remainder  in  fee  to  her  nnbom 
children,  which  became  vested  on  the  birth  of  a  child,  and 
that  upon  such  child  or  children  being  bom,  but  failing,  if  a 
male,  to  attain  twenty-three,  and,  if  a  female,  twenty-one^ 
then  he  gave  Elizabeth  Maria's  share  by  executory  derne 
to  his  three  other  children  equally.  That  executory  deriie 
was  too  remote.  But  he  also  provided  by  a  distinct  daose 
that  if  Elizabeth  Maria  had  no  child  the  property  shook! 
go  over  in  like  manner  to  his  three  other  children ;  and 
that  event  having  happened,  the  devise  over  took  eflect, 
not  as  an  executory  devise,  but  as  a  good  contingent  re- 
mainder to  his  three  other  children,  one  of  whom  wasiat* 
She  died,  never  having  had  a  child,  and  the  contingent  re- 
mainder in  fee  to  her  children  failed.  And  the  question 
arises  on  the  terms  of  the  devise  over,  in  which  the  Coort 
observes  there  are  not  the  two  events  which  are  separately 
and  distinctly  mentioned  in  the  former  devise.  The  devise 
over,  if  she  shall  have  no  children,  is  not  mentioned  in 
terms  at  all. 

The  Court  admitted  that  the  testator  intended  to  include 
in  the  words  of  the  clause  the  double  events,  first  of  An» 
having  no  child  at  all  (for,  certainly,  if  she  never  had  a 
child,  she  must  die  without  leaving  a  son  or  daughter  who 
should  attain  the  required  age),  and,  secondly,  the  com- 
pound event  of  her  having  a  child,  and  that  child  dying 
under  the  prescribed  age.  But  the  Court  did  not  feel  itself 
at  Uberty,  in  the  case  of  an  executory  devise,  so  to  construe 


CASES  IN  THE  HOUSE  OF  LORDS.  568 

I  clause,  but  acted  on  the  principle  that  a  devise  to  a  class,  1860. 
Sir  William  Grant  held  m  the  case  o{  Leake  v.  Robinson^  Evsbs 
old  not  be  split  ^,  J^^ 

In  concurrence  with  the  opinion  we  have  received  from 
3  learned  Judges,  I  think  this  is  a  mistake.    The  gift  to 
dass  is  a  gift  to  a  body  of  persons,  uncertain  in  number 
the  time  of  the  gift,  but  to  be  ascertained  at  a  future 
ae,  and  who  are  all  to  take  equally,  the  share  of  each 
pending,  as  to  amount,  upon  the  ultimate  number  of  per- 
ns (see  Jarman  on  Wills)  (/),  and  that  ultimate  number 
incapable  of  being  ascertained  within  legal  limits.    Such 
devise  as  this.  Sir  William  Grant  held  he  could  not  split 
to  portions,  for  that  would  be  to  make  a  new  will.    But 
at  doctrine  is  entirely  inapplicable  to  this  case.    There 
nothing  to  prevent  the  construing  of  the  clause  in  the 
rst  instance,  and  ascertaining  its  proper  meaning,  though 
be  an  executory  devise,  and  having  ascertained  its  mean- 
ig,  to  apply  the  rules  of  law  to  it.    So  doing  in  this  case, 
lere  cannot  be  a  doubt  that  the  meaning  of  the  clause  is 
rhat  the  Court  of  Queen's  Bench  suggests  it  to  be,  and 
is  legal  effect  is  precisely  the  same  as  if  the  testator  had 
iiDvided,  in  express  words,  for  the  event  of  ^nn  having  no 
luldren,  as  he  had  done  in  the  former  clause  as  to  Eliza" 
^  having  none.    So  reading  this  clause,  there  is  no 
kmbtthat  in  the  event  which  happened  of  Ann  having  no 
dkikbren,  the  gift  over  took  effect  by  way  of  contingent 
remainder. 

Lord  Chelmsford: 

My  Lords,  the  question  in  this  case  is,  whether  the 
devise  over  in  case  of  the  testator's  daughter  Ann  dying 
vilhoat  issue,  or  in  case  of  all  the  children  which  she 

(/)  Vol.Lp  287-205. 
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1859.  might  have  dyings  if  a  son,  under  the  age  of  twenty-three 
£tbb8  yearsy  or  if  a  daughter,  under  the  age  of  twenty-one  years, 
Chalus.  ^^^^  embrace  the  case,  which  is  not  expressly  mentioned, 
of  the  daughter  Ann  never  having  a  child  at  all ;  and  if  so, 
whether  the  devise  over  is  good  in  that  event,  or  whedier 
it  must  not  all  be  taken  together,  and  the  part  with  respect 
to  the  sons  dying  under  the  age  of  twenty-three  being  too 
remote  an  event  to  take  effect  according  to  law,  the  whole 
devise  must  not  be  held  to  be  void. 

Both  the  Court  of  Queen's  Bench  and  the  Court  of 
Exchequer  Chamber  consider  that  the  devise  in  question 
included  the  case  of  the  daughter  Ann  having  no  child; 
Mr.  Baron  Aldersan,  who  delivered  the  opinion  (tf  the 
Court  of  Error,  saying  *^  It  may  be  well  admitted  tint 
the  testator  intended  to  include  in  the  words  two  events; 
first,  the  event  of  Ann  having  no  child  at,  all  for,  oe^ 
tainly,  if  she  never  had  a  child,  she  must  die  without 
leaving  a  son    who    could    attain    twenty -three,  or  t 
daughter  who  could  attain   twenty-one;    but  secandlyy 
he  also  intended  to  include  in  the  same  words  the  com- 
pound event  of  her  having  a  child,  and  that  child  dying 
under  the  prescribed  age.*'    But  the  Court  of  Qaeen's 
Bench  held  that  the  limitation  might  operate  as  a  contin- 
gent remainder,  in  the  event  of  Ann  having  no  child,  which 
would  of  course  take  effect,  if  at  all,  upon  the  detenmnft- 
tion  of  her  life  estate,  although,  if  she  had  died  leaTing 
children,  the  limitation  would  have  been  void,  as  it  wonkl 
then  only  take  effect  as  an  executory  devise,  and  would  be 
bad  as  being  too  remote.    The  Judges  in  the  Court  of 
Exchequer  Chamber,  on  the  contrary,  held  that,  although 
the  limitation  included  the  event  of  iiim's  having  no  child, 
which  would  of  course,  if  it  had  stood  alone,  be  a  perfectly 
vaUd  bequest,  to  take  effect  on  Ann*B  death,  yet  that  being 
entire  and  indivisible,  and  part  of  it  depending  upon  an 
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event  too  remote  to  take  effect  according  to  law^  it  was  IB59. 
altogether  void.  The  ground  upon  which  they  proceeded  Etebs 
was,  that  a  devise  upon  different  contingencies  can  only  be  Chalus. 
split  into  its  parts,  and  effect  given  to  one  part  of  it,  where 
all  the  contingencies  contemplated  by  the  testator  are  legal, 
and  for  this  reason  they  distinguished  the  case  oi  Jones  v. 
Wiaicomb  upon  which  the  Court  of  Queen's  Bench  pro- 
ceeded, and  the  case  of  Gulliver  v.  Wichett,  which  was 
upon  the  same  will,  from  the  present  case.  But  it  appears 
to  me  that  the  distinction  is  not  to  be  supported  either 
opon  principle  or  by  authority.  It  is  conceded  by  the 
Ckrart  of  Error  that  the  limitation  in  question  involves  a 
ocmtingency  with  a  double  aspect,  depending  upon  events 
which  are  distinct  and  separate  from  each  other.  The 
alternative  contingencies  must  therefore  be  taken  as  if  they 
had  been  separately  and  distinctly  expressed.  Why  then 
flhonld  the  words  of  contingency,  on  which  the  void  estate 
was  intended  to  be  limited,  affect  the  valid  estate  to  which 
liiey  do  not  apply  ?  And  can  there  be  any  difference  in 
principle  between  cases  where  the  alternative  limitations, 
thon^  distinct  and  separate  in  their  nature,  are  both 
involved  in  words  which  apply  equally  to  and  include 
within  them  both  the  limitations,  and  those  where 
each  of  the  limitations,  is  separately  expressed  by  its 
appropriate  description?  If  this  is  so,  the  opinion  of  the 
Coort  of  Exchequer  Chamber  is  opposed  to  the  authority 
of  the  cases  of  Leake  v.  Robinson  (g),  Oaring  v.  Houh 
mrd(Jk),  and  other  cases  which  relate  to  personal  property, 
and  Manypenny  v.  Bering  (t),  which  is  a  case  of  real  pro- 
perty. The  case  of  Proctor  v.  The  Bishop  of  Bath  and 
WMs  (J)  was  pressed  upon  your  Lordships  as  a  conclusive 

(g)  2  Mer.  963.  (t )  2  De  G.  M.  &  Gor.  145. 

(A)  16  SiBL  9d6.  U)  2  H.  Bl.  366. 
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authority  in  favour  of  the  Defendant;  but  it  appears  to  me 
to  afford  him  no  assistance.  In  that  case  there  was  no 
possibility  of  the  limitation  ever  taking  effect  independently 
of  the  first  devise.  It  was  limited  upon  the  event  of  Tluh 
mas  Proctor  having  no  son  capable  of  entering  into  holy 
orders.  This  must  necessarily  have  been  contingent  during 
the  life  of  Thomas  Proctor^  the  devise  over  was  wholly 
dependent  upon  it,  and  as  the  Court  said,  '^  The  words  of 
the  will  could  not  admit  of  the  contingency  being  divided.' 
If  the  devise  over  had  been  in  case  Thomas  Proctor  should 
have  no  such  son  at  the  death  of  the  testator,  it  would 
have  been  more  like  the  present  case,  and  would  have 
exactly  resembled  Moneypenny  v.  Bering^  and  there  would 
have  been  no  doubt,  notwithstanding  the  invalidity  of  the 
devise  to  the  son  of  Thomas  Proctor,  that  the  alternatiTe 
limitation  would  have  been  good. 

I  therefore  concur  in  the  opinion  which  has  been  ex- 
pressed by  my  noble  and  learned  friends,  that  the  judgment 
of  the  Court  of  Queen's  Bench  was  correct,  and  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  revermog 
that  judgment  was  erroneous,  and  ought  to  be  reversed. 


Lord  Brougham : 

My  Lords,  I  entirely  agree  with  all  my  three  noble  and 
learned  friends  who  have  addressed  your  Lordships,  and 
with  the  learned  Judges  who,  afler  full  consideration,  have 
given  a  clear  and  unanimous  opinioa  upon  the  subject  As 
to  the  cases,  of  which  there  are  several,  I  need  not  go  into 
them.  One  of  them  is  Proctor  v.  The  Bishop  of  Bath  and 
Wells.  In  that  case  there  was  no  particular  estate  to  support 
the  contingent  remainder,  and  it  was  clearly  an  executoiy 
devise.  There  were  also  several  other  cases  which  I  need 
not  go  into,  as  my  noble  and  learned  friends  have  referred 
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to  them.  I  therefore  move  your  Lordships  to  pronounce 
judgment  for  the  Plaintiff  in  Error,  reversing  the  judgment 
of  the  Court  of  Exchequer  Chamber,  and  setting  up  the 
judgment  of  the  Court  of  Queen's  Bench. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed 
and  judgment  given  for  the  Plaintiff  in  Error. 


1859. 
Evsiui 

V. 
CUALLIS. 


The  Right  Hon.  Baron  Kensington         -    Appellant, 
The  Rev.  Edward  Bouverib  and  others  -    Respondents. 

Wherb  a  tenant  for  life  of  an  estate  subject  to  a  charge  bearing 
interesty  pays  the  interest,  although  the  rents  and  profits  are  in- 
sufficient for  that  purpose,  he  cannot  make  himself  an  incum- 
brancer on  the  estate  for  this  excess  in  his  payments,  if  he  has  not 
g^yen  to  the  remainder-man  any  intimation  of  the  insufficiency  of 
the  rents  and  profits,  and  of  his  intention  to  charge  the  excess  of 
his  payments  on  the  inheritance.  Under  such  circumstances,  there 
IB  a  presumption  of  the  sufficiency  of  the  rents  and  profits,  and  the 
personal  representatives  of  the  tenant  for  life  cannot  be  allowed  to 
rebut  that  presumption.  {Diss,  Lords  Cranworth  and  Wenslfy- 
dale^  who  held  that  there  is  no  such  presumption,  especially  when 
the  payment  is  made  under  force  of  a  personal  obligation  to  pay). 

If  the  tenant  for  life  is  himself  the  person  entitled  to  the  benefit  of 
the  charge,  and  has  mortgaged  it,  and  his  mortgagees  have  regu- 
larly been  paid  the  interest  on  the  mortgage  debt,  they  are  in  no 
better  situation  than  the  personal  representatives. 

Where  the  will  of  the  tenant  for  life  dbposes  of  the  charge  ^*  and 
interest,"  those  words  cannot  be  taken  to  refer  to  anything  but  the 
interest  which  will  accrue  after  his  death,  till  the  charge  itself  is 
redeemed. 


1859. 

July  1,11, 
12,26. 

Tenant  for 

Life, 
Charge  on 
Estate. 
Insufficiency 
of  Kents, 

Interest, 

Incumbrance, 

Practice, 


In  April  1832,  a  large  property  at  Kensington,  which  for 
convenience  sake  will  be  described  as  the  Kensington  estate, 
was  mor^aged  to  Lord  Braybrooke  and  others,  to  secure  a 
Sum  of  60,000/.  and  interest,  on  trusts  specially  mentioned. 
The  mortgage  contained  a  covenant  on  the  part  of  the  then 
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Lord  Kensington  for  payment  of  that  sum  and  interest 
On  the  same  day,  as  a  farther  security,  a  similar  mortgage 
of  another  estate  at  Lambister  in  Wales  was  executed  by 
his  Lordship. 

On  the  9th  and  10th  October  1833,  the  present  Lord 
(the  Appellant)  having  come  of  age»  and  being  about  to  be 
married,  deeds  of  lease,  release,  and  settlement  were  exe- 
cuted between  the  late  Lord  Kensington  of  the  first  part, 
the  Appellant  of  the  second  part,  and  trustees  of  the  third 
part,  by  which  the  late  Lord,  in  consideration  of  the  in- 
tended marriage  of  his  son,  conveyed  the  Kensington 
estate,  subject  to  this  mortgage  for  60,000  /.  and  interest,  to 
the  use  of  himself  for  life,  remainder  to  the  Appellant  for 
life,  remainder  to  the  first  and  other  sons  of  the  Appdlant 
in  tail  male,  remainder  to  his  own  right  heirs.  And  power 
was  reserved  to  the  late  Lord  to  charge  the  estate  with  a 
sum  of  20,000  /.  and  interest,  for  the  use  of  himself,  his 
executors,  &c.,  to  be  appropriated  to  such  purposes  as,  by 
will,  or  otherwise,  he  should  appoint,  and  to  create  a  term 
to  raise  the  sum  so  charged.  And  the  aforesaid  sum  of 
60,000  /.  was  made  a  primary  charge  on  the  Kensington 
estate.  The  rental  of  the  Kensington  estate  appeared,  by 
the  schedules,  to  amount  to  2,914  /.  a  year.  By  an  inden- 
ture, dated  4th  February  1835,  the  late  Lord  exercised  the 
power  thus  reserved  to  him,  and  charged  the  estate  with 
the  sum  of  20,000/.  and  interest;  and,  for  the  purpose 
of  this  charge,  he  created  a  term  of  1,500  years  in  Hesni 
Whittaker,  his  executors,  &c.,  subject  to  the  mortage  for 
the  60,000  /.,  upon  trust  to  raise  the  sum  of  20,000  /.  by 
mortgage,  with  a  proviso  for  the  cessor  of  the  term  on  pay* 
ment  of  the  principal  upon  the  4th  August  following. 

The  late  Lord  assigned  to  Lord  Braybrooke  and  others  the 
charge  of  20,000  /.  and  the  term,  for  the  purpose  of  seciu^ 
inpr  the  repayment  of  different  sums  borrowed  at  farioos 
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imes,  and  amounting  in  the  whole  to  14,277/.  6$.  2d.        1859. 
In  the  27th  January  1842  the  late  Lord  Kensington,  who    Keksinoton 
as  indebted  in  considerable  sums  to  the  Respondents,     Bouvmue. 
^(board  Bouverie,  the   Bishop  of  Bath  and    Welk,  and 
^hiUpp  Pkydell  Bouverie,  executed  to  them  (together  with 
Hmrities  on  other  property)  a  mortgage  of  this  charge 
r  20,000  L  and  interest,  subject  to  the  principal  sum  of 
4,277  L  6  s.  2  d.  and  interest,  and  also  of  the  Kensington 
state  subject  to  the  60,000  /•  and  interest,  and  to  the 
states  created  by  the  settlement  of  October  1833,  and  to 
le  charge  of  20,000  /.  and  interest,  subject  to  redemption 
ayment  by  himself,  his  heirs,  &c.  of  24,500  I.    The  inden- 
ore  contained  a  covenant  by  the  late  Lord  to  pay  the  prin- 
ipaland  interest  of  the  sum  of  24,500/.  on  the  1st  March 
hen  next  ensuing,  *'  and  in  case  the  said  principal  sum  of 
t4,600  /.,  or  any  part  thereof,  shall  not  be  paid  on  the  1st 
March  now  next,  shall  and  will  thenceforth  pay  interest 
'or  the  said  principal  sum  or  the  unpaid  part  thereof  after 
die  rate  of  5  /.  per  cent  per  annum  from  thencefoilh,  in 
ecpal  portions,  on  the  Ist  March  and  the  1st  September  in 
Cfery  year  until  the  fall  pa3rment  of  the  said  principal." 
The  indenture  then  contained  a  proviso  that  ^^  until  default 
diatt  be  made  in  payment  of  the  said  principal  or  the  in- 
terest, &c.,  it  shall  and  may  be  lawfal  to  and  for  the  said  Lord 
imisinfftony  his  heirs,  &c.  peaceably  and  quietly  to  have, 
hold,  and  enjoy  the  said  premises  hereby  charged  as  afore- 
nid.  Sec,  and  to  take  the  rents,  issues,  and  profits  thereof, 
tad  the  interest  of  the  said  sum  of  20,000  /.,  expressed  and 
intended  to  be  hereby  assigned  as  aforesaid  to  and  for  his 
tad  thdr  own  use,  without  let  or  disturbance,"  &c.  from  the 
Boweries. 

Lord  Kensington  continued  in  possession  of  the  premises 
^til  the  time  of  his  death.  By  his  will,  dated  24th  JUag 
1852,  he  gave  to  his  executors,  in  addition  to  other  things, 
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1850.        <<  all  that  the  said  sum  of  20,000  /.  and  interest  so  raised 
KBifsiNOTov    and  charged  by  me  as  aforesaid."     Interest  on  the  sums 
BouTBBix.    ^^  60,000  /.  and  20,000  /.  was  duly  paid,  but  the  rents  and 
profits  of  the  Kauington  estate  not  being  sufEcient,  after 
satisfying  the  interest  on  the  60,000/.,  to  satisfy  the  interest 
on  the  charge  of  20,000  /.,  it  was  paid  out  of  other  monies 
of  the  late  Lord  Kensington.     He  died  on  the  1 0th  August 
1852,  and  his  son,  the  Appellant,  entered  into  possession 
of  the  estates.     The  Appellant  claimed  to  exercise  as  \iii 
the  Bouveries  tlie  equity  of   redemption  on  this  estate. 
Lord  Braybroohe  and  the  other  trustees  of  the  60,000  i!. 
and  the  14,277/.  6«.  2^.  were  content  to  let  those  sums 
which  were  the  first  charges  on  the  Kensington  estate  re- 
main upon  their  present  securities.     If  the  Appellant  was 
entitled  to  the  order  he  sought,  he  could  redeem  firom  the 
second  mortgagees  on  payment  of  5,722  /.  13  «•  10  cf.  and  in- 
terest, that  being  the  balance  of  the  charge  after  satisfying 
the  first  mortgage.     The  Respondents,  the  JSotirenes,  who 
held  the  second  mortgage,  contended  tliat  the  late  Lord  had 
created  a  charge  of  20,000/.  on  this  estate;  that  he  had 
assigned  that  charge  to  them ;  that  they  were  entitled  to  all 
his  interest  therein ;  and  as  the  rents  had  liot  been  sufficient 
to  keep  down  the  interest  of  that  charge,  they  contended 
that  what  the  late  Lord  had  paid  to  supply  the  deficiency 
made  him  an  incumbrancer  on  the  estate  to  that  extent,  and 
gave  them,  as  his  mortgagees,  the  rights  to  which  he  was 
entitled.     The  object  of  this  claim  was  to  exonerate  f^ 
tanto  other  property  of  the  late  Lord  mortgaged  to  the 
Bouveries. 

When  the  case  came  before  the  Master  of  the  Rolls  (4 
his  Honor,  by  a  decree,  dated  1  March  1854,  declared  the 
Appellant  entitled  to  redeem  the  Kensington  estate,  upon 

(a)  19  Beav.  39. 
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payment  of  what  should  appear  to  be  due  in  respect  of  the        1859. 
said  sum  of  20,000/.  and  interest  thereon,  charged  by  the    Kensington 
indenture  of  the  4th  February  1835,  and  an  account  was    «^  ^' 
directed  of  what  was  due,  and  of  the  rents  and  profits 
received  by  the  Respondents,  or  which,  without  their  wil- 
ful default,  might  have  been  received  by  them  since  the 
death  of  the  late  Lord,  and  an  inquiry  to  whom  the  prin- 
cipal and  interest  on  taking  the  accounts  should  appear  to 
be  due  in  respect  of  the  said  charge,  and  in  what  propor- 
tions, &c. 

The  chief  clerk  made  his  certificate  on  the  17th  February 
1865,  by  which  he  certified  that  the  principal  sum  was  due 
with  1,029/.  85.  \d,  for  interest,  calculated  fi'om  10  August 
1852,  the  day  of  the  death  of  the  late  Lord,  to  the  date 
of  the  certificate,  and  72  /.  65.  7  d.  for  costs ;  that  there  was 
nothing  due  from  the  Respondents  for  rents  received  since 
that  day,  and  that  the  sum  of  21,101/.  145.  8(/.  so  due, 
was  due  in  the  following  proportions :  to  Lord  Braybrooke 
and  others  (the  first  mortgagees)  14,428/.  75.  Qdij  and  to 
the  Bouveries  (the  second  mortgagees)  6,673/.  Is.  2d.  on 
account  of  the  principal  sum  of  24,500/.  secured  to  them 
opon  the  said  charge,  and  interest 

On  the  9th  March  1855  a  motion  was  made  to  the 
Master  of  the  Rolls  to  vary  the  certificate,  and  that  the 
interest  might  be  calculated  fi'om  the  4th  February  1835, 
instead  of  the  10th  August  1852,  but  his  Honor  declined 
to  make  any  order  on  this  motion. 

The  case  was  then  taken  by  appeal  to  the  Lords  Jus- 
tices, who  directed  the  certificate  to  be  varied  as  asked  by 
the  motion.  And  it  was  declared  that  as  between  the  late 
Lord  and  those  claiming  in  remainder,  he  was  bound  to 
keep  down  the  interest  on  the  20,000/.  during  his  life 
(after  the  interest  on  the  60,000  /.  charged  on  the  fee)  only 
so  far  as  the  net  receipts  and  profits  received  by  him  would 
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1859.        extend,  and  that  the  surplus  was  a  charge  on  the  fee,  and 
Kbnsinoton    an  account  was  directed  on  this  principle  (6). 
Bou^uzB.        "^^^^  ^^^^  *^®  ^^^^^  ^^^  appealed  against. 

The   Jttorney  General  (Sir  R.  BetheU)    and    Mr. 
Eddis,  for  the  Appellant : 

Supposing  the  late  Lord  to  have  had  power  to  charge 
the  estate  with  interest  on  the  sum  of  20,000  ^  till  it  was 
raised  and  paid,  and  supposing  him  duly  to  have  exercised 
that  power,  then  the  question  arises  whether,  under  the 
circumstances  of  this  case,  he  was  entitled  during  his  life, 
as  creator  of  the  charge,  to  receive  the  interest  thereon; 
and  whether  he  was  not  bound,  as  tenant  for  life,  to  keep 
down  that  interest;  and  as  mortgagor  to  pay  the  interest 
on  the  mortgage.  That  interest  was  payable  out  of  the 
rents  and  profits  which,  being  allowed  to  remain  in  pos- 
session, he  took  for  his  own  use.  He  did  keep  down  the 
interest  of  the  mortgage,  yet  the  mortgagees  now  claim,  in 
addition  to  the  charge  itself,  to  have  the  whole  20,000 /. 
and  also  interest  upon  it,  as  if  interest  had  not  been  re- 
ceived or  paid  during  his  life.  And  the  Lords  Justices  have, 
by  admitting  that  claim,  made  him  his  own  creditor,  and  in- 
cumbrancer on  the  fee-simple  of  the  estate,  for  the  sum 
of  money  which  is  the  difference  between  the  rents  and 
profits  and  the  interest  on  the  charge.  This  cannot  be 
done.    There  are  two  rules  which  must  be  borne  in  mind: 

(h)  7  De.  G.  M.  &  Gord.  134.  On  that  occasion  Lord  Justica 
Turner  said  (p.  151),  Tlie  case  depends  upon  tliree  points,  Mt 
^whether  the  late  Lord  had  power  as  between  himself  and  the  partiet 
in  remainder  to  charge  the  estate  with  interest  upon  the  20,000/.  ^ 
accrue  during  his  life  ;  secondly,  whether  he  had  so  chai^ged  it ;  tod 
thirdly,  whether  if  he  had  in  &ct  so  charged  the  estate,  the  charge 
was  subsisting  so  far  as  the  rents  had  been  insufficient  to  answer  th^ 
interest.  In  this  House,  after  some  aigument  on  the  first  two  poiot^y 
the  counsel  were  directed  to  confine  themselres  to  the  third. 
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firet,  that  where  there  is  a  charge  affecting  the  fee-simple  '850* 
of  an  estate,  the  tenant  for  life  of  that  estate  is  bound  to  Kxnsinoton 
keep  down  the  interest  out  of  the  rents  and  profits,  but,  Bouv^kbik. 
unless  it  is  his  o¥m  debt,  his  liability  is  confined  to  pay- 
ing the  rents  and  profits,  so  far  as  they  will  go,  in  discharge 
of  the  interest.  The  next  rule  is,  that  if  there  is  a  mort- 
gagee who  allows  the  mortgagor  tenant  for  life  to  continue 
in  possession,  he  cannot,  though  the  interest  is  in  arrear, 
have  an  account  against  the  mortgagor  of  past  rents  re- 
ceived. He  may  enter,  or  he  may  apply  to  the  Court  for 
a  receiver ;  but  that  is  a  proceeding  against  the  tenant  for 
life  or  mortgagor,  not  against  the  estate  itself.  The  assign- 
ment of  the  mortgage  by  the  tenant  for  life  cannot  make 
any  difference,  for  the  assignee  of  a  chose  in  action  has 
no  better  title  than  his  assignor.  Though  the  late  Lord 
had  power  to  charge  the  estate  with  20,000  L  and  interest, 
yet  the  words  "  interest  thereon"  in  his  will,  must  be  con- 
sidered as  referable  to  the  charge  continuing  to  exist  after 
bis  death,  and  do  not  warrant  the  inference  of  tlie  Lords 
Justices  that  he  bad  the  power,  by  his  will,  to  charge  the  fee 
with  the  interest  which  had  accrued  during  his  life.  A  tenant 
for  life  cannot  change  his  character  as  such  to  that  of  in- 
cumbrancer, so  as  to  relieve  himself  from  these  general  obli- 
gations. The  principle  of  equity  is,  that  when  a  tenant  for 
life  pays  off  a  charge  on  the  inheritance,  he  becomes  a 
creditor  of  the  estate  on  which  the  money  so  paid  off  by 
him  is  charged,  but  he  does  not  create  any  liability  on  the 
estate,  while  he  is  tenant  for  life  of  it,  by  merely  paying 
the  interest  accruing  on  that  charge.  Copis  v.  Middleton  (c) 
shows  that  in  the  case  of  a  legal  debtor  and  his  surety, 
legal  rights  can  only  be  preserved  by  legal  liabilities  being 
continued.    Now  here  the  interest  was  duly  paid  during 

(c)  TuFD.  &  Ru8s,  224. 
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^^*  the  life  of  the  late  Lord^  and  there  can  be  no  claim  mm 
Kbivsinotok  against  the  estate  itself,  on  the  mere  ground  that  the  in- 
BouTSRix.  terest  which  was  thus  duly  paid  exceeded  the  rents  and 
profits  received  from  it.  The  late  Lord,  the  tenant  for  Kfe^ 
never  gave  notice  of  any  insufficiency  in  the  rents  and 
profits  to  meet  the  interest  due,  and  not  harii^  done  so, 
his  representatives  cannot  now  come  on  the  remainder 
man  to  make  good  the  deficiency. 

[Lord  Brougham:  I  see  that  the  Master  of  the  RoUtii 
reported  to  have  said  (d),  **  Nothing  is  better  settled  than 
that,  if  the  remainder-man  allows  the  tenant  for  life  to  re- 
ceive the  rents  without  keeping  down  the  interest,  he  can* 
not,  after  the  death  of  the  tenant  for  life,  ask  for  an  account 
of  the  rents,  and  seek  to  establish  a  debt  against  his  asaels, 
on  the  ground  that  the  rents  were  sufficient  for  this  pin^ 
pose."  How  is  that?  How  is  the  one  to  know,  as  of 
course,  what  the  other  is  doing  ?] 

[Mr.  Lloyd,  who  appeared  for  the  Respondent,  said  that 
this  passage  had  excited  attention  in  Ireland  in  a  case  of 
Baldwin  v.  Baldwin,  which  twice  came  before  Lord  Chan- 
cellor Brady  (e).  On  the  first  occasion  his  Lordship  de* 
scribed  himself  as  **  coerced  "  by  this  statement,  but  on  the 
second  occasion  he  said  that  he  had  communicated  with 
the  Master  of  the  Rolls  on  the  subject,  when  his  Honor 
stated,  *^  that  some  error  must  have  occurred  in  the  report, 
which  he  was  not  prepared  to  say  was  strictly  in  accord- 
ance with  what  he  had  said  on  the  occasion."] 

It  is  clear  that  if  the  mortgagee,  knowing  that  the  reoti 
are  not  sufficient,  allows  the  mortgagor  to  continue  in  po^ 
session,  he  cannot  afterwards,  should  the  interest  be  allowed 
to  fall  into  arrear,  call  for  an  account    The  moment  the 


(d)  1 9  Beav.  64.  506 ;  6  Ir.  Ch.  Rep.  (N.  &)  l^ 

(e)  4  Ir.  Ch.  Rep.  (N.  S.) 


CASES  IN  THE  HOUSE  OF  LORDS.  6« 

tenant  for  life  dies,  his  obligation  to  keep  down  the  interest        ^^d* 
ceases.  KsKsutoroif 

[  Lord  Brougham :  What  sort  of  interest  d  oes  the  assignee     Bouvwub, 
of  a  mortgage  take  by  the  assignment  ?  does  he  not  take  the 
property  mortgaged  with  its  incidents  ?] 

Yesy  butif  «/*•  T,  is  bound  to  keep  down  the  interest  of 
a  charge  on  that  property,  and  does  so,  his  representative 
cannot  without  more  say  that  J.  T^  did  so  partly  out  of 
hifi  own  funds,  and  that  that  itself  constitutes  a  charge 
to  which  he  is  entitled  on  J.  T/s  behalf. 

[Lord  Chelmsford:  Suppose  interest  as  well  as  principal 
to  be  expressly  charged  on  the  estate,  is  there  any  differ- 
ence between  paying  off  a  portion  of  the  interest,  which 
is  a  charge,  and  paying  off  a  portion  of  the  principal,  which 
is  also  a  charge  ?] 

Yes,  because  it  is  the  duty  of  the  tenant  for  life,  even  if 
lie  has  an  absolute  power  of  appointment,  to  keep  down  the 
interest  on  a  charge,  though  he  has  himself  created  it : 
WhUbread  v  Smith  (f)  ]  but  it  is  not  his  duty  to  pay  off 
the  principal. 

[Lord  Cranworth :  Suppose  the  tenant  for  life  received 
no  rent,  but  took  possession  of  the  estate,  would  he  not  be 
IQ  mcumbrancer  for  the  whole  interest  ?] 

He  might  redeem,  and  then  he  would  become  an 
incumbrancer  for  the  amount  of  the  charge,  or  he  might 
call  on  the  mortgagee  to  raise  the  principal  and  inte- 
1^  He  cannot  take  upon  himself  two  opposite  charac- 
ters. The  Master  of  the  Rolls  rightly  showed  the 
great  diSBculty  of  taking  accounts  where  persons  held 
these  opposite  characters,  and  stated  that  as  the  reascm 
vhy  no  case  was  to  be  found  in  the  books  recognising 
SQch  a  right  as  that  now  set  up  by  these   mortgagees. 

On  the  other  hand,  the  authorities  as  to  the  duty  of  the 
tenant  for  life  to  keep  down  the  interest  are  clear  and  nu- 

(/)  S  De  G.  M.  &  Gord,  741. 
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1859.  merous.  He  must  do  bo,  though  all  the  rents  are  ex* 
;KBif8i9GToir  hausted  by  it:  Revel  y.  Wathimon  (g).  In  Amesbury  y, 
BoiTTKBiB.  ^^^^^  (^)>  *  woman  tenant  in  tail,  with  remainder  to  the 
heirs  of  the  testator,  of  whom  she  was  one,  was  in  posses- 
sion of  the  estate  which  was  subject  to  a  mortgage.  Her 
husband  paid  off  the  mortgage,  and  the  question  was, 
whether  he  could  be  regarded  as  an  incumbrancer  in  respect 
of  the  interest :  it  was  held  that  he  could  not,  for  under  sach 
circumstances  the  mortgage  debt  was  considered  as  sub* 
sisting  in  respect  only  of  the  principal,  but  not  of  the  in- 
terest. Jones  v.  Morgan  (t)  explains  the  principle  that  ap- 
plies to  these  cases.  Lord  Thurlow  there  said  (J  ),^  A 
tenant  for  life  in  general  paying  off  a  charge  without  taking 
an  assignment,  is  a  creditor  for  the  sum  so  paid ;  bat  the 
smallest  demonstration  that  he  meant  to  pay  it  off  will 
prevent  his  representative  from  coming  for  the  money. 
Here  he  paid  interest  much  beyond  what  the  profits  of  the 
estate  would  have  discharged,  which  is  a  demonstration 
primd  facie  that,  though  tenant  for  life,  he  meant  to  dis- 
charge the  estate.  Though  he  was  only  tenant  for  life,  he 
knew  it  was  settled  on  his  family,  and  he  put  himself  to 
extraordinary  inconvenience  to  pay  off  this  debt"  The 
difference  between  him  and  a  tenant  in  tail  paying  off  a 
debt  is,  that  the  latter  does  not  thereby  become  an  incum- 
brancer for  the  debt  itself,  because  he  may,  if  he  pleases, 
make  himself  absolute  owner  of  the  estate. 

[The  Lord  Chancellor:  To  pay  the  interest  would  not 
be  considered  as  paying  a  charge,  though  the  interest  is  a 
charge.] — It  would  not.  SAershaw  v.  Gibbs  (A)  shows 
that  a  mortgagee  is  not  allowed  to  turn  interest  into  prin* 
cipal.  In  Penrhyn  v.  Hughes  (/)  a  mortgi^ee  having  per- 
mitted a  tenant  for  life  to  run  into  arrear  for  interest,  pur* 

(g)  1  Ves.  S.  93.  (i)  1  Bro.C.  C.  218. 

{h)  Id.  477.  (it)  1  Kay,  333. 

(i)  1  Bro.  C.  C.  206.  (0  5  V«8.  99. 
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chased  the  estate  for  life,  and  took  possession  under  the        1^^« 
purchase,  and  Sir  Pepper  Arden  held  that  he  was  bound    KsziuifoToif 
to  apply  the  surplus  rents  and  profits  beyond  the  current    bouterib. 
interest  in  discharge  of  the  arrear ;  and  in  the  accounts, 
under  a  bill  of  foreclosure,  it  was  directed  accordingly. 
Here  the  late  Lord's  assets  have  actually  been  discharged 
jfrom  answering  the  obligations  which  are  incident  to  an 
inciunbrancer  when  he  takes  possession  of  the  estate,  and 
the  liability  cast  on  the  succeeding  tenant  for  Ufe.     If  such 
a  course  can  be   adopted,  an  infant  remainder  man  may 
be  overwhelmed  with  charges  accumulated  during  a  long 
minority,  of  which  charges  no  notice  had  been  given. 

Again :  where,  under  such  circumstances,  direct  equities 
are  barred  after  a  lapse  of  twenty  years,  this  indirect  equity 
cannot  be  enforced  after  the  expiration  of  a  much  longer 
period  of  time.  The  term  of  years  is  confined  to  raising 
the  sum  of  20,000  /. ;  now,  of  that  sum  5,723  /.  were  un- 
raised.  The  late  Lord  was  at  that  time  indebted  to  the 
Bauveries  in  a  sum  of  17,600/.;  he  wanted  to  borrow 
6,900  /•  more,  and  he  gave  the  residue  of  this  charge  of 
20,000  /.,  with  interest,  as  part  of  the  security.  That  did 
not  make  them  assignees  of  the  whole  charge,  nor  entitle 
them  to  receive  the  interest  of  the  whole  of  the  charge, 
deducting  only  the  rent  paid  to  Lord  Kensington.  By  one 
provision  in  the  mortgage  deed,  be  is  to  retain  possession 
of  the  estate,  to  take  the  rents  and  profits  and  the  interest 
of  the  20,000  /.  as  long  as  he  pays  the  interest  on  the 
mortgage.  That  itself  shows  that  he  alone  was  respon* 
mble  for  the  interest  on  the  mortgage,  and  renders  the 
effect  of  his  personal  covenant  to  pay  that  interest  un- 
doubted. 
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Mr.  Lloyd  (Mr.  Shapter  was  with  him),  for  the 
mortgagees  (m) : 
The  charge  was  mprtgaged.  Interest  on  the  charge, 
as  such,  was  never  paid  to  the  mortgagees.  There  was 
no  personal  covenant  by  the  late  Lord  to  pay  the  in- 
terest on  the  20,000  L  charge,  though  there  was  his  cof^  * 
nant  to  pay  the  interest  on  the  24,500  /.  borrowed  money. 
The  two  things  are  wholly  distinct.  The  deed  recites 
that  the  sum  of  20,000  L  has  not  been  raised,  bat  is 
still  a  subsisting  charge,  and  that  Lord  KensingtOM  yiu 
therefore  still  entitied  in  equity  to  that  charge,  and  also 
to  the  Kensington  estate,  and  then  he  mortgages  the 
charge,  and  the  interest  thereon,  as  part  security  h 
24,500  /.,  and  he  covenants  to  pay  the  interest  on  that 
debt  llie  payment  of  interest  on  the  mortgage  was  in 
discharge  of  his  personal  obligation  only,  and  did  not 
affect  the  interest  due  on  the  charge  of  20,000  /•  Be^i 
y.  Watkinson  (n)  is  not  an  authority  against  but  for  die 
Respondents,  llie  power  to  hold  possession  of  the  estates 
till  default  is  a  common  provision.  Now,  the  interest  on 
the  charge  not  having  been  paid,  the  Appellant  is  bound 
to  pay  it  according  to  the  rule,  that  a  person  coming  in  to 
redeem  must  pay  all  that  is  a  charge  on  the  estate  at  tbe 
time  he  proposes  to  redeem.  In  Burrell  v.  Egremontip), 
it  was  held  that  if  a  tenant  for  life  pays  off  a  chaige  on 
the  inheritance,  he  is  prima  fade  entitied  to  that  cbaige 
for  his  own  benefit ;  that  he  may,  if  he  thinks  fit,  exonerate 
the  estate ;  but,  in  the  absence  of  evidence,  the  presump- 
tion is  that  he  pays  the  charge  for  his  own  benefit,  and 


(m)  The  mortgagees  and  the  personal  representatiTeB  of  the  lait 
Lord  appeared  by  counsel  :  their  interest  in  supporting  the  decree  of 
the  Lords  Justices  was  however  the  same,  and  the  senior  connsel  fat 
each  of  these  parties  alone  addressed  the  House. 

(»)  1  Ves.  S.  03.  (o)  7  Beav.  205. 


I 


CASES  IN  THE  HOUSE  OF  LORDS.  509 

not  for  the  benefit  of  the  persons  in  remainder ;  and  it  was         1859. 
there  said,  that  a  tenant  for  life  who  pays  off  a  charge  is  not    Kbhsinoton 
bound  to  make  a  declaration  that  he  does  or  does  not  intend     ^     '* 
to  exonerate  the  estate ;  the  burden  of  proving  that  lies  on 
those  who  assert  tbat  he  did  so  intend.    [Lord  WemUydale 
referred  to  Burrowes  v.  Gore  (p)].    Though  the  tenant  for 
life  is  bound  to  keep  down  the  interest  by  the  payment  of 
what  he  receives  as  rents  and  profits,  he  is  not  bound  to 
pay  anything  beyond  that 

[The  Lord  Chancellor :  But  if  he  does,  without  more, 
pay  the  interest  as  it  becomes  due,  is  he  at  any  time  after- 
wards to  be  permitted  to  rebut  the  presumption  of  tlie 
sufficiency  of  the  rents  and  profits  for  such  purpose  ?] 

There  is  no  rule  establishing  a  presumption  of  that  sort ; 
bat  even  if  there  was,  any  such  presumption  is  here  contra- 
dicted by  the  will,  which  in  express  terms  gives  to  the 
executors  ''  the  said  sum  of  20,000  L  and  interest  so  raised 
and  charged  by  me  as  aforesaid."  Lord  Kensington  was 
under  a  personal  covenant  to  pay  the  interest  on  the 
24,500  L ;  his  payment  of  that  was  a  discharge  of  his  per- 
sonal covenant ;  but  it  was  no  satisfaction  of  the  interest 
on  the  20,000  L,  which  it  is  clear  from  his  mil  he  con- 
sidered still  to  belong  to  himsel£  In  Jones  v.  Morgan  ( q), 
which  was  quoted  to  show  that  there  was  a  presumption  of 
intention  to  exonerate  the  estate.  Lord  Thurlow  required 
evidence  of  the  intention  of  the  tenant  for  life  to  pay  off 
the  debt,  and  said,  **  Is  it  not  the  rule,  that  if  the  tenant  for 
life  pays  the  debt,  he  becomes  primd  facie  entitled  to  be 
repaid,  unless  you  show  he  meant  otherwise  ?  "  There  is 
ID  truth  no  presumption  of  the  kind  supposed.  In  Kirkf* 
ham  V.  Smith  (r),  a  tenant  in  tail  had  paid  off  an  incum- 
brance, but  had  taken  no  assignment,  yet  as  the  circum- 

(p)  6  H.  L.  Cas.  007.  (r)  1  Ves.  S.258. 

(q)  I  Bro.  C.  C.  206.  212. 
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1859.        stances  there  did  not  show  an  intention  to  exonerate  the 
KsNsiNaioir    estate,  the  remainder  over  was  held  liable  to  repay  it  to 
BouTBBxx.     ^^*  representatives ;  and  Amesbury  v.  Brown  {s)  recognised 
the  same  rule  of  decision. 

[Lord  Chelmsford :  Conduct  is  evidence  of  intention.  K 
a  tenant  for  life  knows  that  the  rents  are  not  sufficient,  may 
not  his  paying  the  interest  without  doing  anything  eke  be 
considered  as  proof  that  he  dealt  with  the  property  as  if 
they  were?] 

It  is  matter  of  evidence,  and  not  of  presumption.  The 
general  rules  as  to  a  tenant  for  life  were  stated  by  Lord 
Chancellor  Sugden  in  Cauljield  v.  Macguire  (jt).  It  was 
there  held,  that  where  an  estate  subject  to  a  charge 
bearing  interest  is  limited  to  several  persons  in  successioQ 
as  tenants  for  life,  each  of  these  persons  is  liable  for  the 
interest  only  for  his  own  time ;  but  that  to  liquidate  the 
arrears  during  his  own  time,  he  must  furnish  all  the  rents  if 
necessary  during  his  whole  life.  Clarendon  v.  Barham  (a) 
shows  that  the  intention  of  the  tenant  for  life  is  the 
subject  of  evidence,  and  that  whatever  was  for  his  benefit 
must  be  presumed.  Whitbread  v.  Smith  (v) .  is  not  an 
authority  the  other  way,  for  the  sole  question  there  was  as 
to  the  terms  in  which  an  equity  of  redemption  was  resened, 
and  the  tenant  for  life,  who  possessed  an  absolute  power  of 
appointment,  not  having  exercised  it,  was  held  bound  to 
keep  down  charges  created  by  himself.  But  in  Skerm 
v.  Shahspear  (tr),  it  was  held  that  a  vendor  in  accounting 
with  his  vendee  for  rents  and  profits  is  not,  unless  a 
special  case  be  made,  liable  to  account  for  sums  which  he 
might  have  received,  but  for  his  wilful  default. 

(t)  1  Vca.  S.  477.  (v)  3  De  G.  M.  &  Gord.  727. 

(0  2Jo.&Lat.l41.  741. 

(u)  1  Yo.  &  Co.  C.  C.  683.  (w)  5  Da  G.  M.  &  Gari.5l7. 
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Mr.  Elmsley  (with  whom  was  Mr.  Southgate)  for  the        1859. 
personal  representatives  of  the  late   Lord   Kenr   Ksmsinoxon 

It  is  for  the  Appellant  to  show  in  what  way  the  estate  is 
now  discharged  from  any  part  of  the  charge  created  upon 
it  It  is  not  discharged  either  by  inference  of  law  or  by  the 
conduct  of  the  tenant  for  life.  The  true  rule  is  to  be  found 
in  the  two  cases  of  Revel  v.  Watkinson  (x)  and  Peiirhyn  v. 
Hughes  {y)^  and  it  is  this,  that  unless  there  is  conduct  on 
the  part  of  the  tenant  for  Ufe  which  amounts  to  a  discharge 
of  the  settled  estate,  the  unpaid  interest  will  remain  as  a 
eharge  upon  it.  There  is  no  such  conduct  here,  and  the 
nnpaid  interest  remains  as  a  charge.  Suppose  the  late 
Lord  had  not  mortgaged  the  charge,  he  would  have  been 
entitled  to  the  interest  on  it ;  if  the  rents  could  not  dis- 
chai^e  that  interest,  he  would  have  been  a  creditor  for  the 
deficiency.  His  personal  representatives  stand  in  the  same 
position  that  he  did.  He  had  incurred  debts,  and  assigned 
the  charge  to  meet  them ;  he  has  not  received  from  the 
rents  and  profits  sufficient  to  keep  down  the  interest  of 
that  charge ;  he  has  made  a  will,  and  appointed  executors, 
md  given  them  duties  to  discharge ;  to  enable  them  to 
discbarge  which  duties,  this  interest  on  the  20,000/.  must 
be  paid.  These  facts  show  distinctly  that  he  never  did 
intend  to  exonerate  the  estate.  Assuming  therefore  that 
the  intention  of  the  tenant  for  life  is  to  be  treated  as  explain- 
k^  his  conduct  and  affecting  his  rii^hts,  his  intention  to  have 
the  full  benefit  of  this  charge  and  the  interest  thereon  is 
plainly  shown. 

The  Attorney  General  replied. 


(j?)  1  Vea.  S.  93.  ij)  6  Ves.  99. 106. 
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1859.  The  Lord  Chancellor  (Lord  Campbell): 

ELbnsimgtoh        My  Lords,  after  an  anxious  consideration  of  this  case, 
Bo  vKBiH.     ^  adhere  to  the  opinion  I  had  formed  upon  it  at  the  con- 

elusion  of  the  ai^ument,  that  the  decree  of  the  Master  of 

^  ^"^y^      the  RolU  ought  to  be  affirmed. 

I  do  not  proceed  on  the  ground  that  if  a  tenant  for  life 
in  possession  of  an  estate  subject  to  a  charge  bearing  in- 
teresty  pays  the  interest,  although  the  rents  and  profits  are 
insufficient  to  enable  him  so  to  do,  he  might  not  male 
himself  an  incumbrancer  for  the  excess  of  his  payments 
beyond  the  amount  of  his  rents  and  profits.  But  it  seems 
to  me  that  if,  remaining  in  possession^  he  receives  the 
rents  and  profits,  and  regularly  pays  the  interest  upon  the 
charge  during  his  lifetime,  having  given  no  intimation 
that  the  rents  and  profits  were  not  sufficient  to  enable  him 
to  do  so,  or  that  he  means  to  consider  any  excess  of  his 
payments  beyond  the  rents  and  profits  a  charge  upon  the 
inheritance,  his  legal  peraonal  representatives  cannot  be 
permitted  to  say  that  such  a  charge  exists. 

The  controversy  in  this  case  is  substantially  between 
the  present  Lord  Kensington  and  the  legal  representatives 
of  his  father.  If  the  charge  cannot  be  claimed  by  them, 
I  think  I  can  easily  show  that  the  mortgagees  are  in  no 
better  situation. 

We  may  begin  by  considering  how  it  would  have  been 
if  the  late  Lord  Kensmgton  had  created  the  charge,  and, 
without  mortgaging  it,  had  continued  in  possession  till  his 
death,  without  any  intimation  that  the  rents  and  profits 
were  not  equal  to  the  interest  on  the  charge.  Upon  his 
death,  could  his  representatives  have  claimed  that  he  had 
a  charge  upon  the  estate  for  an  alleged  excess  of  the 
amount  of  the  interest  beyond  the  amount  of  the  rents  and 
profits  ?  and  upon  a  Bill  filed  by  the  remainder-man  to 
redeem  the  charge,  could  they,  for  the  purpose  of  showing 
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that  there  was  some,  and  what  deficiency,  have  insisted        1859. 
on  an  account  of  the  rents  and  profits  of  the  estate  from    KsiiBuroix)!! 
the  creation  of  the  charge  to  the  death  of  the  tenant  for     Bouysbib. 
life?     I  apprehend  that,  under  such  circumstances,  they 
would  have  been  told  that  there  was  a  presumption  that 
the  rents  and  profits  were  equal  to  the  interest  on  the 
charge,  and  that  they  could  not  be  let  in  to  rebut  this 
presumption. 

Lord  Kensington  having  mortgaged  the  charge,  I  think 
his  position  became  the  same  as  it  would  have  been  if  he 
had  become  tenant  for  life,  the  charge  having  been  pre* 
▼iously  created  in  favour  of  third  persons. 

I  rather  wonder  that  any  question  has  been  made  as  to 
his  power  to  create  the  charge  for  the  20,000  /.  and  tn- 
Ureity  or,  as  to  such  charge  having  actually  been  created. 
I  cannot  doubt  that  the  corpus  of  the  estate  was  efiectually 
charged  with  the  20,000/.  and  interest,  and  that  all  we 
have  to  consider  is  the  third  question  made  by  Lord 
Justice  Turner,  **  Whether  the  estate  being  so  charged, 
the  charge  is  subsisting  so  far  as  the  rents  and  profits 
ha?e  been  insufficient  to  answer  the  interest  ?" 

Now,  whetlier  a  court  of  equity  ought  or  ought  not  to 
hold  that  this  charge  is  still  subsisting,  I  think  we  must 
consider  that  in  point  of  fact  the  interest  upon  the  20,000/. 
was  regularly  paid  by  Lord  Kensington, 

Let  us  then  consider  the  general  question,  ''If  the 
tenant  for  life  of  an  estate,  subject  to  a  charge,  he  being 
boond,  as  far  as  the  rents  and  profits  furnish  him  with  the 
nteans,  to  keep  down  the  interest  upon  it,  remains  in  pos- 
session, and  during  his  life,  regularly  pays  the  interest 
without  any  intimation  that  the  rents  and  profits  are  in- 
B^ifficient,  or  that  he  has  any  intention  of  charging  the 
^vfus  of  the  estate  with  any  deficiency,  can  his  legal 
pereooal  representatives  be  permitted  to  set  up  a  claim  for 
voLi  vn.  p  p 
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1859.        an  alleged  deficiency,  and  to  demand  an  account  of  the 
Kerbikoton   rents  and   profits  during  the  whole  incumbency  of  the 

If  the  tenant  for  life  had  entirely  paid  off  the  chaige, 
most  undoubtedly,  as  far  as  the  principal  sum  is  concerned, 
he  would  have  a  charge  on  the  corpus  of  the  estate,  be- 
cause the  annual  rents  and  profits  could  not  be  considered 
as  supplying  a  fimd  from  which  the  principal  could  be 
paid.  But,  with  regard  to  the  interest,  the  annual  rents 
and  profits  in  the  vast  majority  of  cases  do,  and  in  all 
may  be  presumed  to  supply  a  fimd  fix>m  which  the  interest 
may  be  paid.  With  regard  to  the  principal,  it  cannot  be 
reasonably  supposed  that  the  tenant  for  life  means  to  make 
such  a  present  to  the  remainder  man,  and  the  daim  of  a 
charge  to  the  amount  of  the  principal  may  be  made  efieo- 
tual  without  any  account  being  taken;  whereas,  with 
respect  to  any  deficiency  in  the  means  to  pay  the  in- 
terest, the  tenant  for  life  may  reasonably  be  supposed  to 
waive  any  right  he  might  have  to  make  it  a  charge  npoo 
the  estate,  he  being  allowed  to  remain  in  undisturbed  pos- 
session and  in  the  comfortable  expectation,  that  when  he 
is  dead  and  gone,  no  inquiry  will  take  place  into  his 
management  of  the  property,  nor  any  attempt  be  made  to 
charge  his  representatives  with  wilfiil  n^lect  which  might 
be  imputed  to  him. 

It  is  said  that  this  is  a  question  of  intention^  and  that 
there  should  be  some  evidence  of  intention.  But  Lord 
Thurlaw  said, ''  The  smallest  demonstration  is  enough  to 
show  that  the  tenant  for  life  means  to  take  the  debt  upon 
himself."  Surely  this  demonstration  may  be  by  acts  as 
well  as  by  words,  and  a  continued  system  of  a  tenant 
for  life,  paying  the  interest  up6n  a  charge  which  he 
is  bound  to  keep  down  as  far  as  the  rents  and  profits 
will  permit;,  may  amount  to  a   declaration  (which  he 
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nmnot  afterwards  gainsay)  that  the  rents  and  profits  are        1869. 
sufficient,  or  that  he  does  not  mean  to  bring  any  charge    KsironioTOM 
ipon  the  inheritance  for  the  deficiency.  Bouvewb. 

The  most  alarming  inconveniences  would  arise  from  the 
loctrine,  that  in  every  case  where  a  tenant  for  life  of  an  • 
»tate  nnder  a  charge,  the  interest  of  which  he  ought  to 
keep  down  firom  the  rents  and  profits,  pays  the  interest 
negolarly  during  his  lifetime,  he  is  to  be  considered  as 
silently  making  himself  an  incumbrancer  on  the  estate  for 
my  excess,  large  or  small,  of  the  payments  for  interest 
ibove  the  rents  and  profits. 

In  the  first  place,  an  account  must  be  taken,  extending 

over  the  whole  incumbency  of  the  tenant  for  life,  which 

may  be  above  seventy  years ;  and  the  enquiry  must  be  not 

only  as  to  the  rents  and  profits  which  he  did  actually 

receive,  but  as  to  such  as  by  reasonably  good  management 

he  m^ht  have  received;  the  whole  management  of  an 

estate,  consisting  perhaps  of  many  thousands  of  acres,  must 

be  enquired  into ;  and  the  result  may  be  that  there  is  a 

balance  o{  6  s.  Sd.  in  favour  of  the  representatives  of  the 

tenant  for  life.    The  Master  of  the  Rolb,  perhaps,  went 

too  fitf  in  sayii^  that  such  an  account  could  hardly  be 

taken,  but  be  might  have  said  truly,  that  the  cost  of  taking 

it  would  generally  greatly  exceed  the  benefit  to  be  expected 

fifom  it. 

Then  see  tlie  injustice  done  to  the  remainder  man.  It 
lieing  important  to  him  to  know  whether  the  interest  is 
kept  down  by  the  tenant  for  life,  he  may  be  supposed  to 
enquire  into  the  hct»  If  he  finds  that  the  interest  has  not 
been  kept  down,  he  may  well  suppose  that  the  rents  and 
profits  have  been  misapplied  by  the  tenant  for  life,  and  he 
iBay  apply  for  the  appointment  of  a  receiver.  Finding 
tiiat  the  interest  is  regularly  paid  as  it  becomes  due,  he 

gives  himself  no  farther  thought;  but  upon  the  death  of 

p.p  2 
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18fi9.        the  tenant  for  life,  he  hears  with  surprise  and  dismay,  that 

EBHsafOTOH'  a  charge  upon  the  inheritance  is  claimed  by  the  representa- 

BouYXRis.     ^^^  ^^  ^^  tenant  for  life,  and  he  is  to  be  involved  in  a 

Chancery  suit,  which  may  last  for  years,  to  ascertain  the 

amount  of  the  incumbrance. 

A  farther  hardship  to  the  remainder  man  would  be,  that 
he  would  be  deprived  of  the  benefit  of  the  Statute  of  Limi- 
tations passed  in  contemplation  of  the  death  of  witnesses, 
and  the  destruction  of  written  documents. 

But  a  still  more  serious  evil  would  arise  from  the  unce^ 
tainty  as  to  this  new  fashioned  incumbrance  created  by  a 
comparison  between  the  amount  of  the  interest  paid  and 
the  amount  of  the  rents  and  profits  which  might  have  been 
realised  during  the  incumbency  of  the  tenant  for  life. 
Upon  a  sale  of  the  remainder,  the  abstract  must  not  only 
show  what  incumbrances  there  are  upon  it,  and  that  the 
interest  upon  the  incumbrances  has  been  kept  down,  but 
also  that  the  rents  and  profits  have  been  suflBcient  to  keep 
down  the  interest,  so  that  the  representatives  of  the  tenant 
for  life  will  have  no  claim  upon  the  inheritance  for  interest 
which  he  has  paid  beyond  the  amount  of  the  rents  and 
profits.  But  the  charge  is  constantly  shifting  from  year  to 
year,  and  the  actual  amount  of  the  burthen  cannot  be 
ascertained  till  the  death  of  the  tenant  for  life.  But  if  the 
rule  I  have  proposed  be  adopted,  I  am  not  aware  of  any 
inconvenience  or  any  injustice  which  it  can  occasion. 

In  the  absence  of  any  authority  that  such  a  claim  can 
be  sustained,  I  must  come  to  the  conclusion  that  where 
there  are  no  circumstances  to  counteract  the  effect  of  the 
interest  being  regularly  paid  by  the  tenant  for  life  in  pos- 
session, the  claim  is  unsustainable. 

Great  reliance  has  been  placed  in  the  present  case  npoo 
the  fact,  that  the  tenant  for  life  was  under  a  persoosl 
covenant  with  the  mortgagees  to  pay  them  this  interest 
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But  how  can  the  question  between  the  representatives  of       }^^' 
be  tenant  for  life  and  the  remainder  man  be  affected  by  a  Kbksinoton 
x)yenant  between  the  tenant  for  life  and  the  mortgagees  ?    Bouysrib. 
Vnd  if  the  interest  has  actually  been  paid  without  the 
eservadon  of  any  claim  against  the  corpus  of  the  estate, 
?hy  should  the  covenant  prevent  the  estate  from  having 
he  benefit  of  the  payment  ?    The  tenant  for  life  volun- 
arily  entered  into  that  covenant  after  the  charge  had  been 
seated. 

Reliance  is  next  placed  upon  a  supposed  expression  of 
ntention  by  Lord  Kensington  to  make  the  interest  he  had 
)aid  a  charge  upon  the  inheritance,  because  by  his  will  he 
iisposes  of  the  20,000 L  *^ and  interest"  But  supposing 
hat  any  intention  expressed  by  him  in  a  document  not  meant 
to  be  read,  nor  to  operate  till  after  his  death,  could  be 
ivailing  for  this  purpose,  the  words  of  this  bequest  are  ftiUy 
ntisfied  by  the  interest  that  would  become  due  on  the 
20,000  2.  after  the  remainder  man  has  entered,  and  before 
the  charge  is  redeemed. 

It  was  likewise  argued,  that  Lord  Kensington^s  mani- 
fested desire  to  increase  his  personal  estate,  ought  to  lead 
to  the  conclusion  that  he  paid  the  interest  for  the  benefit  of 
his  younger  children,  not  of  his  eldest  son.     But  if  we  are 
to  guess  at  his  intentions  on  this  point  when  he  executed 
the  settlement  containing  the  power  of  charging,  my  belief 
is,  that  he  never  contemplated  that,  under  the  power,  the 
estate  should  be  charged  with  more  than  20,000  /.  during 
his  own  life,  he  remaining  in  possession  and  paying- the 
interest,  and  with  interest  after  his  death  till  the  charge 
dioald  be  redeemed.     If  he  had  been  asked  what  his  in- 
tention was  in  covenanting  with  the  mortgagees  to  pay  the 
interest,  and  paying  it  from  funds  other  than  the  rents  and 
profits,  he  would  probably  have  said,  ^'  I  mean,  that  at  my 
death,  I  may  have  the  20,000  L  bearing  interest,  to  be 
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1859.        divided  among  my  younger  children,  and  that  sabject  to 
Kbhsihgton   this  charge  and  the  charges  previously  created,  my  eldest 

Bon^Bxs.     ^°  ^^^^  ^®  *^®  Kensington  estate." 

It^now  only  remains  to  be  considered  whether  the  mort- 
gagees in  resisting  the  redemption  of  the  charge,  can  be 
in  a  better  situation  than  the  representatives  of  the  tenant 
for  life  ? 

In  the  first  place  it  is  agreed,  on  behalf  of  the  Appellants, 
that  their  claim  is  clearly  barred  by  the  following  proviso 
in  the  deed  of  4th  February  1835.  [His  Lordship  read  it, 
see  ante,  569.]  Default  never  was  made  in  pajrment  of  the 
interest  stipulated  for,  according  to  the  true  intent  and  mean- 
ing of  the  indenture.  Therefore  Lord  Kensington  alone 
had  a  right  to  the  interest  of  the  20,0002.  assigned  as  a 
security  to  the  mortgagees. 

Besides,  the  interest  of  the  20,000  2.  appears  substan- 
tially  to  have  been  paid  to  the  mortgagees,  although  tlie 
payment  was  nominally  made  under  the  covenant,  and  as 
they  have  actually  once  had  the  benefit  of  the  security,  it 
would  not  be  equitable  that  they  should  again  claim  it  as 
an  unsatisfied  charge  upon  the  inheritance. 

There  seems  to  be  even  less  colour  for  the  claim  of  the 
mortgagees  than  for  the  claim  of  the  representatives  of  the 
tenant  for  life.    For  although  the  interest  had  been  paid 
to  the  mortgagees  by  the  tenant  for  life,  he  possibly  might 
have  continued  to  make  it  a  charge  upon  the  inheritance 
as  between    him  and  the  remainder  man.      But  if  the 
interest  which  became  due  in  the  lifetime  of  the  tenant  for 
life  has  been  paid  to  the  mortgagees,  they  have  so  far 
realised  their  security,  and  as  to  them  the  estate  is  relieved 
fi-om  liability.     But  at  all  events,  the  mortgagees  cannot 
be  entitied  to  more  than  the  mortgagor  was  entitied  io: 
and  if  the  interest  had  ceased  to  be  a  charge  upon  the 
inheritance  in  the  lifetime  of  the  tenant  for  life  by  pa3rment  of 
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interest  to  the  mortgagees,  the  mortgagees  who  claim  under        18M« 
hun  cannot  support  this  charge  against  the  reminder  man.     EjuaaxmoiK 
For  these  reasons,  I  am  of  opinion  that  the  decree  of  the     Squtsbu. 
Lords  Justices  ought  to  be  reversed,  and  that  the  decree 
of  the  Master  of  the  Rolls  ought  to  be  affirmed* 

Lord  Brougham : 

My  Lords,  I  have  come  to  the  same  conclusion  with  my 
Boble  and  learned  friend,  and  generally  speaking  for  the 
reasons  which  he  has  given.  I  consider  the  third  question 
stated  by  Lord  Justice  Turner  to  have  been  answered  er- 
roneously by  his  Lordship.  I  differ  from  him  in  the 
opinion  he  has  formed  upon  it*  It  will  be  unnecessary  for 
me  to  argue  this  case  beyond  what  my  noble  and  learned 
friend  has  done ;  indeed  I  have  only  to  refer  to  the  last 
two  pages  of  the  judgment  of  his  Honor  the  Master  of  the 
Rotts,  as  containing  my  view  of  the  case*  There  is  one 
obfiervation  that  I  wish  to  make  as  to  the  difficulty,  delay, 
and  expense  of  taking  an  account  My  noble  and 
learned  friend  seemed  to  think  that  the  Master  of  the 
Rolls  had  stated  it  to  be  almost  impossible*  In  the  former 
part  of  his  judgment  he  leans  to  that  view,  but  in  the 
latter  part  of  it  he  does  not  say  that  it  is  impossible,  but 
he  talks  of  the  difficulty,  expense,  and  delay,  of  taking 
sach  an  account,  which  he  says  would  be  enormous,  and 
he  does  not  see  how  it  could  be  done  except  as  against 
a  mortgagee  in  possession. 

Upon  the  whole,  the  reasons  given  by  his  Honor  the 
Master  of  the  Rollsy  coinciding  with  the  view  which  has 
been  taken  by  my  noble  and  learned  friend,  appear  to  me 
quite  satisfactory,  and  I  therefore  agree  that  the  decree 
of  the  Master  of  the  Rolls  ought  not  to  have  been  reversed 
by  the  Lords  Justices,  and  that  your  Lordships  ought  to 
reverse  the  judgment  of  the  Lords  Justices, 
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1859.  Lord  Cranworih: 

KxMsiifoTOR       My  Lords,  in  this  case  I  have  the  misfortune  to  differ 

Bou^BiB.  ^^°*  °^y  °^^'®  *^^  learned  friends  who  have  preceded  me. 
I  will  shortly  state  the  grounds  upon  which  I  have  arrived 
at  a  contrary  conclusion  from  that  which  they  have  ex- 
pressed. I  need  not  go  into  the  &cts  of  this  case,  bat 
shall  merely  remark  that  under  the  settlement  of  the  pre- 
sent lord  in  the  lifetime  of  his  father,  his  father  having 
the  power  of  chai^ng  the  estates  with  20,000  L  and  in- 
terest, that  power  was  exercised  by  a  deed  executed  by 
the  late  lord  on  the  4th  of  February  1835,  whereby  be 
charged  the  estate  with  20,000  L^  and  created  a  term  m  a 
trustee  of  the  name  of  Whittaker^  to  secure  that  sam. 
Then  afterwards,  we  learn  by  the  recitals  in  the  deed 
under  which  the  Bouveries  claim,  that  there  had  been  p^ 
vious  charges  by  the  late  lord  in  favour  of  the  original 
mortgagees.  Lord  Braybroohe  and  others,  for  the  sum  of 
14,227  Lf  part  of  this  20,000  /.,  and  then  in  consideratioa 
of  a  large  sum  of  17,600  2.  due  from  Lord  KensingUm  to 
JBouverie  and  others  upon  other  mortgages  of  other  pro- 
perty, and  the  sum  of  6,900  L  advanced  by  them  to  the 
late  lord,  he  covenanted  to  pay  the  whole  of  those  two 
sums,  amounting  to  24,500  2.,  and  he  assigned  to  them  bis 
charge  of  20,000  /.,  subject  to  the  prior  assignment  whidi 
he  had  made  to  secure  14,227/.  That  was  the  state  of 
the  rights  of  these  parties  and  their  liabilities  to  one 
another. 

From  the  time  of  the  execution  of  this  deed.  Lord 
Kensington  regularly  paid  interest  on  the  whole  of  the  debt 
due  from  him  to  Lord  Braybroohe  and  others,  which  in- 
cluded the  14,227/.  6  s.  2d.y  and  I  will  assume  that  be 
did  so  (I  do  not  think  it  quite  clearly  appears,  but  I  wiU 
assume  that  he  did  so)  also  on  the  24,500  L  due  from  him 
to  Bouverie  and  others. 
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Lord  Kensington  died  in  August  1852.  Then  his  son 
William^  having  become  Lord  Kennngton,  filed  a  bill 
against  jBouvmtf  and  others,  to  redeem  ihe  Kensington  mort- 
gage,  on  payment  to  them  of  the  sum  of  5,772  /.  iSs.  10 d., 
with  interest  from  the  death  of  his  father,  that  being  the 
balance  of  the  20,000/.  after  deducting  the  14,227/.  65.  2d. 
due  to  Lord  Brayhroohe  and  others,  the  first  mortgagees. 
The  question  is,  on  what  terms  he  is  entitled  to  redeem  ? 
JBauverie  and  others  contend  that  the  sum  due  from  the 
settled  estate  on  account  of  the  20,000/.,  is  the  principal 
sum  of  20,000  /.,  with  interest  from  the  date  of  the  charge 
(4th  o{  February  1835),  deducting  only  from  the  interest 
the  amount  of  the  rents  received  by  the  late  lord,  or  ac- 
crued due  in  his  lifetime,  subsequently  to  the  4th  of 
FAruary  1835.  The  present  Lord  Kensington  contends 
that  no  interest  can  be  claimed  during  the  lifetime  of  his 
&ther,  as  it  was  all  paid  by  him  to  the  mortgagees  from 
time  to  time  as  it  became  due.  Lord  Braybrooke  and 
others,  the  first  mortgagees  of  the  20,000  /.  were  made  co- 
defendants,  but  they  do  not  wish  to  be  redeemed,  nor  do 
they  raise  any  question  in  the  suit.  They  are  satisfied 
with  their  security. 

The  Master  of  the  Rolls^  by  whom  the  cause  was  heard, 
took  the  same  view  of  the  case  as  the  Plaintiff,  Lord  Ken- 
singUm,  and  directed  an  account  of  what  was  due  for  prin- 
cipal, interest,  and  costs  in  respect  of  the  20,000/.,  and  an 
account  on  the  other  hand  of  what  was  due  from  Bouverie 
and  others  (who  had  taken  possession  as  mortgagees  on 
the  death  of  the  late  Lord)  in  respect  of  rents  received  by 
them,  or  which,  without  their  wilfiil  default,  they  might 
bave  received.  The  chief  clerk  took  this  account,  calcu- 
lating interest  on  the  20,000/.  only,  from  the  10th  ot 
August  1852,  the  day  of  the  death  of  the  late  Lord,  and  the 
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1869.       Master  of  the  RoUt,  when  the  matter  was  brought  before 

KxNsiKQioR  him,  upheld  the  chief  clerk's  certificate. 

Booraox.  There  was  an  appeal  to  the  Lords  Justices^  who  took  a 
different  view  of  the  case  from  the  Master  of  the  Rolk 
They  held  that  all  the  interest  on  the  charge  for  20,000  iL 
which  had  accrued  due  in  the  lifetime  of  the  late  Lord 
Kefuington  subsequently  to  the  date  of  the  chaigey  was 
still  due,  except  so  &r  as  he  had  received  rents  sufficient 
to  liquidate  it ;  and  they  varied  the  decree  on  that  prin- 
ciple. It  is  between  these  conflicting  views  of  the  case 
that  we  are  now  called  on  to  decide.  It  is  dear  that 
Bouverie  and  others  were  entitled,  by  virtue  of  tbdr 
security,  to  a  charge  for  interest  as  well  as  principal;  and 
the  only  question  is,  whether  the  interest  has  beoi  so  paid 
during  the  life  of  the  late  Lord  as  to  dischaige  the  estate 
from  the  burden.  I  will  assume  that  interest  was  duly 
paid  on  the  whole  mortgage  debt  of  24,500  /.,  for  wluch 
the  charge  of  20,000  /.,  subject  to  the  prior  daim  on  it, 
was  made  a  security.  But  the  argument  of  the  Respondents 
was,  that  whatever  interest  was  paid  by  the  late  Lord,  bad 
been  paid  by  him,  not  in  his  character  of  mortgagor,  nor 
as  tenant  for  life  of  the  mortgaged  estate,  but  by  reason  of 
his  covenant  to  pay  his  own  debt  of  24,600  2.  and  interest, 
which  imposed  on  him  a  personal  obligation  to  pay  the  in- 
terest as  it  became  due ;  that  he,  if  he  were  aUve,  or  his 
executors,  now  that  he  is  dead,  would,  but  for  the  mort- 
gage, have  a  right  against  the  corpus  of  the  estate  for  all 
interest  on  the  20,000  /.  which  the  rents  had  fiuled  to 
satisfy,  and  that  the  mortgagees  have  now  the  same  ri^ts 
which  he  or  his  representatives  would  have  had  if  theit 
had  been  no  mortgage. 

In  order  to  arrive  at  a  just  condusion  on  this  subject, 
we  must  look  to  principle,  and  proceed  in  our  reasoning  by 
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steps.  First,  it  is  clear  that  any  person  entitled  to  an  equi-  1869. 
table  charge^  and  filing  a  bill  to  have  that  charge  raised,  Kxhsuigtok 
has  a  right  against  the  corpus  of  the  property  charged,  for  Bo,j^^i- 
interest  no  less  than  for  principal ;  supposing,  of  course, 
that  it  is  a  charge  bearing  interest  His  right  to  the  whole 
principal  and  interest,  unless  barred  by  the  Statute  of  Limi- 
tations, is  available  after  any  number  of  successive  life 
estates.  This  cannot  be  disputed.  Now,  suppose  the  charge 
to  be  a  charge  in  the  name  of  a  third  person,  as  trustee  for 
a  tenant  for  life,  on  the  death  of  the  tenant  for  life,  his 
executor  might  file  a  bill  to  have  the  charge  raised,  and 
prima  facie  the  sum  to  be  raised  would  include  interest  as 
well  as  principal.  It  would,  however,  be  a  good  answer 
to  the  demand  for  interest,  that,  as  tenant  for  life,  he  had, 
since  the  creation  of  the  charge  been  in  receipt  of  the  rents, 
which  were  the  primary  fiind  to  discharge  it ;  and  if,  on 
taking  the  account,  it  should  appear  that  rents  had  been 
received  sufficient  to  cover  the  interest,  no  farther  claim 
could  be  made  on  that  head. 

It  was,  I  am  aware,  contended  in  argument,  that  a  tenant 
for  life  cannot,  in  any  circumstances,  become  an  incum- 
brancer on  the  remainder  for  interest  accrued  due  during 
his  tenancy.  But  for  this  proposition,  I  can  discover  no 
foundation  either  in  principle  or  on  authority.  Suppose 
the  security  to  be  one  which  during  the  tenancy  for  life 
produces  no  profit ;  suppose,  for  instance,  that  it  is  a  mere 
reversion,  or  that  it  is  a  mine  unproductive,  or  that  prior 
mortgagees  are  in  possession,  exhausting  the  whole  annual 
income ;  I  can  see  no  reason  why,  when  the  reversion  fidls 
into  possession,  or  the  mine  becomes  productive,  or  the 
prior  mortgagees,  being  satisfied,  have  withdrawn,  the  re- 
presentative of  the  tenant  for  life  should  not  have  precisely 
the  same  rights  against  the  ccrpus  which  certainly  a  stranger 
would  have  had. 
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If  this  is  so,  then  it  cannot  make  any  difference  in  prin- 
ciple that  the  security  had,  by  any  of  the  means  I  haye 
suggested,  become  productive  during  the  life  of  the  tenant 
for  life.  In  such  a  case,  indeed,  his  representatives,  seeking 
to  raise  the  charge,  must,  against  their  demand  for  interest, 
give  credit  for  what  he  had  received  on  account  of  rents 
and  profits,  but  in  other  respects  their  rights  under  their 
security  will  remain  unchanged. 

These  considerations  lead,  I  think,  necessarily  to  the 
conclusion,  that  in  every  case  of  a  tenant  for  life,  or  his 
representatives,  raising  a  charge  out  of  the  corpus  of  the 
estate  charged,  the  question  as  to  how  far  he  or  they  may 
add  the  interest  to  principal  depends  on  how  far  the  inte- 
rest has  been  satisfied  by  means  of  rents  and  profit& 
Under  the  head  of  '^  Rents  and  Profits,''  I  include  the 
benefit  of  personal  occupation  or  enjoyment  in  any  mode 
authorised  by  the  deed  or  will  creating  the  tenancy  for 
life,  in  respect  of  which  the  tenant  for  life  must  be  charged 
with  an  occupation  rent  in  the  usual  manner.  If  this  is 
the  right  of  the  tenant  for  life  or  his  representatives,  it  fol- 
lows that  persons  claiming  under  him  as  mortgagees  (whidi 
is  the  position  of  the  JBouveries  in  this  case)  must  have  the 
same  right,  that  is,  that  the  assignee  of  the  charge  may 
raise  out  of  the  corpus  so  much  of  the  interest  due  on  tbe 
security  as  has  not  been  covered  by  rents  and  profits 
received  by  the  tenant  for  life. 

It  will  hardly  be  disputed  that  this  is  a  necessary  conse- 
quence of  the  rights  of  the  tenant  for  life,  if  the  interest 
has  not  been  paid  to  the  mortgagee  who  is  seeking  to 
make  the  charge  available.  The  question  is,  what  are  tbe 
rights  of  the  mortgagee  of  the  charge  if  the  tenant  for  life 
has,  during  his  life,  regularly  kept  down  the  interest  I  do 
not  think  that  such  payment  can  of  itself  and  alone  make 
any  difference  in  the  rights  of  the  tenant  for  life,  or  by  con- 
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sequence  in  the  rights  of  mortgagees  claiming  under  him, 
at  all  events  where,  as  in  this  case,  the  tenant  for  life  has 
come  under  personal  obligations  binding  him  to  pay  the 
interest.  Suppose  that  he  had  come  under  such  an  obliga- 
tion by  a  simple  borrowing  without  assigning  his  charge  by 
way  of  security,  by  bond  or  covenant  for  instance,  payment 
of  interest  would  in  that  case  have  had  no  effect  on  his 
rights  on  the  settled  estate  by  virtue  of  the  charge.  And 
how  is  the  case  altered  by  the  circumstance  that,  for  secu- 
rity of  the  lenders,  he  has  assigned  to  them  all  his  rights 
under  the  charge  ?  What  the  rights  are  must  remain  the 
same,  whether  thev  continue  vested  in  the  tenant  for  life 
or  his  representatives,  or  have  been  assigned  to  others. 

The  only  ground  on  which  payment  of  interest  can  affect 
the  right  of  his  representatives  against  the  corpus  must  be, 
that  it  manifests  an  intention. to  discharge  the  estate  from 
the  burden  of  the  interest.  But  this  would  not,  I  think, 
be  a  just  inference,  unless  there  is  something  beyond  the 
mere  fact  of  payment.  I  can  hardly  think  that  even  where 
a  tenant  for  life  under  no  personal  obligation  keeps  down 
the  interest,  that  alone  indicates  an  intention  to  exonerate 
the  estate  in  favour  of  the  remainder  man.  But  if  such  in- 
tention might  in  those  circumstances  fairly  be  assumed, 
surely  the  inference  cannot  be  extended  to  the  case  where 
the  payment  is  made  by  a  person  bound  to  pay,  whatever 
may  be  his  wishes  or  intentions. 

If  he  is  under  no  personal  obligation  it  may  be  argued 
(I  do  not  say  whether  successfully  or  not),  that  by  volun- 
tarily paying  what  he  was  not  bound  to  pay,  he  showed  an 
intention  to  benefit  some  one,  and  that  the  person  intended 
to  be  benefited  must  have  been  the  owner  of  the  corpus. 
But  I  cannot  understand  how  any  inference  of  intention  as 
to  the  motive  of  a  particular  payment  can  be  drawn  from 
the  mere  fact  of  payment  when  the  payment  itself  was  one 
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interest  for  any  considerable  number  of  years,  that  might        1869. 
&irly  be  contended  as  amounting  to  primd  facie  evidence    KsNsiNOToif 
that  the  rents  received  were  equal  to  the  interest  so  as  to     BouYKRUfi. 
cast  on  the  tenant  for  life  or  his  representatives  the  burthen 
of  proving  that  there  was  a  deficiency.     Be  that,  however, 
as  it  may,  the  argument  amounts  to  no  more  than  this, 
that  in  order  to  do  justice  it  may  be  necessary  to  take 
accounts  of  considerable  length  and  complexity.     I  cannot 
fisd  that  this  raises  any  substantial  difficulty. 

In  the  present  case  there  are  no  circumstances  that  I 
can  discover  to  qualify  or  explain  the  payment  of  interest 
which  the  late  lord,  under  his  covenant,  was  bound  to 
make,  and  I  find  nothing  to  exclude  the  right  of  his  mort- 
gagees to  insist  on  having  all  the  interest  of  the  20,000  L 
raised  in  the  same  manner  as  Lord  Kensingtorij  or  his 
executors,  might  have  done  if  he  had  not  mortgaged  the 
charge,  except  so  far  as  the  interest  has  been  satisfied  by 
rents  received  by  the  late  lord. 

Several  authorities  were  referred  to  in  argument,  but 
none  of  them  appears  to  me  to  support  the  proposition  of 
the  Appellant.  Great  stress  was  laid  on  the  case  o(  Janes 
V.  Morgan  (z).  There  WiUiam  Morgan,  who,  under  his 
father's  will,  succeeded  to  the  devised  estates  during  his 
minority,  came  of  i^  in  March  1746,  and,  in  the  following 
month  of  April  he  took  up  a  bond  of  his  father,  held  by 
Loch  for  1,876  2.,  and  which  was  a  charge  on  the  settled 
estate,  and  he  gave  Loch  a  fresh  bond  for  the  same  sum. 
WiUiam  paid  interest  on  this  new  bond  until  1761,  when 
he  paid  it  off,  and  in  1763  he  died*  in  1776,  thirty 
years  after  the  Other's  bond  had  been  paid  off,  WiUiam^s 
administratrix  filed  her  bill,  seeking  to  charge  the  inheri- 
tance with  the  amount  of  the  bond  and  interest    But 
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1859.         Lord  Thurlaw  held,  that  the  circumstances  manifested  an 
Kbnsinoton    intention  on  the  part  of  William  to  discharge  the  estate 

BouvBBiB.  ®^®^  ^^^®  ^^^  ^^^^  ^^y  tenant  for  life.  It  was  unneces- 
sary to  decide  any  such  point,  inasmuch  as  it  was  held, 
that  William  was  tenant  in  taiL  But  the  circumstances 
there  were  very  different  from  those  in  the  present  case. 
William  need  not  have  made  himself  personally  responsible 
for  the  bond,  and,  therefore,  in  doing  so^  and  afterwards 
paying  it  off,  he  might  be  considered  as  showing  that 
he  did  not  intend  to  retain  any  charge  on  the  inheri- 
tance. 

In  the  case  now  under  consideration,  the  late  Lord  Kenr 
sington  did»  not  discharge  any  previously  existing  ddit 
He  exercised  a  power  of  burthening  the  inheritance,  and 
in  order  to  obtain  the  benefit  conferred  on  him  by  the 
power,  he  was  obliged  to  enter  into  a  covenant  binding 
him  personally  to  pay  the  interest  on  the  sums  advanced 
to  him,  and  for  security  of  which  he  assigned  {inter  alia) 
the  benefit  of  the  charge.  I  cannot  see  how  either  the 
entering  into  such  a  covenant,  without  which  he  could  not 
have  obtained  the  loan  of  the  money,  or  the  subsequoit 
payment  of  interest,  which  he  could  not  avoid  paying,  can 
be  taken  to  indicate  any  intention  whatever  as  to  the  in- 
heritance. They  were  acts  showing  the  intention  of  Lord 
Kensington  to  secure  to  himself  the  benefit  of  the  20,000/1, 
but  showing  nothing  more. 

In  Tracy  v.  Lady  Hereford  (a),  what  was  decided  first  by 
Sir  Lloyd  Kenyon,  and  afterwards  by  Lord  ITiurlaw,  was, 
that  a  tenant  for  life  is  bound  as  between  himself  and  the 
inheritance,  to  keep  down  the  interest  of  an  incumbrance 
accruing  during  every  part  of  his  tenancy  for  life,  though, 
during  the  first  part  of  that  tenancy  the  rents  may  have 

(a)  2  Bro.  C.  C.  12a 
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been  insoflScient  for  the  purpose,  that  is,  that  the  excess 
of  rents  received  by  him  in  the  latter  part  of  his  life  are 
applicable  to  make  good  any  prior  deficiency  in  relief  of 
the  inheritance.  This  case  seems  to  me  rather  to  support 
than  to  impugn  the  doctrine  contended  for  by  the  Respon- 
dents. 

I  do  not  go  through  the  other  cases  which  have  been 
cited  in  argument.  None  of  them  appears  to  me  to  be  at 
variance  with  what,  but  for  the  high  authority  of  those 
who  differ  from  me  in  this  case,  I  should  have  considered 
to  be  the  well  established  doctrine  of  the  Court  of  Chan- 
cery,  namely,  that  where  the  tenant  for  life  keeps  down 
the  interest  of  a  charge  on  the  inheritance  he  becomes 
himself  an  incumbrancer  on  the  inheritance  for  the  amount 
of  what  he  pays,  so  far  as  the  payments  exceed  the  rents 
and  profits  accruing  during  the  tenancy  for  life,  and  that 
this  right  is  not  varied  by  the  circumstance  that  he  either 
originally  is,  or  during  his  tenancy  tor  life  becomes,  himself 
entitled  to  the  charge.  It  is  hardly  necessary  to  add,  that 
orcomstances  may  show  either  as  regards  the  principal  or 
interest  that  the  tenant  for  life  intended  to  exonerate  the 
estate.  But  I  do  not  think  that  the  mere  fact  that  he  has 
regolarly  paid  the  interest  is  sufficient  to  raise  such  a 
presumption,  certainly  not  where,  as  in  this  case,  all  which 
was  paid  having  been  paid  under  the  personal  obligation  of 
a  covenant  to  pay. 

Lord  Wensletfdale : 

My  Lords,  the  question  in  this  case  is,  on  what  terms  the 
Plaintiff  is  entitled  to  redeem  a  charge  of  5,722/.  ISs.lOd., 
part  of  a  sum  of  20,000  I.  charged  on  his  Lordship's  estate 
by  virtue  of  a  power  contained  in  his  marriage  settlement 
[>f  the  10th  of  October  1833. 

I  have  had  an  opportunity  of  becoming  acquainted  with 

VOL.  VII.  Q  Q 
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1869.        the  opinion  of  some  of  my  noble  and  learned  friends  who 
KsNsiKOTON    heard  the  case,  and  who  have  kindly  communicated  their 

BouvEBiB.  ^®^so^s  to  ^^f  ^^^  therefore  have  had  more  than  usual 
means  of  fully  considering  it  with  every  light  that  can  be 
thrown  upon  it.  I  am  of  opinion  with  my  noble  and  learned 
friend  who  last  addressed  your  Lordships  that  the  decree 
of  the  Lords  Justices  ought  to  be  affirmed. 

It  was  supposed  in  the  Court  below,  that  there  wai 
proof  of  payment,  of  the  rents  and  profits  of  the  estate 
charged,  to  Messrs.  Bouverie'&  and  the  other  motgageet  for 
their  share  of  interest  and  of  the  remainder  of  that  interest, 
out  of  the  general  moneys  of  Lord  Kensington.    I  have 
not  been  able  to  find  any  proof  of  such  payment  of  interest 
in  the  printed  documents  laid  before  us.     The  affidavit  of 
Mr.  Tatham  states,  that  from  1846,  Messrs.  Tenmmi  k 
Harrison^  either  out  of  the  rents  of  the  estate,  or  oat  of 
money  received  by  them  for  Lord  KeMtngton^  regnhdy 
paid  the  interest  on  the  60,000/.  and  14,277 /.  6i.2</., 
part  of  the  charge  of  20,000  /. ;  and  he  believes  that  in- 
terest, in  respect  of  the  residue  of  the  said  sum  of  20,000l. 
(viz.  6,722/.  13^.  lOrf.),  was  duly  paid  out  of  moneys  be- 
longing to  Lord  Kensington ;  and  that  at  the  time  of  Lord 
Kenstngton^s  death  there  was  no  arrear  of  interest    This 
is  not  sufficient  proof  of  payment,  and  I  do  not  find  any 
other.     But  certainly  there  is  none  that  the  interest  of  the 
20,000  /.,  charged  on  the  estate  was  ever  paid  on  that 
account  specifically.     It  may  be  that  the  interest  on  the 
sums  advanced  on  mortgage  and  covenanted  to  be  paid, 
and  particularly  the  interest  of  24,500  /.,  which  was  cove 
nanted  by  the  late  Lord  Kensington  to  be  paid  to  Messrs 
Bouvericy  was  paid  according  to  his  covenant    For  that 
amount  he  was  personally  responsible,  and  he  probably 
discharged  himself  from  his  personal  responsibility.    All 
the  interest  upon  the  24,500  /.  may  therefore  be  presumed 
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to  have  been  paid,  but  though  at  first  sight  it  would  appear        1859. 
that  the  interest  upon  the  5,722/.  ISs,  I0d>f  part  of  the   KsNsiNoioir 
20,000  Z.,  and  forming  part  of  the  security  for  the  24,500  /.,     Bouvmuh. 
was  therefore  paid,  I  think  that  it  does  not  follow. 

I  was  much  struck  by  the  argument  of  Messrs.  Lloyd  Sc 
Shapter  at  your  Lordships'  Bar  (which  I  observe  was  urged 
in  the  Court  below)  that  the  payment  of  interest  on  the 
24,500  L  did  not  involve  payment  of  the  interest  charged 
on  the  estate  of  the  5,722/.  13  s.  10  c/.,  part  of  the  20,000/. 
I  think  their  argument  is  correct  The  charge  on  the 
estate  of  20,000  L  and  interest  from  the  date  of  the  charge 
(in  effect  a  charge  of  20,000  /.  and  an  additional  charge  of 
lyOOO  /.  per  annum  till  paid)  is,  (subject  to  the  prior  charges, 
leaving  a  balance  of  5,722  /.  ISs.  10  d.)  with  many  other 
8ecarities,  made  a  security  for  24,500  /.  and  interest  cove* 
nanted  to  be  paid,  not  the  principal  of  the  20,000  /.  (sub- 
ject as  aforesaid)  for  the  principal,  and  interest  for  the 
interest,  but  principal  and  interest  together  for  the  whole 
debt.  After  the  receipt  of  interest  by  the  mortgagees  on 
the  principal  sums  due  to  them  by  covenant,  and  by  Messrs. 
Bouveries  in  particular  on  the  24,500  /.,  covenanted  to  be 
to  them,  there  was  nothing  to  prevent  any  of  the  mort- 
applying  their  share  of  the  interest  charged  on  the 
estate,  which  was  a  security  for  their  whole  debts  respec- 
tively, to  pay  off  a  part  of  their  principal  debts  with  it.  It 
might  happen  to  become  necessary  to  do  so  in  order  to 
pay  that  principal  in  full.  The  receipt  of  the  interest,  or 
the  debt  itself,  therefore,  by  no  means  affects  the  rights  of 
the  mortgagees  to  pay  a  portion  of  the  principal  money  of 
these  debts  by  means  of  this  charge  of  interest  on  the 
land,  and  therefore  does  not  amount  of  itself  to  the  pay- 
ment of  interest,  part  of  the  charge,  and  is  not  equivalent 
to  a  specific  payment  of  that  interest  If  the  interest  had 
been  paid,  and  received  specifically  on  account  of  the 

qq2 


59ft  CASES  IN  THE  HOUSE  OF  LORDS. 

1859.  interest  of  the  charge,  the  land  would  liave  been  pro  tanto 
Kensington  exonerated,  and  the  charge  to  the  extent  of  that  interest 
BeuYERiB.  satisfied,  but  not  if  the  interest  was  paid  on  the  whole 
debt  of  24,500  /.  in  discharge  of  the  covenantor's  penooil 
liability,  any  more  than  if  a  bond  had  been  given  to  secure 
the  debt  and  the  interest  on  that  bond  paid.  I  think, 
therefore,  that,  in  this  case,  in  efiect,  no  part  of  the  interest 
of  the  5,722  /.  13  5.  10  d.  part  of  the  20,000  /•  charge  has 
been  paid,  and  not  having  been  paid,  the  whole  remami 
due,  less  the  rents  and  profits,  and  Messrs*  Bouoerie  have 
a  right  to  demand  all  the  share  of  the  debt  mortg^ed  to 
them,  viz.,  5,722  Z.  13  5.  10  d.  and  interest,  which  the  rents 
and  profits  of  the  estate  were  insufficient  to  satisfy.  If 
the  interest  has  not  been  paid,  no  question  arises  as  to  the 
intent  with  which  Lord  Kensington  paid  the  balance,  and 
whether  it  was  a  charge  on  the  inheritance  or  not 

Though  this  argument  was  pressed  in  the  Court  bebw, 
that  Court  did  not  give  effect  to  it,  but  decided  upon  a 
different  ground.  It  was  assumed  that  the  interest  had 
been  paid  on  the  charge  itself,  and  in  exoneration  of  the 
estate,  and  the  Master  of  the  Rolls  held  that  Messrs.  Bou* 
verie  were  not  entitled  to  have  the  interest  paid  prior  to 
the  death  of  Lord  Kensington.  The  Lords  Justices  held 
that  they  were,  so  far  as  tlie  rents  and  profits  were  deficient 
On  the  assumption  that  the  interest  on  the  chai^  has  been 
regrdarly  paid  by  the  rents  and  profits,  and  by  the  monies 
of  Lord  Kensington^  I  agree  with  ray  noble  and  learned 
friend  (Lord  Cranworth)  that  the  decree  of  the  Lords 
Justices  is  right. 

It  is  argued  that  if  a  tenant  for  life  pays  ofiP  the  principal 
of  a  charge,  he  must  be  taken  primA  facie  to  mean  to  con- 
tinue the  charge  for  his  own  benefit  But  it  is  said  that 
there  is  a  difference  between  tlie  payment  of  principJ 
and  of  interest ;  I  must  own  I  cannot  seethe  distinction* 
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The  tenant  for  life  is  not  bound  to  pay  the  interest  upon         1859. 
aay  charge  beyond  the  amount  of  the  rents  and  profits ;    KsKsuforoit 
the  difference  is  a  charge  upon  the  corpus  of  the  estate,     Bouvemk. 
ud  if  the  tenant  for  life  pays  off  that  charge,  I  do  not  see 
why  the  presumption  should  not  equally  apply  to  the  dis- 
diai^e  of  tliat  part  of  the  incumbrance  which  the  tenant 
for  life  is  not  bound  to  pay,  as  well  as  to  the  discharge  of 
that  part  of  the  incumbrance  which  consists  of  principal, 
and  which  he  is  likewise  not  bound  to  pay.     And  if  in 
one  case  no  notice  is  necessary  to  be  given  to  the  remainder- 
man of  an  intention  to  keep  alive  the  security  in  order  to 
make  it  effective,  I  do  not  see  why  any  notice  should  be 
necessary  in  the  other.     The  reasoning  of  Lord  Justice 
Turner  is,  to  my  mind,  perfectly  satisfactory  upon  that 
point. 

If  I  rightly  understand  the  argument  of  my  noble  and 
learned  friend  on  the  woolsack,  he  considers  this  case  as 
substantially  between  the  present  Lord  Kensington  and  the 
legal  personal  representatives  of  his  father ;  and  that  if 
this  charge  could  not  be  lawfully  claimed  by  them,  the 
mortgagees  could  not  be  in  a  better  condition,  and  he 
thinks  that  the  representatives  would  be  told  that  there 
was  a  presumption  that  the  rents  and  profits  were  equal  to 
the  interest,  and  they  would  not  be  let  in  to  rebut  that 
presumption. 

It  is  the  latter  part  of  this  proposition  only  that  appeare 
to  me,  with  deference,  incorrect.  I  am  not  aware  that 
there  is  generally  such  a  presumption.  It  must  depend 
upon  the  circumstances  of  each  particular  case.  Where  a 
property  has  been  recently  mortgaged,  there  may  be  such 
a  presumption ;  for  persons  commonly  do  not  lend  except 
when  the  rents  considerably  exceed  the  interest  of  the 
money  advanced ;  but  when  an  estate  is  charged  to  the 
extent  that  this  is,  I  cannot  agree  with  my  noble  and 
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1859.  learned  friend  Oiat  a  presumption  exists.  On  the  contrary, 
KxNsiNOTON  the  Plaintiff,  if  claiming  under  the  marriage  settlement  by 
BouYBBiE.  w^^c*^  ^®  Kensington  estate  appears  to  have  been  charged 
with  the  interest  of  the  mortgage  for  60,000  L,  an  annuity 
of  156  Lf  and  the  interest  of  the  charge  of  20,000  /.,  must 
be  taken  to  have  known  the  extent  of  the  incumbrances, 
and  of  course  knew  the  annual  yalue  of  the  estate,  which 
is  stated  in  the  schedule  to  that  deed  to  have  been  aboat 
2,914/.,  and  he  could  not  be  presumed  to  have  believed 
that  the  rents  and  profits  would  be  sufficient  to  pay  the 
interest  He  must  have  known  to  the  contrary  fit>m  the 
first,  and  must  have  understood  that  the  interest  was  paid 
(if  it  really  was  paid,  on  which  I  have  already  said  enough]^ 
in  a  great  measure  from  the  private  funds  of  the  tenant  ior 
life.  There  has  been  no  concealment  by  the  tenant  for 
life,  no  deceit  actual  or  constructive,  by  him,  no  disregard 
of  any  known  duty,  and  I  cannot  see  how  the  Plaintiff's 
position,  as  remainder-man,  has  in  any  way  been  altered 
by  the  conduct  of  the  tenant  for  life. 

Upon  tlie  whole  then  it  seems  to  me,  on  the  assumption 
that  the  charge  of  interest  has  been  paid  off,  that  this  is 
the  ordinary  case  of  a  tenant  for  life  paying  off  a  charge  od 
the  corpus  of  the  estate  which,  as  between  him  and  the 
remainder-man,  he  was  not  bound  to  pay.  And  I  concur 
with  my  noble  and  learned  friend  (Lord  Cranworth),  that 
the  judgment  of  the  Lords  Justices  was  right.  And  I 
agree  with  him  as  to  the  principle  on  which  the  account 
ought  to  be  taken. 

Lord  Chelmsford: 

My  Lords,  the  short  question  in  this  case  is,  whether 
the  Plaintiff,  Lord  Kensington,  is  entitled  to  redeem  & 
charge  of  20,000  /.  upon  his  estate,  on  payment  of  the 
principal  and  the  interest  which  lias  become  due  since  the 
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death  of  the  late  Lord  Kensington,  his  father ;  or  whether        1^^« 
he  is  bound,  in  addition,  to  pay  certain  arrears  of  interest   Kensington 
which  accrued  during  the  life  of  the  late  Lord.    The  power    Bouyebie. 
under  which  the  charge  was  created,  and  the  terms  of  the 
deed  by  which  it  was  raised,  have  been  fully  stated ;  and 
I  may  therefore  put  the  question  in  a  more  general  form. 
Where  a  tenant  for  life  in  possession  has  power  to  create 
a  charge  in  his  own  favour,  and  he  exercises  the  power, 
and  afterwards  mortgages  the  charge,  if  the  rents  and 
profits  of  the  estate  are  insufficient  to  keep  down  the  in- 
terest of  the  charge,  and  the  tenant  for  life  regularly  pays 
from  year  to  year  all  the  interest  which  becomes  due  upon 
the  mortgage,  do  the  arrears  of  interest  upon  the  charge, 
beyond  what  the  rents  and  profits  will  satisfy,  become  at 
once  a  charge  upon  the  estate  to  which  either  the  repre- 
sentative of  the  tenant  for  life  is  entitled,  or  of  which  the 
mortgagee  of  the  charge  can  claim  the  benefit  in  satis- 
faction of  the  principal  of  his  mortgage  ? 

There  is  no  doubt  that  if  a  tenant  for  life  pays  off  a 
charge  upon  the  estate,  without  more,  he  is  presumed  to 
have  meant  to  leave  the  charge  upon  the  estate,  and  he  be- 
comes a  creditor  for  the  sum  which  he  so  pays.  A  simple 
payment  of  die  charge  is  sufficient  to  establish  his  right  to 
have  the  charge  raised  out  of  die  estate.  He  has  no  obli- 
gation or  duty  to  make  a  declaration  to  that  efiect,  or  to  do 
any  act  demonstrating  such  an  intention.  But  of  course 
any  declaration  by  him,  or,  as  Lord  Thurhw  says,  in  Jones 
r.  Morffan,  '^  the  smallest  demonstration  that  he  meant  to 
pay  off  the  charge  vnll  prevent  his  representative  coming 
for  the  money."  A^  different  presumption,  however,  may 
not  unreasonably  be  considered  to  arise  wliere  die  tenant 
for  life  pays  the  interest  upon  a  charge  beyond  what  the 
rents  and  profits  will  satisfy.  It  is  his  duty  to  keep  down 
the  interest  to  the  extent  to  which  the  rents  and  profits- 
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1859.        ^ill  enable  him  to  do  so,  and  the  remainder-man  is  only 
Kenbinotoit   interested  in  ascertaining  that  this  duty  is  performed.    If 
BouvjsRiB.     ^*  ^^  neglected,  the  remainder-man  may  file  his  bill  to  make 
the  rents  answerable ;  but  if  the  interest  is  r^ularly  paid, 
he  need  not  concern  himself  farther*     I  do  not  go  the 
length  of  saying  that  it  ought  to  be  presumed  in  such  a 
case  that  the  rents  and  profits  are  sufficient  to  enable  the 
tenant  for  Ufe  fully  to  keep  down  the  interest,  but  I  do 
think  that  it  is  the  duty  of  the  tenant  for  life,  if  he  intends 
that  the  surplus  interest  shall  be  a  charge  upon  the  estate, 
to  make  some  declaration,  or  to  do  some  act  demonstrating 
this  intention.    This  appears  to  hare  been  the  opinion  of 
Lord  ThurloWj  for  he  says  in  Jones  t.  Morgan^  *^  he  paid 
interest  much  beyond  what  the  profits  of  the  estate  would 
have  discharged,  which  is  a  demonstration, /^imdyactie,  that 
though  tenant  for  life,  he  meant  to  discharge  the  estate." 
It  may,  perhaps,  be  too  much  to  assert  that  the  mere  pay- 
ment of  interest,  beyond  the  profits,  will  be  sufficient  to 
raise  the  presumption  of  an  intention  to  exonerate  the 
estate,  as  it  would  thus  arise  immediately  upon  such  over 
payment.    But,  as  it  appears  that,  even  in  the  case  of  pay- 
ing off  an  incumbrance,  any  demonstration  that  it  was  not 
to  continue  to  be  a  charge  on  the  estate,  ynU  be  sufficient 
to  exonerate  it  where  a  tenant  for  life  goes  on  year  after 
year  applying  the  rents  and  profits  as  far  as  they  will  go  in 
keeping  down  interest  upon  a  charge,  and  paying  the  defi- 
ciency out  of  his  own  fimds  without  any  notice  or  claim) 
may  it  not  reasonably  be  presumed  from  his  conduct  that 
he  meant  what  he  has  done  in  exoneration  of  the  estate, 
more  especially  where  the  estate  is  in  settlement,  and  the 
person  entitled  in  remainder  is  his  own  son? 

If  a  different  rule  were  to  prevail  very  inconvenient  and 
serious  consequences  might  result  to  the  remainder-man* 
For  30  or  40  years  payments  might  be  going  on  which  he 
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ight  reasonably  suppose  were  only  in  performance  of  the        1859. 

Lty  of  the  tenant  for  life,  and  at  the  end  of  that  long    Kensington 

sriod  a  heavy  accumulated  charge  might  suddenly  be     Bouverib 

rown  upon  the  estate.     If  he  is  ignorant  of  the  insuffi- 

sncy  of  the  rents  and  profits  to  keep  down  the  interest, 

i  may  fairly  assume,  from  the  silence  of  the  tenant  for 

e,  that  they  are  sufficient  for  the  purpose.     If  he  knows 

at  the  rents  and  profits  are  not  sufficient  he  may  well 

ilieTe  that  it  is  the  intention  of  the  tenant  for  life  to 

:onerate  the  estate.    So  in  dealing  with  the  reversion, 

"eat  embarrassment  and  diOSculty  might  arise  from  hold- 

g  that  a  charge  was  created  by  the  mere  payment  of  in- 

rest  beyond  the  profits,  as   inquiry  would  in  all  such 

uies   be  necessary  not  only  whether  the  interest  had 

;en  paid,   but  also  how   it  had    been  paid;    that   is, 

hether  out  of  the  rents  and  profits  or  by  the  fimds  of 

le  tenant  for  life.    And  as,  according  to  the  opinion  of 

ord  Justice  Turner  upon  the  authority  of  Burrell  v.  Lord 

^^emoHt,  the  Statute  of  Limitations  would  not  apply  to 

lis  case ;  the  state  of  things  suggested  in  argument  may 

t  conceived  to  arise,  that  for  ten  years  or  more  the  tenant 

or  life  might  have  gone  on  paying  interest  beyond  the 

imoont  of  the  rents  and  profits,  and  afterwards  for  twenty 

fears  they  may  have  been  sufficient  to  meet  the  interest, 

ind  then  at  the  death  of  the  tenant  for  life  his  representa- 

tive  would  have  a  right  to  claim  the  excess  of  interest  on 

4ie  ground  of  a  charge  silently  imposed  so  many  years 

before. 

It  appears  to  me  that  the  argument  was  a  good  deal  em- 
barrassed by  considering  the  payments  made  to  the  mort- 
gagees as  being  made  with  reference  to  the  rents  and 
profits,  and  so  entitling  the  mortgagees  to  stand  in  the 
place  of  the  representative  of  the  tenant  for  life.     The 
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1859.        correct  view  of  the  case  is,  that  the  receipt  of  the  rents  and 
Kbnsinqton    profits  by  the  tenant  for  life  was  virtually  a  receipt  for  so 
BouvBBis.     Da^ct  interest  upon  the  charge  of  20,000  /.     The  payment 
of  interest  upon  the  mortgages^  under  the  personal  obliga- 
tion  of  the  tenant  for  life,  was  a  matter  wholly  distinct  and 
collateral.    The  rents  and  profits  were  not  specifically 
applied  to  payment  o\'  the  interest  on  the  mortgages,  and, 
therefore,  the  assertion  which  was  made  during  the  argu- 
ment that  no  part  of  the  interest  on  the  charge  of  20,000  L 
had  been  paid,  because  the  rents  and  profits  had  been  ap< 
plied,  as  far  as  they  would  go,  to  the  interest  due  to  the 
mortgagees,  is  a  misapprehension  and  only  tends  to  confu- 
sion.   The  tenant  for  life  is  bound  to  keep  down  the  in- 
terest of  the  charge  to  the  extent  of  the  rents  and  profits. 
He  is  bound  by  his  personal  covenant  to  pay  the  interest 
upon  the  mortgage,  not  out  of  the  rents  specifically,  but  oat 
of  his  own  fimds  generally.     He  pays  the  interest  on  the 
charge  of  20,000  /.,  pro  tanto,  by  his  receipt  of  the  rents. 
He  pays  the  interest  of  the  mortgage  in  full  out  of  his  own 
funds.     The  mortgagees  cannot  complain,  for  they  have 
received  their  full  interest,  nor  as  long  as  their  interest  is 
paid,  have  they  anything  to  do  with  the  receipt  or  the  appli- 
cation of  the  rents  and  profits.     This  is  expressly  provided 
for  by  their  mortgage  deed  in  the  clause  read  by  my  noble 
and  learned  friend  on  the  Woolsack.    They  can  have  no 
case  unless  they  can  establish  that,  the  rents  and  profits 
being  unequal  to  the  payment  of  the  interest  on  the  charge 
of  20,000  Z.,  so  much  as  was  thus  deficient  must  be  re- 
garded as  unsatisfied  interest,  and  as  continuing  to  be  a 
portion  of  their  security  for  the  payment  of  the  principal  of 
their  mortgage.  ,  But  even  as  between  them  and  the  tenant 
for  life,  or  his  representative,  as  long  as  their  interest  was 
paid,  the  tenant  for  life  might  deal  with  the  interest  of  the 
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20,000/.  as  he  pleased.  He  might  have  expressly  dis* 
charged  the  estate  by  acknowledging  the  receipt  of  the 
whole  interest  upon  the  charge,  or  by  an  express  declara* 
tion  that  he  would  exonerate  the  estate  from  it  He  might 
hare  acted  so  as  to  make  his  conduct  amount  to  a  demon- 
stration that  this  was  his  intention.  It  appears  to  me  that 
the  circumstances  of  the  case  are  suflScient  evidence  that 
he  meant  to  exonerate  the  estate.  How  then  can  his  re- 
presentative after  his  death  repudiate  this  intention,  or  the 
mortgagees  insist  upon  a  charge  which  they  could  not  have 
compelled  the  tenant  for  life  to  create  in  their  favour,  and 
which  by  his  acts  he  had  disclaimed*  The  mortgagees  can 
have  no  right  at  all  unless  it  can  be  derived  through  the 
existence  of  a  charge  in  favour  of  the  tenant  for  hfe  for  the 
interest  which  the  rents  were  unequal  to  pay.  They  have 
entirely  failed  to  prove  that  such  a  charge  exists,  and  I 
think  that  the  Plaintiff  is  entitled  to  redeem  the  incum- 
brance of  20,000  /.  on  payment  of  the  principal,  and  of  the 
interest  which  has  accrued  since  the  death  of  the  late  Lord 
Kensififfton.  The  decree  of  the  Lord's  Justices  must, 
therefore,  be  reversed,  and  that  of  the  Master  of  the  RolU 
beaflirmed. 


1869. 

KBNSIirOTOH 

9. 
BOUVBRIB. 


The  Attorney  General: 

Will  your  Lordships  forgive  me  for  suggesting  the  form 
of  the  order.  Discharge  the  order  of  the  Lords  Justices, 
and  declare  that  the  Kensington  estate  is  not  chargeable  in 
foyour  of  the  mortgagees  or  the  representatives  of  the  late 
Lord  Kensington  with  the  difference  between  the  amount 
of  the  rents  and  profits  of  the  estate  and  the  interest  of  the 
sum  of  20,000  /.  received  and  accrued  due  respectively 
during  the  life  of  the  late  Lord  Kensington.  And  with  this 
declaration  remit  the  cause  to  the  RolU  Court    This  is 


600 


CASES  IN  THE  HOUSE  OF  LORDS. 


1859. 
Kbnsinoton 

V. 
BOUYERIH. 


necessary,  because  there  was  no  formal  decision  at  the 
Rolls,  but  the  case,  after  his  Honor  had  declared  his  ap- 
proval of  the  clerk's  certificate,  was  carried  by  arrange- 
ment to  the  Lords  Justices. 

Order    appealed  fi*om  discharged,  and   cause  remitted 
with  a  declaration. 

Lords'  Journals,  25  July  18^9. 


1859. 
Aug.  i,  6. 

Gas. 

Nuuanee. 
AeHon. 
Award. 

Locket, 

**  Lands 

CUwses  Chnr 

solidaium 

Actr 


The  Directors,  &c.,  of  the  Imperial 

Gas  Light  and  Coke  Company      -    Appellants. 
Samuel  Broadbent  .        .        -    Respondent, 

If  a  PlaintiiF  applies  for  an  injunction  in  respect  of  a  violation  of  a 
common  law  right,  and  the  existence  of  that  right,  or  the  fed  of 
its  violation  is  denied,  he  must  establish  hb  right  at  law,  bnt 
having  done  that,  he  is,  except  under  special  circumstanoei,  es- 
titled  to  an  injunption  to  prevent  a  recurrence  of  that  violation. 

For  such  a  purpose  the  award  of  an  arbitrator  is  equivalent  to  a 
verdict. 

If  between  the  time  of  the  case  being  referred  and  the  awaid 
being  made  there  has  been  an  alteration  in  the  mode  of  carrying 
on  the  business  complained  of,  it  may,  if  in  diminution  of  the 
cause  of  injury,  be  shown  as  an  answer  to  the  application  for  an 
injunction ;  but  if  in  increase  of  the  cause  of  injury,  it  need  not 
be  tbe  subject  of  a  fresh  proceeding  at  law  ;  that  is  matter  for  the 
discretion  of  the  Court  of  Equity. 

A  Plaintiff  brought  an  action  to  recover  damages  for  an  injury  to  his 
business,  occasioned  by  the  erection  of  gas  works ;  the  action  wis 
referred  to  arbitration ;  nearly  two  years  elapsed  before  the  award 
was  made,  in  the  course  of  which  time  alterations  in  the  mode  of 
carrying  on  the  business  complained  of  were  effected ;  two  months 
after  the  date  of  the  award  the  injunction  was  applied  for :  Hxld» 
that  there  had  not  been  any  such  acquiescence  as  to  deprive  tbs 
Plaintiff  of  his  right  to  the  injunction. 

The  68th  section  of  the  «  Lands  Clauses  Consolidation  Act"  applies 
only  to  things  done  under  the  powers  conferred  by  the  Legislaturs* 
For  anything  else,  the  common  law  remedy  is  properly  applicablo* 
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The  Respondent  was  the  occupier  of  some  market  gar- 
dens near  Fulliam^  under  a  renewed  lease  (the  original 
lease  having  been  granted  to  him  in  1836)  to  commence 
from  December  1863,  for  a  term  of  twenty-one  years,  at  the 
rent  of  98  /.  a  year.  The  Appellants  had  been  incorporated 
by  private  Acts  of  Parliament  as  a  company  to  supply 
certain  parts  of  the  metropolis  and  suburbs  widi  gas.  All 
these  Acts  were  repealed,  and  their  provisions  consolidated 
by  the  17  Fic/.,  c.  Iv.  By  that  Act  the  "Companies' 
Clauses  Act  1845,"  (except  so  much  thereof  as  related  to 
the  recovery  of  damages  not  specially  provided  for  and 
penalties,)  the  "  Lands  Clauses  Consolidation  Act,  1845," 
with  certain  exceptions,  and  the  "  Gas  Works'  Clauses  Act, 
1847,"  were  directed  to  be  incorporated  therewith. 

In  May  1856,  the  Respondent  filed  his  bill  against  the 
Appellants,  charging  that  up  to  1851,  they  had  manufac- 
tured gas  in  a  retort  house  335  feet  distant,  in  a  straight 
line,  from  the  nearest  part  of  Respondent's  grounds ;  but 
that  in  that  year  they  had  erected  a  new  retort  house,  dis- 
tant only  forty  feet  from  his  grounds;  that  this  new 
retort  house  was  very  large,  and  contained  many  openings, 
from  some  or  all  of  which,  at  several  hours  during  the  day 
and  night,  noxious  gases  were  emitted,  highly  injurious  to 
his  flowers,  fruit,  and  vegetables;  that  in  A/arch^  1854,  he 
brought  an  action  in  the  Court  of  Common  Pleas,  which 
was,  on  the  recommendation  of  the  Lord  Chief  Justice^ 
referred  to  Mr.  Serjeant  Channelly  who  was  to  decide  on 
all  matters  in  difference  between  the  parties ;  that  on  the 
2d  January  1856,  the  arbitrator  made  his  award,  by  which 
he  directed  that  a  sum  of  250  /.  should  be  paid  by  the 
Appellants,  as  for  damages  up  to  the  time  of  action 
brought,  and  a  farther  sum  of  70  /.  for  damages  between 
that  period  and  the  date  of  the  order  of  reference ;  and  he 
complained  that  the  Appellants  had  not  abated,  but  had 
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continued  the  same,  and  had  erected  another  retort  hoose 
which  added  to  the  amount  of  the  injury,  and  the  bill  prayed 
that  the  Appellants  might  be  restrained  from  manufacturing 
gas  in  any  retort  house  nearer  to  his  premises  than  that 
which  had  been  used  previous  to  1851. 

hy  arrangement  between  the  parties,  the  motion  for  an 
injunction  was  to  come  on  as  a  motion  for  a  decree  on  the 
29th  Juli/y  1856.  Affidavits  were  filed  on  both  sides;  the 
cause  was  heard  on  the  2d  August  and  5th  November 
1856 ;  and,  on  the  latter  day.  Vice  Chancellor  Wood  made 
an  order  for  an  injunction.  This  order  was  affirmed  by  the 
Litrd  Chancellor^  on  appeal,  on  the  31st  Jtmuary,  1857. 
The  present  appeal  was  then  brought. 

Mr.  Rolt  and  Sir  H.  Cairns  (Mr.  £ajrya//ey  was  with 
them)  for  the  Appellants : 

In  order  to  maintain  an  injunction  of  this  kind,  the 
Applicant  must  first  of  all  establish  at  law  the  fact  that  a 
nuisance  exists.    That  has  not  been  done.     The  award, 
even  if  it  is  to  be  treated  as  a  judgment  at  law,  (which  is 
not  admitted,)  declares  nothing  else  than  that  up  to  the 
time  at  which  it  was  made  there  had  been  injury,  and  it 
awards  compensation  for  that  injury.    The  arbitrator  had 
power  expressly  given  to  him  to  **  order  what,  if  anything) 
should  be  done  by  either  of  the  parties  in  the  premisesi'' 
His  decision  was  to  conclude  everything.    That  was  the 
consideration  on  which  the  Appellants  submitted  to  the 
reference.     The  award  is,  therefore,  eitlier  entirely  conclo- 
sive,  and  the  Respondent  is  estopped  from  farther  proceed- 
ings, or   it  is  entirely  void,   and  no   application  to  the 
exercise  of  the  power  of  a  court  of  equity  can  be  founded 
upon  it.     If  there  is   now   a   ground  of  complaint,  the 
Respondent  must  proceed  to  establish  it  at  law.    If  i^ 
attempts  that,  the  Appellants  will  show  that  great  improve- 
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ments  have  been  made,  and  that  he  has  now  no  ground  to 
ask  for  this  interference  of  the  Courts. 

Then  again,  if  the  award  was  to  be  treated  as  ground  for 
an  injunction,  the  Respondent  has  been  guilty  of  delay  in 
his  proceedings. 

It  is  not  every  annoyance  that  will  give  a  party  a  claim 
to  relief.     In  Hole  v.  Barlow  (a),  which  was  an  action  for 
a  nuisance  in  burning;  bricks,  the  learned  Judge  told  the 
jury  that  "  no  action  lies  for  the  reasonable  use  of  a  lawful 
trade  in  a  convenient  and  proper  place,  even  though  some 
one  may  suffer  inconvenience  from  its  so  being  carried  on," 
and  this  direction  was  sustained  by  the  Court.     That  prin- 
ciple was  acted  on  in  The  Attorney  General  v.  The  Sheffield 
Gas  Consumers*  Company  (i).     ITie  Appellants  here  were 
carrying  on  a  lawful  trade  in  a  convenient  place.     In  order 
to  have  an  injunction  there  must  be   a  material  injury 
amounting  to  a  nuisance,  and  which  requires  not  only  to 
be  redressed  by  damages,  but,  upon  equitable  principles, 
prevented.  The  Attorney  General  v,  Nicholl  (c) ;  and  where 
the  injury  is  one  which  does  not  require  preventive  inter- 
position before  a  trial  at  law,  and  the  legal  right  is  doubt- 
fid,  an  injunction  will  be  refused,  Wyrtstatiley  v.  Lee  (d), 
Elmhirst  v.  Spencer  (e),  and  subsequent  acquiescence  will 
defeat  the  right  to  the  injunction,  Rochdale  Canal  Com" 
panyv.  King  (/).     [The  Lord  Chancellor:  That  case  did 
iK)t  rest  on  the  question  of  nuisance,  but  on  acquiescence.] 
The  Respondent  ought  to  have  obtained   this  relief  by 
applying  to  the  arbitrator,  under  the  authority  contained 
in  the  order  of  reference,  or  he  ought  now  to  proceed  by  a 
fresh  action  to  establish  at  law  his  right  to  come  for  this 
'^junction,  in  respect  of  this  alleged  increase  of  injury. 
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(a)  4Coin.Ben.Rep.N.S.334. 

(b)  3  De  G.  M.  &  Gord.  804. 

(c)  IC  V  es.  338. 


(d)  2  Swanst.  333. 
(c)  2  M«N.  &  Gord.  45. 
(/)  2  Si.  N.  S.  78. 
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1869.        The  award  has  no  effect  on  that     In  a  case  like  this,  a 

The  party  can  only  come  into  equity  after  having  established 

ftl^'ofthe    ^^^  right  at  common  law  in  a  way  to  satisfy  the  conscienoe 

Impbjual     of  a  court  of  equity ;   and  he  must  also  show  that  the 

Gab  Light     ,    ,  -  .  •    •    u*    r  i»         -i 

and  CoKB      balance  of  convenience  is  m  his  favour,  for  where,  as  in  a 

CoMPAMT  case  like  this,  the  result  might  be  to  deprive  the  public  of 
Bboadbint*  a  benefit,  the  Court  will  not  act  without  considering  that 
question  •  The  award  here  is,  no  doubt,  conclusive  as  to 
the  damages  sustained  up  to  the  date  when  it  was  made, 
but  no  more,  and  there  is  no  instance  of  a  court  of  equity 
having  granted  an  injunction  on  an  award. 

[The  T^iord  Chancellor:  It  never  refused  an  injunction 
on  the  ground  that  there  was  an  award  and  not  a  verdict] 
It  is  still  competent  to  a  Court  of  Equity  to  inquire 
whether  the  cause  of  the  complaint  has  not  been  remo?ed 
and  the  evidence  given  before  the  arbitrator  having  stopped 
at  a  certain  point,  is  not  to  be  eked  out  by  affidavit 

[The  Lord  Chancellor :  Tlie  affidavits  are  produced  to 
show  that  the  nuisance  in  respect  of  which  the  arbitrator 
gave  damages,  has  not  only  been  continued  but  aggravated. 
Was  there  ever  a  case  in  which,  after  a  trial  with  a  satis- 
factory result,  upon  some  alteration  being  allied  to  be 
made,  the  Court  has  said  an  injunction  cannot  be  granted 
till  there  has  been  a  second  trial  ?] 

The  granting  of  a  perpetual  injunction  is  not  a  matter  of 
course,  even  aft;er  a  verdict  at  law ;  all  the  circumstances 
must  be  looked  to.  This  company  is  not  a  mere  trading 
company ;  it  it  is  established  by  Act  of  Parliament,  sod 
has  a  public  duty  to  perform. 

[The  Lard  Chancellor :  For  the  performance  of  which 
supposed  public  duty,  however,  no  mandamus  would  lie.] 
But  at  all  events  tlie  Appellants  ought  not  to  be  pe^ 
petually  restrained  from  the  making  of  gas,  in  the  use  of 
which  a  large  body  of  the  public  is  interested. 
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!ien  again,  the ''  Lands  Clauses  Consolidation  Act,  1845,'* 
be  read  with  the  Appellants'  Special  Act,  and  that  is 
r  to  the  present  proceeding.    The  Respondent  ought 
ive  proceeded  under  the  68th  section  of  that  statute. 

The  Attorney  -  General  (Sir    iJ,  Bethell)  and   Mr. 
JoUiffe  for  the  Respondent : 

lie  Lord  Chancellor  intimated  that  their  Lordships 
!  of  opinion  that  the  68th  section  of  the  "Lands 
ses  Consolidation  Act"  only  applied  to  cases  where 
y  was  occasioned  by  works  necessarily  done  under  the 
ority  of  the  Act,  but  not  to  those  where  injury  was 
sioned  by  a  careless  or  improper  mode  of  conducting 
>asines8  of  a  company.] 

lere  is  no  difficulty  in  the  other  points  of  the  case, 
iward  is,  for  all  these  purposes,  perfectly  equivalent  to 
rdict,  and  the  circumstances  here  do  not  affect  that 
While  the  arbitration  was  pending  a  new  retort- 
le  was  built;  and  as  to  that  the  arbitrator  had  no 
er  to  interfere,  and  he  was  thus,  by  the  Act  of  the  Ap- 
ints  themselves,  prevented  from  ordering  what  should 
one  between  the  parties.  The  grant  of  a  perpetual 
iction  will  only  have  the  effect  of  restraining  the  Ap- 
tnts  from  continuing  and  aggravating  the  injury  of 
:h  the  Respondent  complains ;  if  the  nuisance  is  got 
>f,  the  Appellants  can  apply  to  the  Court. 
bere  has  been  no  delay  here ;  the  Respondent  has  duly 
•ecuted  his  rights. 

The  Lord  Chancellor  (Lord  Campbell) : 
[y  Lords,  In  this  case  I  am  of  opinion  that  the  injunc- 
was  properly  granted  by  Vice-Chancellor  Page  Wood^ 
that    his    order    viras  properly  confirmed  by   Lord 
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1859.        Chancellor  Cranworth,    I  will  very  briefly  state  the  reasons 
The         on  which  that  opinion  is  founded. 
&<r^fThe'       There  is  no  doubt  whatever  that  before  a  perpetual  in- 
Impbrial    junction  can  be  granted,  the  party  applying  for  it  must 
and  Coke     establish  his   right    by  a    proceeding    at  law.      But,  it 
CoMPAiTT     geems  to   me  that  that  condition  was  most  fully  com- 
Broadbent.   plied  with  by  the  party  applying  for  this  injunction.    He 
brought  an  action  against  the  defendants,  in  which  he  sub- 
stantially alleged  that  they  had  by  their  works  wrongfuDy 
injured  his  land   and  destroyed  his  vegetables  and  hii 
flowers.    The  defendants  substantially  said  that  they  had 
done  nothing  except  what  they  had  a  right  to  do,  and  that 
the  Plaintifi*  had  not  been  damnified  by  anythii^  that  they 
had  done.     This  case  came  on  to  be  tried  before  Lord 
Chief  Justice  Jervis  and  a  special  jury. 

If,  afl;er  a  trial  to  which  no  objection  can  be  made^  a 
special  jury  had  found  a  verdict  for  the  Plaintifi*  with  3dOl 
damages,  the  jury  thereby  finding  that  the  defendants  had 
wrongfully  injured  the  Plaintiff*,  that  their  works  had  been 
so  conducted  that  the  produce  of  the  Plaintifi^'s  land  had 
been  materially  injured,  that  the  defendants  had  done  what 
they  had  no  right  to  do,  and  that  thereby  the  Plaintiff  had 
been  damnified,  and  no  objection  had  been  made  to  that 
verdict,  and  it  was  entered  on  record,  and  remained  unim- 
peached,  I  presume  that  that  would  have  been  considered 
as  establishing  the  right  of  the  Plaintiff*,  and  that  it  would 
have  been  considered  that  the  Plaintiff  had  shown  that  he 
had  a  right  to  the  enjoyment  of  the  land  without  this  nui- 
sance, and  that  the  defendants  were  guilty  of  the  nuisance 
by  the  manner  in  which  they  had  conducted  their  works; 
and  whether  that  was  done  skilfully  or  negligently  I  think 
would  be  quite  immaterial,  if  they  had  been  guilty  of  some 
excess  in  the  carrying  on  of  their  works,  whereby  the 
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'laintiff  had  been  injured,  in  violation  of  the  maxim,  Sic        J859. 
tare  tuo  ut  alienum  non  kedas.  The 

Instead  of  the  jury  hearing  the  case  and  giving  a  verdict,    ^'*'"Tl?f  • 
was  agreed  that  it  should  be  referred  to  the  arbitration      Imprbial 
f  Mr.  Serjeant  CkannelL    I  believe  that  the  counsel  for     ^  ^^^ 
le  Appellants  hardly  contended  that  the  finding  of  the      Comfant 
rbitrator  would  not  have  been  equivalent   to  the  find-    Bhoadbknt. 
ig  of  a  jury,  if  there  had  been  n6thing  particular  in  this 
abmission.     I  should  say  that  it  not  only  was  equivalent 
>  the  finding  of  a  jury,  but  if  my  conscience  were  to  be 
ODSulted,  I  should  say  that  in  this  case  it  really  was  better. 
Ls  the  law  now  stands,  parties  may  at  any  time  dispense 
nth  a  trial  by  jury,  and  have  the  case  tried  by  a  Judge 
ritliout  a  jury.    That  is  done,  not  very  frequently,  but 
low  and  then.    I  have  myself  tried  cases  witliout  a  jury, 
itting  on  the  bench  and  proceeding  judicially.     Now  if 
heae  parties  had  dispensed  with  a  jury  and  had  asked  Lord 
[Surf  Justice  Jervis  to  try  the  case  without  a  jury,  and  he 
Ittd  found  a  verdict,  could  it  be  said  in  a  Court  of  Equity 
that  the  case  had  not  been  properly  considered  in  Court  ? 
Then  where  is  the  difierence  that  instead  of  Lord  Chief 
Justice  Jervis  sitting  in  judgment,  it  is  referred  to  Mr. 
Serjeant    Channelly  who  had  a  much  better  opportunity 
of  considering  the  matter  than  any  Judge  or  jury  could 
bare,  because  he  could  go  and  take  a  view,  he  could 
eiamine  witnesses  on  the  spot,  he  could  wait  from  one  season 
to  another,  if  necessary,  in  order  to  see  what  the  effect  of 
the  works  might  be.    Well  then,  it  seems  to  me  that  this 
&waid  must  clearly  be  considered  as  establishing  the  right 
of  the  Plaintiff  at  law,  as  much  as  if  it  had  been  the  ver- 
^  of  a  jury. 

But  then  it  is  said  that  the  submission  in  this  case  was 
a  peculiar  sort  of  submission,  and  that  it  is  therefore  taken 
<|uite  out  of  the  common  course.    The  submission  is  pre* 
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cisely  according  to  the  common  form  upon  such  occasions. 
Upon  occasions  where  there  is  a  dispute  about  water- 
courses, or  about  nuisances  such  as  this,  it  is  very  com- 
mon to  introduce  the  words  which  we  find  here,  **  with 
power  to  order  what,  if  anything,  shall  be  done  by  either 
of  the  said  parties  in  the  premises ;"  the  meaning  of  that 
clause  is  not  that  it  at  all  abridges  the  power  of  the 
arbitrator  respecting  what  is  submitted  to  him,  or  that  it 
in  the  slightest  degree  impairs  the  effect  of  his  finding, 
but  it  gives  him  power,  upon  the  application  of  the  parties, 
to  direct  how  the  wateivworks  or  how  the  gas-works  sbaH 
be  conducted  infuturo^  but  if  that  power  is  not  called  into 
exercise  by  the  parties,  but  the  award  is  made  without 
exercising  it,  the  award  has  precisely  the  same  effect  as  if 
the  submission  had  not  contained  that  power.  Theref(tfe, 
I  think  if  the  Appellants  made  no  application  whatsoererto 
Mr.  Serjeant  ChanneU  to  direct  what  was  to  be  done;  if 
they  still  contended  that  they  had  done  nothing  that  was 
wrong,  and  there  was  no  proposal  by  them  of  any  peculiar 
mode  in  which  the  works  should  be  conducted,  it  may  be 
considered  that  this  clause  is  struck  out  of  the  submisaon, 
and  that  the  award  is  an  award  made  upon  the  commoD 
form  of  submission  to  arbitration. 

My  Lords,  if  that  be  so,  and  things  continued  after  the 
award  as  they  were  before,  and  the  nuisance  was  not  re- 
moved, and  it  was  proved  to  the  satisfaction  of  a  Court 
of  Equity  that  the  nuisance  still  continued  exactly  as  it 
was,  that  there  had  been  no  alteration  whatever  in  the 
works,  but  that  they  continued  to  be  carried  on  precisely  as 
they  had  been,  and  producing  the  same  effects  upon  the  laod 
of  the  Plaintiff,  I  have  no  doubt  that  such  facts  establish  i 
case  for  applying  to  a  Court  of  Equity  for  an  injunction 
Supposing  that  there  had  been  no  alteration,  but  that  things 
continued  precisely  as  they  were,  that  the  Appellants  obsti- 
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Dately  refused  to  make  any  change  whatever,  and  that  it 
was  proved  to  the  Court  that  they  allowed  things  to  re- 
main as  they  were,  and  that  they  carried  on  their  works  as 
they  did  at  the  time  the  action  was  commenced,  and  at  the 
time  when  the  award  was  made,  I  cannot  doubt  for  a 
moment  that  under  such  circumstances,  upon  proof  that 
the  nuisance  continued,  an  injunction  would  follow  as  a 
matter  of  course. 

But  then,  it  is  said,  that  a  new  trial  was  necessary  here, 
because  there  had  been  some  alterations.    That  there  had 
been  some   alterations  after  the   submission  is  proved. 
I  consider  that  that  is  a  point   upon  which  it  is  for 
the  Equity  Judge  to  form  his  opinion.     If  there  has  once 
been  a  trial  at  law  and  the  Plaintiff's  right  has  been  esta- 
blished at  law,  I  think  it  is  for  the  Equity  Judge  to  deter- 
mine, when  the  application  is  made  for  the  injunction, 
whether  the  nuisance  continues,  or  whether  it  has  been 
abated,  and  if  he  is  of  opinion  that  it  has  not  been  abated 
bat  that  it  still  continues,  then  it  is  his  duty  to  grant  an 
iiymiction.     It  seems  to  me,  indeed,  very  strange  to  con- 
tend that  because  a  party  who  commits  a  nuisance  chooses 
io  make  some  alteration,  even  although  he  may  do  it  bond 
fide,  it  is  to  be  laid  down  as  a  rule  that  there  must  be 
another  trial,  and  that  toties  quoHes,  as  often  as  the  parties 
shall  make  any  alteration  there  must  still  be  another  triaL 
I  asked  that  learned  and  experienced  counsd  for  the  Ap- 
pellants, Sir  Hugh  Cairns,  whether  there  was  any  instance 
of  a  second  trial  being  had  after  the  first,  under  such  cir- 
cmnstances ;  no  such  case  can  be  cited,  because  none  such, 
I, think,  has  ever  occurred.     I  think  that  the  Vice  Cbati" 
eeUar  did  well  in  investigating  whether  the  nuisance  con- 
tinued, and  that  it  was  quite  unnecessary  for  him  to  order 
a  second  trial  in  order  to  try  a  fact  which  had  already  been 
investigated  and  established. 
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Then,  my  Lords,  does  the  evidence  support  what  the 
Vice  Chancellor  decided,  viz.,  that  the  nuisance  did  con- 
tinue ?  I  have  carefully  examined  the  evidence,  and  from 
that  it  may  be  seen  that  there  was  abundant  ground  upon 
which  he  was  justified  in  coming  to  that  conclusion, 
and  I  cannot  by  any  means  say  that  he  was  vnrong  in  say- 
ing  that  the  nuisance  did  continue,  because  the  evidence 
seems  to  be  that  it  continues,  and  that  it  has  been  aggra- 
vated. Then,  under  these  circumstances,  unless  tliere  is 
something  peculiar  in  this  case,  it  would  be  a  matter  of 
course  to  grant  an  injunction. 

It  is  argued  that  it  is  highly  inexpedient  in  this  case  to 
grant  an  injunction.  Why,  this  is  the  very  case  for  an 
injunction,  because  it  is  a  case  in  which  an  action  can- 
not su6Bciently  indemnify  the  party  who  is  injured.  How 
can  he  prove  to  a  jury  the  exact  quantity  of  pecuniaiy 
loss  that  he  may  have  sustained  ?  He  may  be  able  to 
show  the  value  of  the  flowers  and  trees  that  have  been  de- 
stroyed, but  how  can  he  show  the  irreparable  injury  done 
to  his  trade  by  his  customers  leaving  him,  whom  he  may 
find  it  most  difiicult  or  impossible  to  get  back. 

Then  we  are  told  that  an  action  is  to  be  brought,! 
know  not  how  oflen,  I  suppose  an  annual  action,  that 
actions  are  to  be  multiplied  indefinitely.  I  cannot  hot 
think  that  this  would  be  a  denial  of  justice  to  a  person  who 
has  proved  the  injury  he  has  sustained,  especially  when 
the  party  of  whom  he  complains  still  obstinately  persists  in 
doing  what  produces  eflects  so  injurious  to  him. 

Well,  then,  what  is  the  great  inconvenience  that  is  to 
arise  to  the  Appellants  ?  It  is  said  that  they  have  a  daty 
to  perform  to  the  public.  I  consider  that  this  is  to  be  re- 
garded as  a  mere  commercial  adventure ;  they  have  the 
liberty  to  make  these  works  for  their  own  profit,  but  no  in- 
dictment would  lie  against  them  for  omitting  to  do  no;  o^ 


i 


CASES  IN  THE  HOUSE  OF  LORDS.  611 

action  could  be  maintained  against  them  if  they  could  not  1859. 

supply  gas.     But,  my  Lords,  what  reason  is  there  to  sup-  The 

pose  that  they  could  not  go  on  supplying  gas  as  they  did  ^Jl^^i^he 

before  the  new  retort  was  resorted  to  ?    They  supplied  a  Impkrial 

CvAfl  TjTOWI* 

large  district  before,  and  that  district  may  still  be  supplied,     ^^  Cokk 
and  they  may,  for  anything  I  know,  discover  some  chemical     Company 
ingredients  by  the  use  of  which  the  noxious  effects  of  the    Bboadbhit. 
gas,  of  which  the  Plaintiff  complains,  may  be  neutralised. 
The  Appellants  are  at  liberty,  under  the  injunction,  to  carry 
on  their  works  so  that  they  do  not  injure  the  Plaintiff,  and 
they  must  either  find  out  some  mode  by  which  they  can 
carry  on  their  works  without  that  injury,  or  they  must 
limit  the  quantity  of  gas  to  that  which  they  made  before 
this  new  retort  was  constructed.     I  do  not  believe  that  the 
public  will  at  all  suffer  from  this  injunction  being  main- 
tained. 

Then,  again,  laches  are  imputed  to  the  Plaintiff;  I  can 
find  no  such  laches;  there  is  some  forbearance  shown 
by  him ;  he  does  not  seem  to  have  been  fond  of  going  to 
law ;  he  did  not  complain  until  the  evil  became  so  serious 
that  his  rum  was  inevitable  unless  some  redress  was  ob- 
tained. In  the  year  1853  he  gave  notice  to  the  Appellants 
of  his  complaint,  and  that  complaint  not  being  listened  to, 
he  brought  his  action.  I  see  no  laches  whatever  to  be  im- 
puted to  him  in  bringing  his  action  at  law. 

Then  it  was  argued  by  the  counsel  for  the  Appellants 
that  there  had  been  laches  in  applying  for  the  injunction. 
It  turns  out  that  that  is  wholly  untenable,  because  the 
award  was  in  the  month  of  January ,  and  I  think  it  was 
in  the  month  of  May  that  the  application  for  the  injunction 
was  made. 

Under  these  circumstances,  therefore,  it  seems  to  me 
that  there  is  nothing  to  take  this  case  out  of  the  conunon 
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1859.        course,  and  that  the  legal  right  being  established^  the  in- 
The         junction  ought  to  remain. 

&c!"Snhe         "^^^^  ^^  ^"^y  ^"®  ^^®'  matter  that  I  ought  to  refer  to, 
Imfkrial     which  I  shall  do  very  briefly,  and  that  is  the  questioB, 
and  CoKB      whether  there  was  any  remedy  for  the  Plaintiff  under  the 
CoMPAinr      Lands  Clauses  Consolidation  Act?     If  there  had  been 
Bboadbbht.   such  a  remedy  that  would  be  a  ground  for  refusing  tk 
injunction ;  but,  my  Lords,  it  has  been  determined  over 
and  over  again,  in  every  Court  in  Westminster  Hall,  that 
under  that  clause  there  is  no  ground  for  seeking  for  com- 
pensation except  for  that  which  is  done  under  the  powen 
conferred  by  the  Legislature.     If  there  is  wrong  done 
which  is  not  authorised  by  those  powers,  the  common  law 
right  of  action  exists  for  it,  and  that  is  the  ground  od 
which  this  injunction  has  been  granted.     For  these  rea- 
sons, I  must  advise  your  Lordships  that  this  appeal  shonU 
be  dismissed  with  costs. 

Lord  Kingsdown : 

My  Lords,  I  entirely  concur  in  the  advice  which  has 
been  given  by  my  noble  and  learned  friend  on  the  Wool- 
sack; I  believe  that  the  Court  of  Chancery  could  have 
pursued,  in  this  case,  no  other  course  than  that  which  it 
actually  has  pursued.  The  rule  I  take  to  be  clearly  this: 
if  a  Plaintiff  applies  for  an  injunction  to  restrain  a  viola- 
tion of  a  common  law  right,  if  either  the  existence  of  the 
right  or  the  fact  of  its  violation  be  disputed,  he  moit 
establish  that  right  at  law ;  but  when  he  has  established 
his  right  at  law,  I  apprehend  that  unless  there  be  some- 
thing special  in  the  case,  he  is  entitled  as  of  course  to  an 
injimction  to  prevent  the  recurrence  of  that  violatioii 
Now,  in  this  case,  there  has  been  a  trial  at  law,  and  that 
trial  at  law  has  resulted  in  the  affirmance  of  the  right  of 
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the  Plaintiflr,  and  it  is  admitted,  that  for  all  the  purposes         1869. 
of  that  action,  the  finding  of  the  arbitrator  by  his  award  is         The 
as  conclusive  upon  the  parties  as  a  judgment  would  have     ^^  ^!Sfthe 
been  in  a  court  of  justice.  Imperial 

But  it  is  said,  that  it  is  not  for  the  purposes  of  this     ^id  Coks 
question  now  before  the  House  equally  conclusive,  and,      Compaky 
as  I  understand  the  argument,  principally  for  this  reason,    Bboadbemt. 
that  it  is  said  that  it  never  was  the  intention  of  the  parties, 
in  entering  into  this  reference  to  arbitration  to  submit  to 
the  same  consequences  as  would  have  resulted  from  a 
Terdict  by  a  jury,  but  that  it  was   intended  that   the 
arbitrator,  by  his  award,  should  provide  for  the  future 
regulation  of  these  viorks  in  such  a  manner  as  to  prevent 
their  stoppage,  and  to  prevent  an  application  to  a  Court  of 
Equity.     Now»  my  Lords,  I  see  nothing  which  affords  the 
slightest  reason  to  believe  that  the  parties,  in  entering  into 
the  reference,  meant  anything  else  than  that  which  in  law 
they  must  be  presumed  to  have  meant,  namely,  to  abide 
by  the  result  of  the  arbitrator's  award  as  if  it  had  been  the 
verdict  of  a  jury.     If  there  had  been  any  desire  on  the 
part  of  the  Appellants  to  provide  a  mode  of  regulation  of 
these  gas-works  which  should  prevent  the  necessity  of  an 
application  to  a  court  of  justice  to  stop  the  works,  or  to 
stop  the  execution  of  those  works  in  the  manner  in  which 
they  were  then  conducted,  it  would,  1  apprehend,  have 
been  the  duty  of  the  Appellants  to  make  some  proposal 
before  the  arbitrator  for  that  purpose.     But  what  did  they 
do  ?    They  insisted,  as  they  had  a  perfect  ri^ht  to  do,  that 
what  they  were  doing  was  in  the  legitimate  exercise  of 
those  rights  with  which  they  were  intrusted  by  the  Legis- 
lature, and  that  the  Plaintiff  had  uo  ground  of  complaint. 
Instead,  therefore,  of  proposing  that  the  arbitrator  should 
suggest  a  mode,  or  should  direct  a  mode  of  regulating  the 
works,  they  proceeded,  notwithstanding  notice  from  the 
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DiBECTOBS, 

&C.9  of  the 

IlCPKRIAL 

Gas  Light 
and  Coke 

COMPANT 
9. 

Bboadbbht. 


PlaintiflTs  solicitor  of  the  consequences  which  would  follow, 
actually  to  extend  these  works  by  building  a  new  retort 

The  award  was  not  made  until  January  1856^  and  sup- 
posing that  award  had  followed  immediately  upon  the  trial 
of  the  action,  it  is  hardly  disputed  that  the  necessary  coo- 
sequence  would  have  been  that,  upon  the  foundation  of  the 
award,  an  injunction  would  have  been  granted.    But  it  is 
said  that  between  the  period  when  the  action  came  on  for 
trial  and  the  period  at  which  the  award  was  made,  an  in- 
terval had  elapsed  of  a  year  and  a  half,  and  that  during 
that  period  alterations  had  been  made  in  the  works  which 
made  the  award,  which  must  be  taken  as  referring  to  the 
state  of  things  existing  in  1854,  no  longer  conclusive  as  to 
the  state  of  things  existing  in  1856.    WeU,  my  Lords,  I 
pefectly  admit  that  if  it  could  have  been  shown  upoo  the 
application  for  the  injunction,  which  was  made  within  a  few 
months  after  the  date  of  the  award  (though  as  Mr.  Bxii 
justly  said  nearly  two  years  after  the  date  of  the  reference  to 
arbitration),  if  upon  that  occasion  it  could  have  been  shown 
that  alterations  had  been  made  which  had  had  the  effect 
of  removing  the  evil  which  the  Plaintiff  had  complained  of 
in  the  action,  he  would  of  course  not  have  obtained  any 
injunction.     But  I  am  not  at  all  prepared  to  admit  that 
the  Court  was  bound   to  ascertain  that  fact  by  directing 
the  trial  of  an  action  at  law.     It  remained  for  the  party 
who  resisted  that  application  to  show  that  those  altera- 
tions had  been  made  which  were  effectual  for  the  purpose) 
and  if  the  Court,  upon  the  evidence,  had  reasonable  doabt 
upon  that  subject,  it  might,  for  the  information  of  its  coo- 
science,  have  directed  a  trial ;  but  it  was  equally  compe- 
tent to  it,  and,  in  my  opinion,  it  was  its  duty,  if  it  saw 
upon  the  examination  of  that  evidence  that  the  e?il  had 
not  been  diminished,  to  act  upon  that  conviction,  and  to 
grant  the  injunction  which  it  actually  did  grant. 
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This  injunction  having  been  granted^  what  is  the  course        1869. 
hen  pursued  ?     I  could  not  look  at  the  last  affidavit  which         The 
vas  brought  under  our  notice  by  the  Attomey-Oeneral,     ^c.  of  the 
he  affidavit   of  the  engineer  of  the  company,  without     Imfeual 
eeing   that  it  was  not  until   the   injunction   had  been     andCoKs 
;ranted3  that  any  real  attempt  was  made  to  stop  the  injury     Compakt. 
?hich  these  works  inflicted  upon  the  Plaintiff.    Nor  can    Bboabbbrt* 
!  read  that  affidavit  without  seeing  that  it  was  only  for 
rant  of  those  proper  exertions  being  made  that  the  evil 
x)ntinued  to  exist,  so  far  as  it  did  continue  to  exist  up  to 
he  time  when  the  injunction  granted  was  confirmed  by 
he  Lord  Chancellor. 

The  same  observation  applies  with  great  force  to  that 
irhich  alone  I  think  could  excite  any  doubt  in  this  case. 
[t  is  said  that  the  balance  of  inconvenience  is  so  great 
igainst  granting  an  injunction  that  it  ought  not  to  be  done ; 
bat,  in  one  view  of  it,  it  may  stop  these  large  and  expensive 
works  to  the  great  injury  of  the  public,  while,  on  the  other 
hand,  the  only  inconvenience  to  which  the  Plaintiff  in  the 
nrit  will  be  subjected,  is  the  inconvenience  of  the  trifling 
damage,  it  is  said  (but  be  it  trifling  or  large  makes  no  dif- 
faence  in  principle)  that  he  may  sustain  from  time  to  time 
for  which  he  may  recover  compensation  by  action.    But, 
my  Lords,  I  find  it  here  distinctly  stated  by  the  engineer 
of  the  company  that  there  is  no  difficulty  whatever  in 
guarding  against  all  the  evils  which  arise  from  the  execution 
of  these  works  in  the  mode  in  which  they  are  now  con- 
ducted, and  that  a  period  of  six  months,  I  think,  would  be 
necessary  for  that  purpose.    Well,  the  Appellants  had  a 
period  granted,  I  think  fi*om  January  to  March,  they  then 
^lied  for  an  extension  of  that  period,  and  it  was  then^ 
stated  that  this  remedy  might  be  afforded  in  a  complete 
form;  and  I  have  not  the  least  reason,  from  anything  I  can 
^  to  doubt  that  these  statements  are  perfectly  well 
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1859.        founded.    Well,  then,  my  Lords,  what  is  this  case  ?    In- 
The         stead  of  adopting  that  course  they  come  to  appeal  against 
&^"o?the    *"^  order  which  seems  to  me  to  be  entirely  well  founded, 
IxPBBiAL     and  to  be  the  only  order  which  the  Court  could  have  made, 
and  CoKB     ^^^  which  can  do  them  no  prejudice  if  they  will  only  per- 
CoMPANY     form  their  duty  towards  this  gentleman  and  towards  the 
Broadbsmt.   public,  by  doing  that  which  they  say  they  are  able  to  do,  by 
preventing  all  injury  to  his  property  by  their  works.    I 
think  that  there  never  was  an  application  made  to  your 
Lordships  that  was  more  utterly  ill-founded,  and  I  hope 
that  your  Lordships  will  dismiss  the  appeal  with  costs. 

Lord  Cranworth: 

I  do  not  think  it  necessary  to  say  more  than  a  few  words 
in  addition  to  what  has  been  said  by  my  noble  and  learned 
friends.  The  views  that  I  take  of  this  case  are  on  record, 
and  I  can  only  say  that  I  fully  adhere  to  the  judgment 
which  I  pronounced  in  the  Court  of  Chancery.  By  the 
judgment  I  pronounced,  of  course  I  mean  the  judgment 
which  I  pronounced  when  I  disposed  of  the  matter  in 
January  1857.  The  case  upon  the  evidence  stands  tha& 
[His  Lordship  here  went  through  the  evidence,  and 
added : — ^] 

It  appears  to  me,  therefore,  that  there  is  distinct  evi- 
dence that  the  crops  were  more  injured,  and  that  there  was 
a  great  increase  in  the  volume  of  smoke ;  and  all  the  wit- 
nesses say  that  these  injurious  effects  have  been  materially 
aggravated  since  the  building  of  the  new  retort  house. 

Orders  appealed  agauist  affirmed,  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  5  August  1859. 
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James  Rorkb      -        -        -    Appellant  in  Error.  1850. 

Michael  Errington  -        -    Respondent  in  Error*       August  6, 6. 

*^Incfmbertd 
A  coNVETANCE  made  by  the  Commissioners  of  the  Court  for  the  Sale  Egtates  AetJ* 

of  Incumbered  Estates  in  Ireland  is,  under  the  27th  section  of  the     Convwanee 

12  &  13  Vict.  c.  77,  "  effectual  to  pass  the  fee  simple  discharged        S^ul^ 

of  all  former  estates,**  subject  only  to  '*  such  tenancies,  leases,  &c.  ' 

as  shall  be  expressed  therein."    Where  such  a  conreyance  is  duly 

executed  by  the  Commissioners,  it  becomes  under  the  49th  section 

oonclusiye  evidence  that  everything  required  by  the  Act  to  be  done 

has  been  rightly  done. 

An  application  was  made  to  the  Commissioners  for  the  Sale  of  Incum- 
bered Estates  in  Ireland  to  direct  the  sale  of  an  estate,  the  property 
of  H.  E.  held  a  lease  of  part  of  this  estate,  A  paper  called 
^A  Rental,"  &c.  was,  under  the  23d  section  of  the  Statute,  prepared 
and  issued  by  the  Commissioners  for  the  purpose  of  informing 
STeiybody  what  was  to  be  sold,  in  which  the  existence  and  validity 
of  the  lease  were  distinctly  recognised,  and  the  proper  notices  were 
given  in  conformity  with  that  rental.  E.  became  the  purchaser 
of  part  of  the  estate,  and  in  the  conveyance  made  under  the  27th 
section,  and  duly  escecuted  by  the  Commissioners,  there  was,  by 
mistake,  introduced  a  description,  accompanied  by  a  map,  also 
erroneously  drawn,  of  the  land  conveyed,  which  was  the  limd  ac- 
iaally  held  under  the  lease  to  R,y  but  that  lease  itself  was  not 
mentioned.    In  ejectment  by  E,  against  R.  for  this  land : 

HxLD  that  evidence  to  impeach  the  conveyance  was  not  properly  ad- 
mitted ;  that  the  question,  founded  on  that  evidence,  whether  E, 
had  purchased  subject  to  the  lease  to  R,  was  improperly  submitted 
to  the  jury  ;  that  under  the  27th  section,  the  land  must  be  taken 
Uf  have  passed  by  the  conveyance,  subject  only  to  such  leases  as 
were  ^  expressed  therein " ;  and  that  the  49th  section  rendered 
the  conveyance  conclusive  as  to  aU  acts,  consents,  &c«  required, 
having  been  duly  performed  and  given. 

This  was  a  proceeding  in  Error  on  a  judgment  of  the 
Court  of  Exchequer  Chamber  in  Ireland. 

In  1822,  F.  Hamilton  being  seised  in  fee  of  the  town- 
lands  of  Muckland,  in  the  county  of  Kildare,  demised  the 
game  for  three  lives  to  John  Lucas  Wiltonj  his  heirs  and 
assigns.     Wilton^  by  deed,  dated  8  July  1 828,  assigned  this 
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IflfiB.  founded.    Well,  then,  my  T. 

The  stead  of  adopting  that  coursf  '  ^ 

^iKBCTOB^  ^^  order  which  seems  to  lu  " 

Ittrwiu.  and  to  be  the  only  order  wl;.  *    , 

GA8  LlOHI  J      i_  -    i_  ,       ,  >  * 

and  Oqkb  ^^^  wtiicb  can  do  them  ti<  '  ^ 
CoMi'AKY  form  their  duty  towards  '  ',, 
BKOiDBXOT.  public,  by  doing  that  wlil.  'V,! 
prevenUng  all  injury  tn  ^^t$ 
think  that  there  nevci  ^Lm 
Lordshipe  that  was  ii  '^. 
that  your  Lordships  w     ^i 

Lord  Crameor//: 

I  do  not  think  it 
in  addition  to  what 
friends.     The  view 
and  I  can  only  >: 
which  I  pronoui 
judgment  I  proi 
wbicb  I  pTonui 
Janaary  1 8S7. 
[His    Lordshij 
added : — "] 

It  appear*  t 
dence  that  thi 


nPkintiff  in  Error. 
■Kialui  the  locom* 
s  Bamlton  for  the 
rBBDthatof  JfwA- 
Ks,  under  the  pro< 
J^L~-' 3- was  issued  by  the 
Jhs  Rarkt,  in  whicb 
svibdand  bindii^. 
^■i;  r-^sid  Bi  fire  lots.    Tht 
■jt.;jpLjMfiifA  and  Sa^f 
0t:  '^^.  1,  Chutagh  md  )wt 
-»\:--m  of  the  Great  Bog 
ri."     The  lodi 
in  lot  3,  ud 
^^algect  to  the  lem 
(rf  kt  4,  and  a  Mr. 
floe  eoBTeyed,  conoi^ 
from  Mr.  Conimii- 
batt.  a  portion  of  At 
l*3iK  4,  should  be  c» 
of  lot  No.  fi,  iBd 
li^io.  X^  4,  should  hw 
nk.  then  unsold,  sell 
-^  3m»im  p^jing  thnfa 
I  4  die  'ssaie."    Erraj^ 
m*  ■■£  m  Xa  4,  and  thea 
ifcfa  "AE^ed,  mapped  into     i 
^mM  £>.-€■    The  Commit 
^usi.  a  cooreyance  of  lo* 
rBk  <kHcbed  in  coahf 
&r^tm ;  but  this  aor 
mi  'Mmi^wd"  in  ^ 
9  Jwg  idM,  Brn^ 
■ribeludBdeDiKd 
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^  ^  tliera  as  "  that  part  of  the         1859. 

lunning  in  a  stripe  or  belt        Rorkb 

.ds  of  Mackland,  and  which    g^^^/^^^ 

te  bog  conveyed  to  the  said 

JommissionerSy  by  deed  dated 

■fended  "for  that  part  of  the 

running  in  a  stripe  or  belt  along 

•f  MacklandJ*    This  defence  was 

r  an  order  of  Mr.  Justice  TorrenSj 

Bog  of  MtLcklandj  containing,  by 

.,  as  formerly  in  the  possession  of 

.  in  the  possession  of  John  Rarke, 

.  summons  and  plaint  sought  to  be 

he  Bog  of  Allen  and  Clunagh,'^ 

on  for  trial  at  A  thy,  in  the  county  of 

I  Chief  Justice  Le/roy,  when  Errington 

of  20  July  1853,  in  which  the  land  was 

:  part  of  the  Bog  of  Allen  and  Clunagh, 

rony  of  Carbery  and  county  of  Kildare, 

3  r.  24  p.,  as  described  by  a  map  an- 

U  the  appurtenances,  to  hold  to  Errington 

sgns  for  ever,  subject  to  the  right  of  tur- 

'd  thereinafter  named  of  the  lands  otDun" 

n,  Clitnaghf  and  part  of  Mucklandy  as  set 

dule  annexed  to  this  conveyance."    The 

lis  map  was  deposed  to  by  Mr.  Taylor,  a 

On  the  part  of  Rorke  there  was  put  in 

ise  to  Wilton,  with  the  assignment  by  him 

is  evidence  was  admitted  after  objection 

(.lunds  that  the  lease  was  not  mentioned  in 

I  the  29th  July  1853,  and  that  the  lands 

at  any  statement  that  they  were  sub- 

tte  and  assignment    The  admissibility  of 

0  made  the  subject  of  exception  (No.  1). 
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1859.         A  witness  was  then  produced  to  prove  that  the  lands 
EoRKB        sought  to  be  recovered  were  those  demised  by  the  lease  of 
EaanfoTON.    ^^22,  which  was  still  a  subsisting  lease ;  that  Wilton  was  in 
possession  of  these  lands  when  he  assigned  them  to  Rorke; 
that  Rorke  had  been  in  possession  ever  since ;  and  that  the 
lands  were  always  known  as  *^  Muckland**  and  not  as 
''  Allen  and  Clunagh."    The  printed  paper  called  ^  Rental 
and  Particulars  "  was  then  offered  in  evidence.   This  paper 
advertised  for  sale  in  the  Incumbered  Estates  Court  the 
estate  of  jP.  Hamilton  in  fivelots^  and  was  tendered  for  the 
purpose  of  showing  that  the  Commissioners  had  declared 
that  they  had  "  ascertained  the  tenancy  of  Borke,*'  and 
advertised  the  sale  **  subject  to  said  tenancy/'  and  that 
Rork^s  lands  were  in  the  proceedings  in  the  Incumbered 
Estates  Court  called  '^  Muckland.'*    The  paper  was  en- 
dorsed by  JErtington's  attorney,  and,  as  it  was  contended, 
was  thereby  admitted  to  be  the  '^  Rental  and  Particulars" 
under  which  Errington  purchased  the  land  afterwards  con- 
veyed by  the  deed  o{July  1853.     The  admissibility  of  this 
paper  was  objected  to  by  the  Plaintiff's  counsel  on  the 
ground  that  it  was  "anterior  to  the  conveyance."   The 
Lord  Chief  Justice  admitted  it,  and  an  exception  (No.  2) 
was  thereon  tendered.     The  notice  of  May  1861  was  then 
given  in  evidence,  the  object  being  to  enable  Rorke  to  in- 
sist that  as  the  Commissioners  had  thereby  declared  the 
validity  of  Rorke's  lease  they  could  not  afterwards  sell  the 
lands  discharged  of  it.     The  order  of  Commissioner  Lonj- 
field,  of  May  1853,  for  exchanging  a  portion  of  the  bog 
originally  sold  to  Errington  for  an  equal  portion  of  the  Bog 
of  Clunagh  next  adjoining  the  lot  sold  to  him  was  prored, 
the  object  of  this  evidence  being  to  show  that  the  order  had 
not  been  complied  with,  but  that  the  boundary  of  CluMj^ 
had  been  passed  over,  and  a  portion  of  Muckland  given  in- 
stead.    The  maps  connected  with  the  lease  of  1822  were 
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also  produced,  and  their  correctness  proved.  Evidence 
WHS  then  given  that  the  distinction  between  the  two  lands 
was  perfectly  well  known.  The  Lord  Chief  Justice  told 
the  jurymen  that  if  they  believed  the  lands  sought  to  be  re- 
covered were  those  demised  by  the  lease  of  1822,  and  that 
Errington  purchased  subject  to  that  lease,  they  must  find 
br  the  Defendant,  as  to  which  direction  the  counsel  for  the 
Plaintiff  insisted  that  it  ought  to  have  been,  ''  that  if  the 
jorym^i  believed  the  premises  sought  to  be  recovered  were 
mtfain  the  ambit  of  the  map  depicted  on  the  margin  of 
the  conveyance. of  the  29th  July  1853,  they  must  find  a 
rerdict  for  Errington*^  As  his  Lordship  refused  so  to  direct 
die  jury  an  exception  (No.  3)  was  tendered  to  his  direc- 
tion. 

The  exceptions  came  on  for  argument  in  the  Court  of 
Qaeen's  Bench,  and  were  all  three  disallowed.  They  were 
taken  on  error  into  the  Exchequer  Chamber,  where,  in 
Ajpril  1857,  the  judgment  of  the  Court  below  was  re- 
versed (a).  The  present  suggestion  in  error  was  then 
filed. 

The  judges  were  summoned,  and  Mr.  Justice  IVil/es, 
Mr.  Baron  Bramwelly  Mr.  Baron  WaUoti,  Mr.  Justice 
Byles,  and  Mr.  Justice  Hill  attended. 

Mr.  Johnson  (of  the  Irish  bar)  and  Mr.  Holl  for  the 
Appellant : 

There  has  been  a  mistake  here,  and  it  arose  from  tlie 
omisfiioo,  when  the  lots  were  re-arranged  for  the  conve- 
nience of  the  purchaser,  to  alter  the  schedules  in  accordance 
with  the  fact.  The  conveyance  has  adopted  that  mistake, 
and  the  question  in  substance  is,  whether,  because  it  has 


18^9. 

RORKE 
9. 

Erbihgtoic. 


VOJU  VI J. 


(<z)  G  Ir.  Cora.  Law  Cas.  270. 
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1859.  done  so,  the  mistake  is  to  be  perpetuated,  and  a  very  great 
RoKKE  hardship  and  injustice  inflicted  on  the  Appellant  It  is 
Errinoton.  submitted  that  this  mistake  must  be  rectified.  A  convey- 
ance made  under  the  statute  is  not  necessarily  incapable  of 
being  impeached  for  inaccuracy.  The  51st  of  the  statute 
now  under  consideration  expressly  recognises  that  the  Com- 
missioners* decision  may  be  reviewed. 

Tl>at  statute  is  the  12  &  13  Vic,,  c  77.  The  Commis- 
sioners appointed  under  it  have  no  authority  to  sell  estates 
which  are  not  incumbered.  [Lord  Brougham:  But  the 
contention  on  the  otlier  side  is,  that  by  section  49  of  the 
statute  a  conveyance  executed  by  the  Commissioners  is 
conclusive  evidence  that  all  that  has  been  done  has  been 
rightly  done.]  [The  Lord  Chancellor:  And  if  the  free- 
hold passes,  it  does  so  without  any  incumbrance,  except 
such  as  may  be  "  expressed  "  in  the  conveyance.]  It  is  sub- 
mitted that  nothing  has  been  finally  concluded  here,  and 
the  second  proposition  of  the  Appellant  is,  that  his  interest 
in  the  lease  of  9th  March,  1822,  formed  no  part  of  the 
encumbered  estate  of  inheritance  which  was  sold ;  that  it 
was  a  distinct  estate,  and  that  there  was,  by  the  declaration 
of  the  Commissioners  themselves,  an  adjudication  in  fa?our 
of  it  which  was  final  as  against  them,  and  which  they  had 
no  power  afterwards  to  disregard.  Thirdly,  the  Appellant 
contends,  that  the  conveyance  having  been  made  mider 
such  circumstances,  it  cannot  be  treated  as  a  valid  execution 
of  the  power  given  by  the  statute,  and  therefore  is  not  con- 
clusive, confers  no  legal  right  on  the  Respondent  as  to  the 
locus  in  qiiOj  and  has  been  properly  allowed  to  be  im- 
peached by  the  evidence. 

The  Incumbered  Estates  Court  is  a  Court  of  limited  or 
special  jurisdiction,  and  no  such  Court  can  by  any  act  of 
its  own  make  a  jurisdiction  for  itself^  Thompson  v.  hg- 
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kam  {b),     [Lord  Brougham:  Your  argument  amounts  to         1869. 
this:  that  if  there  is  a  mortgage  on  Blaekacrey  but  from       Rorkb 
that  mortgage  is  excepted  a  small  portion  of  Blackacrty  the    Erhinotow 
Act,  and  the  powers  under  it  would  not  apply  to  that  por->^ 
tion,  for  that  it  is  not  incumbered  property  ?]     Certainly. 
The  authority  being  very  limited  and  special  must  be  ex- 
actly followed,  ColliiiH  v.  Collins  (c),  and  the  decision  of 
such  a  tribunal  muy  be  examined  in  a  superior  Court,  to 
see  whether  it  is  correctly  founded ,  Bunburj/  v.  Fuller  (d)^ 
This  case  cannot  be  assimilated  to  that  of  Ellis  v.  Se- 
grave  (e),  where  it  was  held  that  the  decision  of  the  trustees 
of  forfeited  estates  in  Ireland  was  final,  for  that  case  pro- 
ceeded on  facts  which  gave  complete  jurisdiction  to  the 
trustees ;  not  so  here ;   for  here  there  was  a  lease,  its  ex- 
istence was  known,  and  the  statute  itself  directs  (section 
23),  that  "  the  sale  shall  be  made  subject  to  the  tenancies, 
leases,"  &c.,  as  to  the  existence  of  which  the  Commis- 
sioners are,  first  of  all,   to   inquire.     [Lord  Cranworth  : 
The  section  excludes  some.    The  words  are,  "  save  such 
as  with  consent  as  hereinafler  mentioned  shall  be  included 
in  such  sale."]     Here  no  consent  was,  in  fact,  given*    The 
Commissioners  had  inquired ;  they  knew  of  the   lease ; 
ihey  recognised  it  as  valid,  and   this  lease  was   not  in- 
cumbered.  Now,  Annesley  v.  Dixon  (/)  had  declared  that 
the  Trustees  for  Forfeited  Estates  in  Ireland  could  not 
give  themselves  jurisdiction  by  declaring  an  estate  for- 
feited ;  and  where  they  had  done  so  erroneously,  the  estate 
was  restored  to  the  owner.     That  case  is  decisive  of  the 
present^  and  the  doctrine  there  laid  down  has  been  acted 

{h)  14  Q,.  B.  Rep.  710.  Macarty  v.  Bayly,  id.  218. 

(c)  26  Bear.  306.  (/)  Holt,  372.   377  ;    7  Bro. 

{d)  9  Exc.  Rep.  111.  140.  Pari.  Cas.  213,  Toml.  Edit. 
\e)  7  Bro.  P.  C.  331.   Sec  also 
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18^d#        on  in  modem  times  in  this  House^  Shand  v.  Henderson  (g), 
RoRKB       where  it  was  determined  that  if  a  particalar  jurisdictioQ 
Ebrinoton     ^^^  created,  a  complaining  party  was  not  limited  to  seek- 
ing his  remedy  under  that  jurisdiction,  unless  every  act 
necessary  to  found  it  had  occurred  as  prescribed.    The 
Commissioners  in  this  case  had  no  more  power  to  declare 
this  lease  incumbered,  or  to  treat  it,  contrary  to  the  &ct,  a» 
being  so,  than  the  Trustees  under  the  Forfeited  Estates 
Act  had  power  to  declare  the  estate  forfeited  in  the  case 
of  Annealey  v.  Dixon.     The  16th  and  17th  sections  show 
that  ail  estate  must  be  actually  incumbered  in  order  to 
give  them  jurisdiction,  and  the  19th  section  provides,  that 
a  sale  shall  not  be  authorised,  nor  the  land  ^'  deemed  sub- 
ject to  an  incumbrance  when  the  same  shall  not  affect  the 
inheritance."     The  21st  section  gives  the  Commissionen 
power,  after  ^'  notices  and  a  hearing,"  to  direct  a  sale,  and 
the  23d  expressly  directs  an  inquiry  as  to  tenancies  and 
notices  to  be  given.     One  great  purpose  of  the  statute, 
therefore,  was  to  protect  bond  fide  existing  interests.    Yet 
that  object  will  be  utterly  defeated  if  this  conveyance  is  to 
be  treated  as  conclusive. 

Under  these  circumstances,  therefore,  the  conveyance, 
not  having  in  terms  complied  with  all  that  is  directed  in  the 
preceding  sections,  is  not  conclusive  under  the  49tli  sectioo* 
It  is  not  so  even  in  form,  for  all  the  forms  given  in  the  statute 
have  not  been  strictly  followed ;  and  it  cannot  be  said  that 
any  form  prescribed  by  a  statute  like  this  is  immaterial. 
But  besides  that,  Mucklcmd  is  not  mentioned  in  it,  and  can- 
not therefore  be  affected  by  it,  Youde  v.  Jones  (A).  Sup- 
pose that  the  conveyance,  instead  of  being  executed  by  two 
Commissioners^  had  been  executed  by  one  only,  it  would 

(g)  2  Dow.  519,  (A)  13  Mee.  &  Wels.  534. 
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ve  been  void,  and  so  it  must  be  if  any  requisite  stated  in 
^  Act  is  disregarded.  The  fects  to  show  that  all  that  the 
ttute  requires  has  not  been  done  may  be  adduced  in  evi- 
lice.  The  Lord  Chief  Justice  was  right,  therefore,  in 
Iniitting  the  evidence  impeaching  the  conveyance,  or 
ther  shewing  that  it  could  not  apply  to  the  land  of  the 
defendant  under  this  lease,  and  he  was  right  too  in  the 
irection  which  he  gave  to  ihe  jury  upon  that  evidence. 

Mr.  Serjeant  Shee  and  Mr.  Badeleif  appeared  for  the 
Defendants  in  Error,  but  were  not  called  on. 

The  Lord  Chancellor  moved  that  the  following  questions 
Duld  be  put  to  the  judges :  '^  First,  did  the  lands  for 
lich  the  ejectment  was  brought  pass  by  the  conveyance  to 
J  Defendant  in  Error.  Second,  was  the  evidence  which 
LS  admitted  by  the  Lord  Chief  Jmtice^  and  to  which  the 
(t  and  second  objections  relate,  admissible  for  the  pur- 
se of  controlling  the  operation  of  the  conveyance  ?  Third, 
8  the  direction  of  the  Lord  Chief  Justice  on  the  point 
^pted  to  correct  in  point  of  law. 
The  Judges  retired  for  about  an  hour,  and  then — 
Mr.  Justice  Willes,  on  behalf  of  all  their  Lordships,  de- 
Bred  the  following  opinion  : — Mjf  Lords,  as  to  the  first 
estion,  the  Judges  are  of  opinion  that  the  lands  for  which 
e  ejectment  was  brought  did  pass  by  the  conveyance, 
i  to  the  second,  we  are  of  opinion  that  the  evidence  was 
t  admissible  for  the  purpose  of  controlling  the  convey- 
ce.  And,  as  to  the  third,  we  are  of  opinion  that  the 
rection  of  the  Lord  Chief  Justice  was  not  correct  in  point 
law. 

The  words  of  the  conveyance,  taken  in  connexion  with 
e  map,  which  is  referred  to,  and  made  part  of  it,  are  suf- 
«nt  to  describe  the  land  in  question,  and  to  express  an 
tention  to  convey  it     The  omission  to  describe  the  land 
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by  the  name  of  ^^  Muckland"  and  even  the  description  of 
ity  as  within  another  denomination,  amount  at  most  to  an 
erroneous  additional  description  of  that  which  is  iden- 
tified beyond  doubt  by  reference  to  the  map,  constat  dt 
curpore. 

As  to  the  other  and  more  important  questions,  they  torn 
upon  the  construction  of  the  12  &  13  VicL  c  77,  ss.  15, 
23,  24,  27,  36,  39,  and  51.     Construing  these  sections  to- 
gether, we  entertain  no  doubt  that  it  was  the  intention  of 
the  Legislature,  with  respect  to  the  conveyance  of  lands 
brought  into  the  Incumbered  Estates  Court,  and  the  leases 
existing  or  claimed  to  exist  thereof,  that  unless  the  Conrt 
should  convey  subject  to  the  leases  generally,  or  subject  to 
the  particular  lease  or  particular  leases  mentioned  in  the 
schedule  (of  which  the  lease  in  question  should  be  one), 
such  lease  is,  by  the  operation  of  the  Act,  expunged  from 
the  title  in  favour  of  the  purchaser.    The   Idth  section 
makes  the  Commissioners  a  Court  of  Record,  and  gives 
them  the  jurisdiction  of  a  Court  of  Equity,,  for,  inter  fl/ifl, 
the  "  investigation  of  title,  and  for  ascertaining  and  allow- 
ing incumbrances   and   charges,    and   the    amounts  due 
thereon,  and  settling  the  priority  of  such  charges  and  in- 
cumbrances respectively ;  and  the   rights  of  owners  and 
others,  and  generally  for  ascertaining  and  declaring  and 
allowing  the  rights  of  all  persons  in  any  land  or  lease 
in  respect  of  which  any  application  is  made."     The  23d 
section,  in  effect,  gives  power  to   convey  generally  with- 
out mention   of  leases,   or   subject  to   the  leases  to  be 
referred   to   in   the    conve}'ance    or   a    schedule  thereto. 
By  the  24th  section  the  execution  of  the  conveyance  by 
two  Commissioners  is  to  be  sufficient;  and  " such "  con- 
veyance (that  is  the  conveyance  executed  by  two  Commis- 
sioners) is  to  mention  the  tenancy,  &c.  (if  any)  subject  to 
which  the  sale  is  made ;  and  tliat  section  refers  to  a  forni 
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if  conveyance  in  the  schedule,  which  form  does  not  provide         1859. 
br  specifying  leases  where  the  Commissioners  hold  them        Rorkb 
lot  to  be  binding,  or  where,  by  reason  of  the  consent  of    £jy^^'  ^j^ 
he  tenants,  the  fee  is  sold  free  thereof.  ^ 

The  27th  section^  in  express  terms,  enacts,  "  that  every  Willes. 
uch  conveyance,  executed  as  aforesaid,  shall  pass  the  fee- 
imple  free  of  all  tenancies,  except  those  expressed  therein." 
Jpon  this  section  it  has  been  argued  that  the  word  "  such" 
Qust  mean  such  conveyance  as  is  made  subject  to  leases 
;enerally,  or  such  conveyance  as  specifies  all  the  existing 
3ases  in  a  schedule.  This  however,  as  was  observed  by 
he  Lord  Chancellor,  would  make  the  section  inoperative : 
3r  if  the  conveyance  were  made  subject  to  all  leases,  or  if 
U  existing  leases  were  specified  therein,  there  would  be 
othing  for  the  section  to  operate  upon. 

By  the  36th  section,  even  the  lessee  of  an  unincumbered 
jase  affecting  land,  of  which  the  freehold  is  in  the  Court, 
lay  apply  to  have  it  sold,  and,  upon  such  application, 
rith  the  consent  mentioned  in  the  23d  section,  the  Com- 
lissioners  may  sell  such  leases  and  the  fee-simple.  Then 
omes  the  49th  section,  which  creates  a  presumption,  Jt^m 
I  dejure,  in  favour  of  the  absolute  validity  of  the  convey- 
nce,  if  it  was  one  which  the  Commissioners  could,  under 
ny  circumstances,  properly  have  made ;  for  that  section 
oacts,  inter  alia,  that  "  conveyances  executed  as  required 
►y  this  Act,  &c.  shall,  for  all  purposes,  be  conclusive  e?i- 
ence  that  every  proceeding,  consent/'  &c.  has  been  duly 
iken  and  given. 

These  words  seem  to  us  final,  for  we  do  not  see  how,  in 
16  absence  of  any  evidence  that  the  land  in  question  was 
ot  within  the  scope  of  the  petition,  or  in  the  Court  for 
ale,  the  question  so  much  argued  at  the  Bar  as  to  juris- 
iction  can  be  raised.  In  the  absence  of  such  evidence,  it 
lust  be  assumed  that  the  fee  simple  was  within  the  juris- 
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1850.         diction  of  the  Commissioners ;  and,  if  so,  even  the  "  con- 
RoRKs       sent  '*  of  the  lessees  is,  if  necessary,  to  be  absolutely  pre- 
ERmiNOToir.    wimed  in  favour  of  the  conveyance. 

--J — .  As  to  the  argument,  that  the  order  for  sale,  with  the 

WiLLBSi      rental,  amoimts  to  an  adjudication  of  the  validity  of  the 

lease,  and  tliat  so  the  conveyance  is  void,  there  are  many 

answers  to  that     First,   it  is  not  an  adjudication,  but 

merely  a  proceeding  towards  one.     Secondly,  if  it  was, 

•  the  Commissioners  have  power  to  vary  it  under  section  51. 

And,  lastly,  such  adjudication,  if  it  existed,  would  not 
preclude  a  conveyance,  upon  the  application  and  by  the 
consent  of  the  tenant,  which  application  and  consent,  as 
we  have  observed,  must,  if  necessary,  be  presumed. 

We,  therefore,  answer  the  first  question  in  the  affirma- 
tive, and  the  second  and  last  questions  in  the  negative. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  I  have  first,  in  t}ie  name  of  your  Lordsliip*^ 
to  thank  my  Lords,  the  Queen's  Justices,  for  having  so 
promptly  favoured  your  Lordships  with  their  opinion  upon 
this  very  important  question.  And  that  opinion  of  the 
learned  Judges  being  a  unanimous  one,  and  being,  I  be- 
lieve, acquiesced  in  by  all  the  Members  of  your  Lordships 
House  now  present,  I  think  that  we  ought,  without  delay^ 
to  pronounce  judgment  in  this  case. 

My  Lords,  it  is  a  case  of  gi'eat  hardship  on  the  part  of 
the  Plaintiff  in  Error,  but  this  High  Court  and  all  other 
Courts  must  take  care  that  hardship  does  not  produce  b&d 
law.  I  think  that  it  would  be  a  very  erroneous  and  a  very 
mischievous  decision,  and  a  decision  that  would  produce 
most  lamentable  eflPects  if  your  Lordships  were  to  reverse  the 
judgment  of  the  Court  of  Exchequer  Chamber  in  Ireland- 

My  Lords,  I  formed  a  strong  impression  upon  nadin? 
this  case  that  that  judgment  was  right;    and,  after  t'**' 
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E  Somerset  Butler  -    Plaintiff  in  Error. 

T  Edmund   Viscount 

7NTQARRET  -        -    Defendant  in  Error. 


A.TION  between  a  connexion  of  a  family  and  some  of  the 
i  of  the  family  on  the  subject  of  a  marriage  sopposed  to 
:en  place  in  that  fiAmily,  cannot  be  giren  in  eridence  with- 
ious  proof  that  the  persons  with  whom  the  opnyersation 
ce  are  dead. 

irsy  in  a  family,  though  not  at  that  moment  the  subject  of 
onstitutes  a  Hs  sufficient  to  render  inadmissible  in  evidence 
written  on  that  subject  by  one  of  the  members  of  the 
and  addressed  to  another  member  of  it. 
0.,  and  P.  B.  were,  in  1816  (in  this  order  of  succession), 
octant  heirs  of  a  person  who  was  then  childless.  In  that 
B,  wrote  to  P.  B.  &  letter,  stating  circumstances  respecting 
ed  marriage  of  iTl  B,  in  1811,  which,  if  true,  would  have 
;t  of  handing  over  the  succession  to  P,  B*8  children.  The 
Ider  of  the  property  did  not  die  till  1846  :  Held,  in  an 
at  afterwards  brought  by  the  children  of  P.  B,^  that  this 
as  not  admissible, 
her  the  date  a  letter  bears  is  primd  facie  its  true  date  I 

«  T.  JVesUm  and  Potez  v.  Oloisop  commented  on. 


1859. 
July  6, 7. 

Rwuuaiom. 

Lettert. 

Lis  Mota. 
PofI  Mark. 


^as  a  proceeding  in  error  brought  on  a  judgment 
Exchequer  Chamber  in  Jrelafid  in  an  action  of 
t,  brought  by  P.  S.  Butler,  to  recover  from  the 
nt,  Lord  Mountgarret,  certain  lands  in  the  county 
RTiy,  which  had  been  the  property  of  the  late  Earl 
f/iny.  The  Earl,  who  had  inherited  the  title  of 
t  Mountgarret,  but  had  been  created  Earl  of  KiU 
lad  three  brothers^  Somerset,  Henry,  and  Pierce, 
t  died  in  1826  without  issue.  Henry  died  in 
aving  the  Defendant,  his  eldest  son  by  his  marriage 
iss  Harrison.  Pierce  died  in  June  1846,  leaving 
irii.  u  u 
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1859.  the  PlaintifF,  his  eldest  son.  The  Earl  died  in  July  1846 
Butler  without  issue.  The  earldom  tliereon  became  extinct,  and 
y,  ^'  Henry  Edmund  Butler  (the  Defendant ),  the  son  of  Henry, 

was  admitted  to  the  viscounty,  and  entered  into  possession 
of  the  entailed  estates.  In  July  1853  the  Plaintiff  brought 
against  him  an  action  of  ejectment,  on  the  ground  that  he 
was  not  the  legitimate  son  of  Henry,  for  that  Henry,  be- 
fore his  marriage  with  Miss  Harrison^  which  was  fonnaDy 
celebrated  on  the  3d  September  1811,  in  the  parish  church 
of  Brighton,  had  contracted  per  verba  de  prtssenti  a  mar- 
riage at  Edinburgh  with  a  young  widow  named  Colebmoki. 
The  action  was  first  tried  at  the  summer  assizes  for  the 
county  of  Kilkenny  in  1854,  when  a  verdict  vms  found 
for  the  Plaintiff;  but  the  Court  of  Exchequer  set  aside  this 
verdict,  and  ordered  a  new  trial,  which  came  on  before 
Mr.  Serjeant  Berwick  at  the  spring  assizes  for  EUkamy 
in  1855,  when  a  verdict  was  found  for  the  Defendant  Ex« 
ceptions  were  taken  to  the  ruling  of  the  learned  Judge  oq 
certain  points  of  evidence,  and  these  exceptions  were 
argued  in  the  Exchequer  Chamber,  where  judgment  was 
given  for  the  Defendants. 

The  evidence  on  the  subject  of  the  allied  Scotch  mar- 
riage, as  given  by  Mrs.  Colebroohe's  confidential  servant, 
Sarah  Stride,  was  in  substance  this :  That  at  the  end  of 
March  or  beginning  of  April  1811,  Henry  Butler  came  to 
the  house  where  Mrs.  Colebrooke  (with  whom  he  had  pre- 
viously had  illicit  connexion)  was  then  living  at  E(Cnburjk, 
and  insisted  on  being  admitted,  was  very  yiolent  and 
threatening,  and  declared  that  Mrs.  Colebrooke  was  his 
vrife ;  that  the  house  was  his  house,  and  that  nobody  shoald 
dare  to  keep  him  out ;  he  scaled  the  wall  at  the  back  of 
the  house,  and  entered.  Mrs.  Colebrooke  met  him  at  the 
top  of  the  kitchen  stairs  in  the  hall.  She  had  been  up  to 
that  moment  in  bed  with  a  Mr.  Taaffe.    She  came  down 
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great  confusion,  Taaffe  having  been  safely  locked  in  the 
droom.  She  and  Butler  went  into  the  housekeeper's 
only  where  they  remained  ten  minutes,  or  a  quarter  of  an 
lur,  and  Taaffe^  whom  the  witness  Stride  had  in  the 
eantime  let  out  of  the  bedroom,  was  put  into  the  draw- 
;  room.  Mrs.  Colebrooke  and  Butler  shortly  afterwards 
silt  up  to  her  bedroom,  and  after  they  had  been  there 
me  little  time,  she  rang  the  bell,  which  Stride  answered, 
d  she  told  Stride  to  call  up  the  other  servants.  Stride 
Ued  up  WUliam  Johnston,  the  footman,  and  Margaret 
fhmtony  his  sister,  the  nursemaid ;  when  the  three  ser- 
nts  were  in  the  room,  *^  Mrs.  Colebrooke  said  that  Mr. 
uiler  wished  me  to  call  us  up,  to  witness  that  him  and 
r  were  man  and  wife.  They  were  standing  side  by  side 
th  their  backs  to  the  fire,  joining  hands.  Mr.  Butler 
srely  nodded  his  head."  The  Plaintiff,  farther  to  main- 
n  the  issue,  produced  the  Dowager  Marchioness  of 
rmonde,  who  said  she  was  a  connexion  of  the  Mount" 
rret  family.  She  had  heard  of  the  marriage  of  Henry 
uiler  with  Miss  Harrison.  She  was  asked  whether  be- 
"e  she  heard  of  that  marriage  she  had  heard  from  some 
smbers  of  the  Butler  family  that  he  had  contracted  a 
irriage  in  Scotland  with  a  Mrs.  Colebrooke.  The  ques- 
ii  was  objected  to  (a),  and  the  learned  Judge  allowed 
B  objection.  This  formed  the  ground  of  the  first  excep- 
it.  Proof  was  then  given  that  a  letter,  dated  26th 
piember  1816,  signed  Somerset  Butler,  and  addressed 

Pierce  Butler,  was  in  Somerset  Butler*B  handwriting, 
d  the  Plaintiff's  counsel  proposed  to  read  this  letter,  with 
I  view  of  laying  before  the  jury  two  particular  passages 

[a)  The  objectioD,  though  not  so  stated  in  the  Bill  of  Exceptions, 
■  said  to  have  been  this  :  that  it  was  not  shown  that  the  mem- 
s  of  the  funily  with  whom  the  conversation  to  be  proved  took 
oe^  wferedead. 
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in  it  (b).  The  counsel  for  the  Defendant  objected  that  the 
first  of  the  two  passages  was  something  written  after  a  cer- 
tain matter  had  become  the  subject  of  controversy  in  the 
family,  and  that  the  letter  must  therefore  be  treated  as  a 
statement  made  post  litem  motam ;  and  that  the  second  of 
these  passages  was  subject  to  the  same  objection,  and  was 
farther  objectionable  as  being  the  statement  of  the  contents 
of  a  written  document  The  learned  Judge  allowed  the 
objection  to  each  of  the  passages  referred  to,  and  the  doing 
so  formed  the  subject  of  the  second  and  third  exceptions. 
The  Defendant's  counsel  produced  one  Henry  PresUa, 
an  agent  for  the  Post  OflBce,  who  proved  the  Moffatt  Post- 
office  mark  on  a  letter  "29th  March  1811."  The  letter 
itself  was  dated  26th  March  1811.  This  was  a  letter 
which  purported  to  come  from  Mrs.  Colebrooke^  and  was 

(h)  The  letter  was  in  the  following  terms.  The  two  passages  sxe 
printed  in  italia : — ''  Dear  Pierce  ;  I  think  it  jnst  and  fair  to  tell  yoi 
all  I  know  about  Henry  and  Mrs.  Colebrooie.  About  1810  I  dbed 
with  them  in  Ciidogan-place ;  she  was  utting  on  hia  knee  part  of  the 
erening,  and  I  left  them,  I  thought  of  coursey  to  aleep  together.  I 
heard  afterwards  they  were  gone  to  Scotland,  About  1811  I  met 
him  at  the  B^ford  Coffee  House,  much  agitated  ;  he  said  he  was  in 
a  scrape ;  thiU  Mrs.  C,  in  Scotland^  had  called  up  several  of  her  $0^ 
vants  as  witnesses^  and  thai  they  had  taken  each  other  as  wum  and  w^ 
before  them;  that  since  she  had  declined  acknowledging  him.  I  told 
liim  she  was  his  wife,  and  that  he  would  be  arrested  for  her  debts, 
and  advised  him  to  advertise  that  he  would  not  pay  any  fntme 
debts ;  he  seemed  to  agree  with  me :  he  showed  me  a  letter  he  had 
written  her^  calling  her  his  wife^  and  the  mother  of  his  children,  I 
laughed,  as  he  previously  told  me  one  child  was  dead,  and  the  other 
a  miscarriage.  He  also  showed  me  a  few  lines  from  her,  abusing  him, 
but  not  signed  :  after  this,  he  told  me  she  had  come  to  town ;  they 
had  passed  the  night  together,  and  had  again  quarrelled.  Mrs.  Her- 
rison^  at  Brighton^  complaining  of  his  and  her  daughter's  condvct, 
told  me  Mrs.  Colthrooke  had  written  her  a  letter,  saying  if  she  gave 
her  18,000/.,  she  would  give  up  her  claim  to  Henry,  Mr.  JFbftt,  of 
Brighton^  told  me  she  had  mentioned  much  the  same  thing  to  him. 
This  is  all  1  know  of  the  business. — I  am,  dear  Pierce^  yours  sSk^ 
tionately,  S.  Butler.   Cheltenham^  September  26th,  1816." 
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addressed  to  a  third  person.  The  Plaintiff's  counsel  ob- 
jected that  this  lettier  (the  object  of  producing  which,  was 
to  throw  doubt  on  the  alleged  date  of  the  supposed  Scotch 
marriage)  was  not  admissible  for  that  purpose,  for  that 
the  post-mark  was  no  evidence  of  the  place  in  which  the 
writer  was  when  the  letter  was  written.  The  learned 
Judge  held  that  the  letter  was  admissible  in  evidence,  on 
the  issue  in  the  cause,  and  this  constituted  the  matter  of 
the  fourth  exception.  The  Defendant's  counsel,  with  the 
yiew  of  showing  that  after  the  supposed  Scotch  marriage 
Mm.  ColAroohe  did  not  treat  it  as  of  any  validity,  then 
proposed  to  read  in  evidence  a  letter  of  Mrs.  CoUhroohe^ 
dated  13th  May  1811,  and  signed  by  her  in  that  name. 
This  letter  was  objected  to  by  the  Plaintiff's  counsel,  but 
was  held  to  be  admissible  as  evidence  on  the  issue,  and 
this  formed  the  subject  of  the  fifth  exception.  In  his 
<:harge  to  the  jury,  the  learned  Judge  read  and  commented 
on  the  letters  of  Mrs.  Cokbrooke  which  he  had  admitted 
in  evidence.  The  Plaintiff's  counsel  required  that  they 
should  be  withdrawn  from  the  consideration  of  the  jury, 
but  the  learned  Judge  refused  to  withdraw  them,  and  this 
ibnned  the  subject  of  the  sixth  exception. 

The  Court  of  Exchequer  overruled  all  the  exceptions, 
and  gave  judgment  for  the  Defendant.  The  case  was 
then  taken  to  the  Exchequer  Chamber,  where  this  judg- 
ment was  affirmed.  The  Plaintiff  then  brought  the  case 
on  error  to  this  House. 

Sir  H.  Cairns,  for  the  Plaintiff  in  Error : 

The  question  whether  there  had  or  had  not  been  a 
communication  between  two  members  of  a  family  on  a  sup- 
posed marriage  in  that  family  was  admissible.  It  is  not  to 
be  excluded  on  the  ground  that  there  was  a  domestic  dis- 
pute, whether  that  particular  fact  did  or  not  exist.    There 
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was  not  a  lis  mota  at  that  time.  Put  this  in  the  stroDgert 
way«  Suppose  a  dispute  between  husband  and  wife 
whether  a  particular  child  was  bom  before  or  after  a  given 
eventy  and  suppose  they  had  made  different  entries  on  the 
subject,  that  would  not  prevent  each  entry  from  being 
admissible*  lliis  was  a  mere  family  discussion,  as  to 
which  one  brother  was  giving  information  to  another. 
No  Us  did  or  could  exist  then.  The  Earl  was  aUve,  and 
Somerset  Butler,  who  wrote  the  letter,  was  the  eldest  of 
the  three  youi^er  brothers.  In  Freeman  ▼.  FhiUips{e\ 
the  depositions  of  freeholders,  made  many  years  before  in 
a  suit  relating  to  the  customs  of  the  manor,  were  admitted 
in  a  proceeding  for  a  false  return  to  a  mandamus  as  to  the 
customs  of  the  manor.  In  that  case  there  was  a  Um  mota, 
[The  Lord  Chancellor  (Lord  Campbell) :  The  ratio  dei- 
dendi  there  was,  that  it  was  not  the  same  question.  Ixnd 
Chelmsford:  The  /m  here  was,  at  the  date  of  the  letter, 
deemed  by  aU  the  parties  to  be  inevitable.  AU  the  members 
of  the  family  who  were  in  a  sound  state  of  mind  had  thdr 
attention  engaged  on  the  subject]  But  the  mere  exifl^ 
tence  of  an  interest  which  may  probably  become  the 
subject  of  a  lisy  does  not  prevent  &mily  statements  from 
being  admissible.  In  the  recent  case  of  PartingUm  ▼. 
Rennells  (d),  a  widow  lady  having  no  children,  advertised 
for  members  of  her  family.  She  received  numerous  letters 
from  America,  She  died  intestate,  never  having  made  op 
her  mind  as  to  who  were  her  relatives.  The  declaratioDd 
made  by  members  of  the  family  in  America,  as  to  the 
state  of  the  family,  were  received  in  opposition  to  the 
argument  that  they  were  made  by  persons  having  a  deep 
interest  in  making  them.  [Lord  Clielmsford  intimated  a 
doubt  whether  any  such  declarations  had  been  admitted, 


(c)  4  Maule  &  S.  486.      {d)  IfS. 
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except  those  which  she  in  her  lifetime  had  pronounced  to 
be  correct,]  The  true  principle  was  stated  by  Lord 
Eldon,  in  Whttelock  ▼.  Baker  (e),  namely,  that  the  tradi- 
tions of  a  family,  to  be  receivable  in  evidence,  must  be 
made  by  persons  having  such  connexion  with  those  to 
whom  they  related  ;  that  it  was  likely,  from  their  domestic 
habits  and  connexions,  that  they  were  speaking  the  truth, 
and  that  they  could  not  be  mistaken.  These  conditions 
were  perfectly  fulfilled  here.  In  this  case  the  writer  was 
connected  with  the  family,  was  likely  to  be  well  informed, 
and  was  thoroughly  impartial,  and  no  contest,  such  as  will 
render  a  letter  of  this  kind  inadmissible,  had  arisen  when 
this  letter  was  written. 

Then  as  to  the  objection  that  the  statement  of  the  con- 
tents of  Henry  Butler's  letter  was  the  statement  of  the 
contents  of  a  written  document,  that  objection  cannot 
properly  be  taken  here.  Two  men,  Somerset  Butler  and 
Henry  Butler,  have  met  together ;  they  are  discussing  a 
particular  event;  the  same  thing  which  has  been  asserted 
by  Henry  Butler,  as  to  himself,  is  asserted  by  him  in 
writing :  the  repetition  of  that  statement  made  at  that  very 
time  may  be  given  in  evidence,  as  well  as  the  verbal 
declaration.  Take  the  case  which  most  resembles  it,  of 
a  public  meeting,  speeches  and  banners.  The  banners 
cannot  be  produced,  but  evidence  of  the  words  upon  them 
may  be  given  by  those  who  saw  them  at  the  meeting. 
[Lord  Wensleydale :  That  is  on  account  of  the  inconve- 
nience, perhaps  the  impossibility,  of  procuring  the  banners.] 
The  persons  making  the  speeches  are  supposed  to  be 
repeating  what  is  put  upon  the  banners,  and  both  are 
capable  of  being  proved  in  evidence. 

On  the  second  and  third  exceptions  the  judgment  of 
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the  Court  below  cannot  be  supported.     The  Plaintiff  in 
Error  does  not  present  any  arguments  as  to  the  others. 

Mr.  Butt,  of  the  Irish  Bar,  and  Mr.  Peter  BarloVj 
who  appeared  for  the  Defendant  in  Error,  were  not 
called  on. 

The  Lord  Chancellor  said  that  a  great  many  questions 
had  been  raised,  but  there  was  only  one  on  which  be 
thought  any  difficulty  could  possibly  arise,  and  that  was 
'^  whether  the  letter  of  the  26th  September  1816,  from 
Somerset  Butler  to  Pierce  Butler,  was  properly  rejected  by 
the  Judge  at  the  trial,  on  the  ground  of  lis  motoT  His 
Lordship  moved  that  that  question  should  be  put  to  the 
Judges:  agreed  to. 

Mr.  Justice  Willes,  on  the  part  of  the  Judges,  asked 
that  they  might  retire  to  consider  the  question.  After  a 
short  absence,  they  returned,  and  Mr.  Justice  TFt2/esthen 
delivered  on  their  behalf  the  following  opinion  : — 

In  answer  to  the  question  which  your  Lordships  hare 
proposed  to  the  Judges,  we  are  of  opinion  that  the  letl^ 
from  Somerset  Butler  to  Pierce  Butler  was  properly  re- 
jected by  the  Judge,  on  the  ground  of  lis  mota. 

The  letter  was  tendered  by  the  Plaintiff  to  prove  a  mar- 
riage between  Henry  Butler  and  Mrs.  CoUbroohe  in  ISlli 
It  had  been  given  in  evidence  for  the  Plaintiff,  upon  the 
trial,  that  after  the  period  at  which  the  alleged  marriage 
was  said  to  have  taken  place,  each  of  the  parties  had  acted 
inconsistently  with  the  fact  of  the  marriage,  and  that,  m 
fact,  they  had  respectively  married  again,  Mrs.  Colebrook 
a  Mr.  Taaffe,  and  Henry  Butler  a  Miss  Harrison;  and 
it  appeared  by  the  letter  itself  that  a  dispute  had,  before 
the  alleged  statements  of  Henry  Butler,  arisen  between 
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Mrs.  Cdebrooke  and  him  as  to  whether  they  were  man  and 
wire.  That  was  a  controversy  capable  of  being  litigated, 
and  upon  which  the  parties  interested  took  opposite  sides. 
If  a  suit  for  justification  of  marriagCi  or  for  restitution  of 
conjugal  rights,  had  followed,  the  lis  would  surely  have 
dated  at  least  from  the  time  when  the  parties  had  respec- 
tively assumed  a  hostile  attitude;  and  by  the  law  of  Eng- 
land differing  in  this  respect  from  the  civil  law,  a  suit  is 
not  necessary  to  constitute  lis.  The  controversy  was  one 
3f  a  nature  likely  to  bias  the  mind  of  Henry  Butler ;  and 
upon  reading  this  letter,  it  is  obvious  that  it  had  put  him 
into  a  state  of  very  great  disquietude  upon  the  subject. 
Farther,  it  was  a  controversy  upon  the  very  point,  to  prove 
which,  the  letter  was  tendered.  We  therefore  answer  your 
Lordships'  question  in  the  a£Srmative,  that  the  letter  was 
properly  rejected. 

The  Lord  Chancellor: 

My  Lords,  after  this  clear  and  conclusive  opinion  unani- 
nously  given  to  your  Lordships  by  the  learned  Judges,  I 
think  we  may  at  once  dispose  of  this  cause.  There  were 
four  exceptions  taken  to  the  ruling  of  the  learned  Judge  at 
the  trial.  With  regard  to  the  first  and  fourth,  we  thought 
that  it  would  not  be  respectful  to  the  Judges  to  put  any 
question  to  them  as  to  those  exceptions,  because  we  were 
ill  of  opinion  that  it  was  quite  clear  that  the  ruUng  of  the 
learned  Judge  upon  those  points  so  excepted  to,  was 
jnezceptionable ;  and  indeed  the  learned  counsel  who 
iias  just  addressed  us  with  his  usual  ^ability,  and  with  a 
:andour  that  belongs  to,  and  ought  to  be  exhibited  by,  a 
gentleman  of  his  high  station  at  the  bar,  admits  that  upon 
!lie  other  exceptions  he  cannot  now  rely.  With  regard  to 
lie  first,  it  is  quite  clear  that,  without  proving  that  the 
nembers  of  the  family  whose  declarations  were  to  be 
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1859.        given  in  evidence  are  dead,  their  dedarationB  are  innd* 

BuTLBs      missible.    With  regard  to  the  fourth,  it  is  equally  dear 

Mount-      ^^^  ^^  letter,  with  the  post-mark  upon  it,  and  with  the 

GABBBT.       particular  date  upon  it,  written  by  Mrs.  Colebrookty  wu 

admissible  evidence,  for  the  purpose  of  showing  that  she 

was  at  Moffatt  at  that  time ;  it  is  by  no  means  condn- 

sive  evidence ;  but  there  is  other  evidence  by  which  it  was 

strongly  corroborated. 

We  have  had  a  most  learned  and  able  argument  in  sup- 
port of  the  second  and  third  exceptions ;  upon  these  the 
question  resolves  itself  into  a  single  point,  whether  thoe 
was  lis  mota  before  the  letter  in  question  was  writtOL 
Inhere  are  otlier  objections  that  might  be  made  to  par- 
ticular parts  of  the  letter,  but  upon  those  it  is  not  neoes* 
sary  to  give  any  opinion,  because  the  objection  on  the 
groimd  of  lis  motOy  according  to  the  unanimous  opioion 
of  the  Judges,  decisively  disposes  of  the  second  and  third 
exceptions. 

Now,  my  Lords,  I  must  say  that  I  most  heartily  concur 
in  the  opinion  that  the  Judges  have  pronounced.  There 
was  in  my  mind  clearly  a  controversy  exbting  upon  die 
question  before  the  letter  was  written.  Now,  what  is  die 
question  ?  The  question  is  this,  whether  there  had  been 
a  marriage  in  Scotland  between  Henry  Butler  and  Mrs. 
Colebrooke.  It  was  to  prove  that  there  had  been  such  a 
marriage  that  the  letter  was  proposed  to  be  givai  in  en* 
dence.  Had  there  not  been  a  controversy  upon  that  sab- 
ject  before  the  letter  was  written  ?  And  at  the  time  when 
the  letter  was  written,  did  it  not  subsist? 

It  was  for  the  Judge  to  say  whether  the  letter  was  ad- 
missible or  inadmissible ;  and  in  order  to  come  to  a  right 
conclusion  upon  tliat  question,  he  was  to  consider  whether 
there  was  evidence  of  lis  mota,  independently  of  the  letter. 
And,  moreover,  he  was  bound  to  look  at  the  letter,  and  U> 
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read  it,  and  to  see  from  its  contents  whedier  it  was  admis-  18ft9. 
aible  or  not  Without  entering  minutely  into  the  evidence,  Botlbr 
I  think  that  there  was,  independently  of  the  letter,  evi-  Moumt- 
dence  to  show  that  before  the  letter  was  written  there  had 
been  a  controversy  in  the  Butler  family  as  to  whether  there 
had  been  this  Scotch  marriage  or  not.  But  the  letter 
itsdf,  I  think,  is  quite  conclusive  on  the  subject,  because 
the  whole  scope  of  it  shows  that  there  had  been  a  con- 
troversy.  And  it  was  in  my  opinion  a  controversy  which 
was  likely  to  create  a  bias  one  way  or  the  other  upon  the 
mind  of  every  member  of  the  family.  The  Earl  of  £il- 
hnmy  was  still  alive,  and  the  present  Lord  Mountgarret 
was  not  then  entitled  to  claim  either  the  title  or  the  estates, 
nor  was  the  present  Plaintiff  in  a  position  to  make  the 
daim  which  he  now  makes.  But,  looking  at  the  state  of 
the  family,  it  was  a  question  which  must  inevitably  arise, 
because  if  Henry  Butler  had  contracted  a  valid  marriage 
before  he  married  the  mother  of  the  present  Lord  MomU^ 
garret^  then  that  marriage  between  him  and  the  mother 
of  Lord  Mountgarret  was  void,  and  consequently  Lord 
Mountgarret  was  illegitimate,  and  the  next  heir  would  be 
entitled  to  succeed.  That  was  known  to  the  different 
members  of  the  family.  It  was  a  matter  of  great  interest 
to  them,  as  to  which  no  doubt  each  might  take  one  side 
or  another :  and,  according  to  the  established  rules  of  the 
law  of  Englandy  if  there  is  such  a  controversy,  it  is  sup- 
posed to  create  a  bias  upon  the  minds  of  those  who  make 
statements  upon  the  subject,  and  it  renders  hearsay  evi- 
dence upon  the  subject  inadmissible.  I  think  there  is  no 
doubt  at  all,  whether  we  look  at  the  evidence  beyond  the 
letter,  or  at  the  letter  itself,  that  there  had  been  this  con- 
troversy in  the  family.  The  letter  conclusively  shows  that 
there  had  been  a  controversy  in  the  family  respecting  the 
Talidity  of  this  Scotch  inarriage,  and  that  is  the  subject  of 
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1859.        given  in  evidence  are  dead,  their  declarations  are  inad- 

BuTuot      missible.    With  regard  to  the  fourth,  it  is  equally  dear 

Mount-      ^^^  ^^^  letter,  with  the  postrinark  upon  it,  and  with  tbe 

GABBBT.       particular  date  upon  it,  written  by  Mrs.  Colebrookt^  wu 

admissible  evidence,  for  the  purpose  of  showing  that  she 

was  at  Moffaii  at  that  time ;  it  is  by  no  means  conda- 

sive  evidence ;  but  there  is  other  evidence  by  which  itvras 

strongly  corroborated. 

We  have  had  a  most  learned  and  able  argument  in  sup- 
port of  the  second  and  third  exceptions ;  upon  these  the 
question  resolves  itself  into  a  single  point,  whether  there 
was  lis  moia  before  the  letter  in  question  was  written, 
tliere  are  other  objections  that  might  be  made  to  ptf* 
ticular  parts  of  the  letter,  but  upon  those  it  is  not  neces- 
sary to  give  any  opinioui  because  the  objection  on  Ae 
ground  of  lis  motOy  according  to  the  unanimous  ojunioo 
of  the  Judges,  decisively  disposes  of  the  second  and  tldid 
exceptions. 

Now,  my  Lords,  I  must  say  that  I  most  heartily  concnr 
in  the  opinion  that  the  Judges  have  pronounced.  There 
was  in  my  mind  clearly  a  controversy  existing  upon  the 
question  before  the  letter  was  written.  Now,  what  is  the 
question  ?  The  question  is  this,  whether  there  had  been 
a  marriage  in  Scotland  between  Henry  Butler  and  Mrs. 
Colebrooke.  It  was  to  prove  that  there  had  been  such  a 
marriage  that  the  letter  was  proposed  to  be  given  in  evi- 
dence. Had  there  not  been  a  controversy  upon  that  sab- 
ject  before  the  letter  was  written  ?  And  at  the  time  when 
the  letter  was  written,  did  it  not  subsist? 

It  was  for  the  Judge  to  say  whether  the  letter  was  ad- 
missible or  inadmissible ;  and  in  order  to  come  to  a  right 
conclusion  upon  tliat  question,  he  was  to  consider  whether 
there  was  evidence  of  lis  mota,  independently  of  die  letter* 
And|  moreover,  he  was  bound  to  look  at  the  letter,  and  to 
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read  it,  and  to  see  from  its  contents  whedier  it  was  admis-        18ft9. 
nble  or  not    Without  entering  minutely  into  the  evidence,       Boruca 
1  think  that  there  was,  independently  of  the  letter,  evi-      ^J^ 
dence  to  show  that  before  the  letter  was  written  there  had 
been  a  controversy  in  the  Butler  family  as  to  whether  there 
had  been  this  Scotch  marriage  or  not.    But  the  letter 
itsdf,  I  think,  is  quite  conclusive  on  the  subject,  because 
the  whole  scope  of  it  shows  diat  there  had  been  a  con- 
troversy.   And  it  was  in  my  opinion  a  controversy  which 
was  likely  to  create  a  bias  one  way  or  the  other  upon  the 
mind  of  every  member  of  the  family.    The  Earl  of  JCt^ 
kenny  was  still  alive,  and  the  present  Lord  Mountgarret 
was  not  then  entitled  to  claim  either  the  title  or  the  estates, 
nor  was  the  present  Plaintiff  in  a  position  to  make  the 
claim  which  he  now  makes.    But,  looking  at  the  state  of 
the  fieunily,  it  was  a  question  which  must  inevitably  arise, 
because  if  Henry  Butler  had  contracted  a  valid  marriage 
before  he  married  the  mother  of  the  present  Lord  Mount' 
garret^  then  that  marriage  between  him  and  the  mother 
of  Lord  Mountgarret  was  void,  and  consequently  Lord 
Mountgarret  was  illegitimate,  and  the  next  heir  would  be 
entitled  to  succeed.    That  was  known  to  the  different 
members  of  the  family.    It  was  a  matter  of  great  interest 
to  them,  as  to  which  no  doubt  each  might  take  one  side 
or  another :  and,  according  to  the  established  rules  of  the 
law  of  England,  if  there  is  such  a  controversy,  it  is  sup- 
posed to  create  a  bias  upon  the  minds  of  those  who  make 
statements  upon  the  subject,  and  it  renders  hearsay  evi- 
dence upon  the  subject  inadmissible.     I  think  there  is  no 
doubt  at  all,  whether  we  look  at  the  evidence  beyond  the 
letter,  or  at  the  letter  itself,  that  there  had  been  this  con- 
troversy in  the  family.    The  letter  conclusively  shows  that 
there  had  been  a  controversy  in  the  family  respecting  the 
Talidity  of  this  Scotch  marriage,  and  that  is  the  subject  of 
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1859.        given  in  evidence  are  dead,  their  declarations  are  inad- 

BuTuot      missible.    With  regard  to  the  fourth,  it  is  equally  deir 

Mount-      ^^^  ^^  letter,  with  the  post-mark  upon  it,  and  with  tbe 

GABBBT.      particular  date  upon  it,  written  by  Mrs.  CoUbrookt^  was 

admissible  evidence,  for  the  purpose  of  showing  that  she 

was  at  Moffatt  at  that  time ;  it  is  by  no  means  conchi- 

sive  evidence ;  but  there  is  other  evidence  by  which  it  was 

strongly  corroborated. 

We  have  had  a  most  learned  and  able  argument  in  sup- 
port of  the  second  and  third  exceptions ;  upon  these  the 
question  resolves  itself  into  a  single  point,  whether  then 
was  lis  mota  before  the  letter  in  question  was  written. 
Inhere  are  other  objections  that  might  be  made  to  pa^ 
ticular  parts  of  the  letter,  but  upon  those  it  is  not  neces- 
sary to  give  any  opinion,  because  the  objection  on  tbe 
groimd  of  lis  mota,  according  to  the  unanimous  opmioo 
of  the  Judges,  decisively  disposes  of  the  second  and  third 
exceptions. 

Now,  my  Lords,  I  must  say  that  I  most  heartily  concur 
in  the  opinion  that  the  Judges  have  pronounced.  There 
was  in  my  mind  clearly  a  controversy  existing  upon  tbe 
question  before  the  letter  was  written.  Now,  what  is  tbe 
question  ?  The  question  is  this,  whether  there  had  been 
a  marriage  in  Scotland  between  Henry  Sutler  and  Mrs. 
Colebrooke.  It  was  to  prove  that  there  had  been  such  a 
marriage  that  the  letter  was  proposed  to  be  given  in  en* 
dence.  Had  there  not  been  a  controversy  upon  that  sub- 
ject before  the  letter  was  written  ?  And  at  the  time  when 
the  letter  was  written,  did  it  not  subsist? 

It  was  for  the  Judge  to  say  whether  the  letter  was  ad- 
missible or  inadmissible ;  and  in  order  to  come  to  a  right 
conclusion  upon  tliat  question,  he  was  to  consider  whether 
there  was  evidence  of  lis  motay  independently  of  the  letter. 
And,  moreover,  he  was  bound  to  look  at  the  letter,  and  to 
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read  it,  and  to  see  from  its  contents  whedier  it  was  admis-        18ft9. 
sible  or  not    Without  entering  minutely  into  the  evidence,       Botlbr 
I  think  that  there  was,  independently  of  the  letter,  evi-       Moumt- 
dence  to  show  that  before  the  letter  was  written  there  had 
been  a  controversy  in  the  Butler  family  as  to  whether  there 
had  been  this  Scotch  marriage  or  not.    But  the  letter 
itsd^  I  think,  is  quite  conclusive  on  the  subject,  because 
the  whole  scope  of  it  shows  that  there  had  been  a  con- 
troversy.   And  it  was  in  my  opinion  a  controversy  which 
was  likely  to  create  a  bias  one  way  or  the  other  upon  the 
mind  of  every  member  of  the  family.    The  Earl  of  Kil- 
kenny was  still  alive,  and  the  present  Lord  Mountgarret 
was  not  then  entitled  to  claim  either  the  title  or  the  estates, 
nor  was  the  present  Plaintiff  in  a  position  to  make  the 
daim  which  he  now  makes.    But,  looking  at  the  state  of 
the  fiunily,  it  was  a  question  which  must  inevitably  arise, 
because  if  Henry  Butler  had  contracted  a  valid  marriage 
before  he  married  the  mother  of  the  present  Lord  Mount" 
garreif  then  that  marriage  between  him  and  the  mother 
of  Lord  Mountgarret  was  void,  and  consequently  Lord 
Mountgarret  was  illegitimate,  and  the  next  heir  would  be 
entitled  to  succeed.    That  was  known  to  the  different 
members  of  the  family.    It  was  a  matter  of  great  interest 
to  them,  as  to  which  no  doubt  each  might  take  one  side 
or  another :  and,  according  to  the  established  rules  of  the 
law  of  England,  if  there  is  such  a  controversy,  it  is  sup- 
posed to  create  a  bias  upon  the  minds  of  those  who  make 
statements  upon  the  subject,  and  it  renders  hearsay  evi- 
dence upon  the  subject  inadmissible.     I  think  there  is  no 
doubt  at  all,  whether  we  look  at  the  evidence  beyond  the 
letter,  or  at  the  letter  itself,  that  there  had  been  this  con- 
troversy in  the  family.    The  letter  conclusively  shows  that 
there  had  been  a  controversy  in  the  family  respecting  the 
ndidity  of  this  Scotch  marriage,  and  that  is  the  subject  of 
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the  lis  that  now  exists,  because  the  lis  that  now  exists  is, 
Was  there  such  a  marriage  or  not  ?  That  controversy  had 
arisen  before  the  letter  was  written.  If  it  had  arisen  be- 
fore the  letter  was  written,  then  the  letter  was  inadmissible. 
Therefore,  concurring  entirely  in  opinion  with  the  learned 
Judge  who  has  assisted  us  by  so  clearly  expressing  the 
opinion  of  himself  and  his  brethren  upon  this  subject,  I 
must  advise  your  Lordships  to  affirm  the  judgment  of  the 
Court  below. 


Lord  Broughdm  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend,  and  with  the  learned  Judges,  in  the  opinion  which 
they  have  formed ;  indeed,  the  statement  of  the  argument 
by  Mr.  Baron  Greene  is  conclusive  of  itself,  although  I 
think  it  does  not  go  quite  far  enough  at  the  beginning. 
He  says  the  letter  proves  a  lis  mota  anterior  to  its  date  of 
1816.  It  proves  a  great  deal  more  than  that;  it  proves  a 
/i5,  or  at  least  that  which  amounts  to  a  controversy,  in  the 
year  1811,  at  the  time  at  which  this  supposed  declaration 
was  made.  If  the  letter  had  been  produced  and  tendered, 
and  there  had  been  nothing  else  in  the  cause  to  lead  the 
learned  Judge's  mind  to  the  conclusion  of  the  existence  of 
lis  mota  at  the  time,  and  if  he  had  therefore  admitted  the 
letter,  the  moment  that  letter  was  read,  it  would  so  clearly 
have  proved  that  there  was  lis  mota  at  the  time,  that  it 
must  at  once  have  been  struck  out  of  the  evidence. 


Lord  CranwoTth: 

My  Lords,  I  take  entirely  the  same  view  of  this  case  as 
my  noble  and  learned  friends.  It  seemed  to  be  suggested 
at  one  time,  in  the  course  of  the  argument,  that  the  leamed 
Judge  who  tried  this  case  would  not  have  been  justified  in 
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rejecting  the  letter,  unless  previously  to  its  being  tendered 
in  evidence  it  appeared  that  it  was  written  at  the  time 
when  there  was  a  lis  mota.    That  I  take  to  be  an  entire 
mistake.     If  the  letter  itself  shows  that  at  that  time  there 
was  a  lis  mota,  then  the  letter  is  inadmissible.     Now,  upon 
the  question  whether  this  letter  does  show  that  or  not,  it 
appears  to  me,  that  not  only  it  does  show  that,  but  it  shows 
nothing  else.    AH  that  the  letter  shows  is,  that  there  was  a 
controversy  in  the  Butler  family  in  the  year  1816,  whether 
or  not  a  valid  marriage  had  taken  place ;  that  one  brother 
insisted  upon  certain  facts,  which  we  must  understand  to 
be  the  only  facts  that  would  give  rise  to  the  notion  of  there 
having  been  a  valid  marriage,  and  contended  that  those 
facts  constituted  a  valid  marriage,  and  that  the  other  dis- 
puted that,  and  said  that  they  did  not  constitute  a  valid 
marriage.     It  appears  to  me,  that  to  admit  that  letter, 
would  be  directly  at  variance  with  the  principle  upon  which 
this  sort  of  evidence  is  received,  and  which  is  stated  by 
Lord  JEldan  to  be,  that  such  declarations  are  admitted 
npon  the  groimd  that  they  are  the  natural  efiusions  of  par- 
ties who  must  know  the  truth  (now  one  of  these  parties 
knew  nothing  about  it,  except  what  he  knew  from  others), 
*'  upon  occasions  when  their  minds  stand  in  an  even  posi- 
tion without  any  temptation  to  exceed  or  to  fall  short  of 
the  truth."      As  to  every  one  of  these  propositions,  the 
case  here  would  fail.     Therefore  I  entirely  concur  in  the 
opinion,  that  there  was  a  lis  motOy  which  properly  led  the 
Judges  to  exclude  this  piece  of  evidence. 
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Lord  Wensleydale  : 

My  Lords,  I  entirely  concur  in  the  opinions  which  have 

been  given  by  my  noble  and  learned  friends.    There  is  not 

the  least  doubt  upon  the  first  exception,  and  it  was  therefore 

thought  unnecessary  to  submit  it  to  the  learned  Judges. 
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The  declarations  proposed  to  be  given  in  evidence  by  the 
Dowager  Marchioness  o(  Ormonde  were  not  confined  to 
declarations  of  deceased  members  of  the  family.  That  is 
at  once  an  answer  to  that  piece  of  evidence ;  no  ferther 
answer  need  be  given. 

With  respect  to  the  second  exception  we  thought  it  neces- 
sary to  put  the  question  to  the  learned  Judges,  wheth^  the 
declaration  of  Somerset  Butler  was  made  after  Us  mota.  I 
concur  entirely  in  the  judgment  of  Mr.  Baron  ChreeMSj  in 
which  he  states,  in  a  very  dear,  convincing,  and  satisftctory 
manner,  his  grounds  for  considering  that  Hs  mota  had  thea 
arisen,  and  I  entertain  not  the  least  doubt  that  there  was 
ample  evidence  to  justify  the  Judge  in  coming  to  the  con- 
clusion that  lis  mota,  in  the  sense  required  to  render  this 
declaration  inadmissible,  existed  at  the  time. 

One  observation  I  wish  to  make  upon  another  part  of 
the  case  to  which  my  noble  and  learned  firiend  has  ad- 
verted, that  is,  as  to  the  admission  of  the  letter  fipom 
Moffatt.  It  is  the  Post-office  stamp  which  makes  that 
letter  admissible ;  but  I  am  not  prepared  to  draw  the  same 
conclusion  as  some  of  the  Irish  Judges,  who  say  that  it  is 
quite  settled  that  the  date  in  the  letter  is  primd  fade  evi- 
dence that  it  was  signed  the  day  it  bears  date.  I  am  still 
at  a  loss  to  discover  upon  what  legal  principle  it  can  be 
considered  admissible,  unless  it  is  subscribed  and  written 
by  a  party  to  the  cause,  or  by  one  through  whom  a  party 
to  the  cause  claims  interest  It  is  perfectly  true  that,  mider 
a  decision  pronounced  by  Mr.  Justice  Bosoffquet,  in  the 
Common  Pleas  (/),  to  which  I  adverted  in  the  course  of  the 
argument,  the  practice  has  been  to  treat  the  date  in  a  letter 
as  its  true  date.  This  matter  was  under  consideration  in 
the  Court  of  Exchequer  at  the  time  when  my  noble  and 
learned  friend  opposite  was  a  member  of  that  Court,  in  the 

(/)  Anderson  v.  Westanf  6  Biiig.  N.  C.  300;  8  Scott,  68a 
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Potez  v.  QloMop  (g)f  where  it  was  laid  down  by  the 
that  we  were  compelled^  by  the  many  cases  which 
n  decided,  to  hold  the  date  to  he  prima  facie  evi- 
i  to  the  time  of  writing  the  letter ;  but  we  intimated 
don  very  strongly — at  least  I  did,  and  I  believe  my 
id  learned  friend  concurred  with  me — that  it  would 
IT  to  take  the  opinion  of  a  superior  Court  by  a  Bill 
ptionsi  if  that  point  should  ever  become  materiaL 
'e  that  that  case  has  been  foUowed  in  one  or  two 
at  are  referred  to  in  the  note  of  that  case  of  Potez 
op.  I  merely  make  that  observation  in  order  that 
lot  be  considered  as  acquiescing  in  the  opinion  of 
1  Judges,  who  consider  that  point  as  finaUy  settled. 
;  finally  settled. 
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rd  Chelmsford: 

lOrds,  I  concur  entirely  with  my  noble  and  learned 
vho  have  preceded  me.  I  should  not  say  a  word 
e  subject  of  the  first  exception,  if  it  were  not  for 
that  Mr.  Taylor ^  in  his  excellent  work  upon  Evi- 
\\  has  stated  this  case  as  an  authority,  that  the 
*  Error  in  Ireland  had  rejected  this  evidence  upon 
nd  that  it  had  not  been  limited  to  statements  made 
used  relatives.  Now,  I  observe,  upon  looking  into 
ions  of  the  Judges,  that  it  was  only  Baron  Greene 
tincUy  made  that  objection  to  the  evidence.  The 
dges  went  upon  totally  different  grounds.  But  the 
n  being  in  this  particular  form,  which  merely  states 
I  Marchioness  of  OrmMide  had  heard  firom  some 
of  the  Butler  family  that  he  had  contracted  a 
I  in  Scotland,  when  the  case  is  brought  before 
rdships  it  is  necessary  for  the  parties  to  prove  that 


(^)  2  Ezch.  191.        (A)  VoL  1, 8. 577. 
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exception  in  the  express  terms  in  which  it  is  framed.  Your 
Lordships  intimated  an  opinion  a  few  days  ago  in  another 
case  that  it  was  necessary  to  hold  parties  strictly  to  the 
form  of  their  exceptions.  Now,  this  exception  shows 
merely  that  the  Judge  refused  to  admit  evidence  of  deda- 
rations  of  **  some  members  of  the  family."  It  says  no  more. 
Before  declarations  of  members  of  a  family  can  be  admit- 
ted, it  is  necessary  to  show  that  the  parties  by  whom  they 
are  said  to  have  been  uttered  are  not  in  existence.  That 
is  a  part  of  the  evidence  that  must  be  produced  by  the  party 
who  is  proposing  to  give  proof  of  those  declarations.  It  is 
the  very  foundation  upon  which  those  declarations  are  ad- 
mitted,  and,  therefore,  it  is  perfectly  clear,  that  upon  the 
frame  of  this  exception  the  learned  Judge's  ruling  was 
quite  correct,  that  this  evidence  was  inadmissible. 

Then,  it  is  only  necessary  to  advert  very  shortly  to  the 
other  exceptions  which  arose  upon  the  letter  from  Somertet 
Butler  to  Fierce  Butler  in  the  year  1816.  If  it  were  at 
all  necessary  to  go  into  that  question,  I  should  be  dis- 
posed to  adopt  the  opinion  of  Baron  Greene,  that  the 
statements  in  that  letter  do  not  amount  to  a  declaration  of 
the  fact  of  a  marriage.  But  it  is  quite  unnecessary  to 
express  any  opinion  upon  that  question,  because  I  think 
the  point  upon  which  we  have  had  the  assistance  of  the 
learned  Judges,  and  their  opinion  with  regard  to  there 
having  been  a  lis  mota  at  the  time  the  letter  was  written,  is 
quite  sufficient  to  dispose  of  that  exception. 

With  respect  to  what  is  lis  mota,  I  think  I  should  be 
disposed  to  adopt  the  opinion  which  was  expressed  by  Lord 
St,  Leonards  in  a  case  before  him,  which  is  stated  in 
Baron  Greene'^  judgment  (m);  he  cites  Lord  St,  Ltonardt 
opinion, ''  That  there  is  lis  when  conflicting  statements  are 


(0  6  Ir.  Law  Rep.,  N.  S.,  169. 
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made  in  the  family"  (which^  perhaps,  I  should  not  be 
disposed  to  adopt  to  the  full  extent),  ^'  when  it  become?^ 
in  shorty  a  matter  of  discussion  and  controversy,"    The 
question  here  is,  whether  the  letter  itself  does  not  show 
that  the  question  of  the  marriage  of  Mr.  Henry  Butler 
with  Mrs.  Colebraoke  was  a  subject  of  discussion  and  con- 
troversy in  the  family  at  the  time  when  that  declaration 
was  made.     It  appears  that  the  letter  was  written  by  Mr. 
Somerset  Butler  to  Mr.  Pierce  Butler.     The  state  of  the 
family  at  that  time  was  this :  Edmund  Lord  Kilkenny y  who 
was  the  eldest  brother,  was  out  of  his  mind,  and  had  no 
issue.     Mr.  Somerset  Butler,  the  next  in  succession,  also 
had  no  issue.     Mr.   Henry   Butler,  the  father  of  Lord 
Maunfgarret,  was  the  third  brother,  and  Mr.  Pierce  Butler 
the   fourth.     This  letter  shows,  that  the  three  parties, 
Somerset t  Henry,  and  Pierce,  all  of  them  had  their  minds 
directed  to  the  subject  of  controversy,  whether  or  not 
there  had  been  a  marriage  between  Mr.  Henry  Butler  and 
Mrs.  Colebrooke.    And  up(Mi  that  depended,  certainly  in  the 
year  1816,  when,  as  I  understand,  Lord  Monntgarret  was 
bom^  the  legitimacy  of  Lord  Mountgarret :  that  question 
then  was  in  controversy ;  and  if  Lord  Mountgarret  was  ille- 
gitimate, then  Pierce  Butter  would  be  entitled  as  next  in 
saccession  to  Somerset,  who  had  no  children.     Under  these 
circumfttances,  the  very  commencement  of  the  letter  shows 
that  the  parties  were  entering  into  a  consideration  of  the  state 
or  the  family  with  reference  to  the  devolution  of  the  honours 
and  the  estates  which  were  involved  in  the  discussion. 
The  writer  of  the  letter  says,  '^  I  think  it  fair  and  just  to 
tell  you  what  I  know  of  the  circumstances  connected  with 
Benry  and  Mrs.  Colebrooke"     Then  it  was  for  the  Judge 
to  determine  whether  the  letter  itself,  if  there  was  no  other 
Evidence  in  the  case,  was  not  sufficient  to  estabKsh  the 
^t  of  there  being  a  lis  mota.    The  learned  Judge  was  of 
:hat  opinion,   and   rejected  the   evidence.      I  think  the 
earned  Judge  was  perfectly  justified  in  so  doing.     1  think 
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1859. 
Butler 

V. 
MOUNT- 
OARBKT. 


the  letter  shows,  in  the  strongest  possible  way,  that  there 
was  a  controversy  existing,  and,  therefore,  under  these  cir- 
cumstances, I  think  the  Judges  of  the  Court  of  Exchequer 
Chamber  were  perfectly  correct  in  overruling  the  excep- 
tions ;  and  I  agree  with  my  noble  and  learned  friends,  that 
the  judgment  ought  to  be  for  the  Defendant  in  Error. 
Judgment  affirmed,  with  costs,  and  cause  remitted. 

Lords'  Journals,  7th  July  1859. 


1859. 

< ' 

Feb.  21,  22. 

June  11,  16. 

July  12. 

Lease, 

«  Village.'' 

"  Moufiainy 

Question  far 

Jury  or  Judge* 


The  Eight  Hon.  Lord 

Waterpark        -    -    -    -     Plaintiff  in  Error. 

Joshua  K.  Fennell        -    -    Defendant  in  Error, 

Where  parcels  are  described  in  old  documents  by  words  of  a  general 
nature,  or  of  doubtful  import,  evidence  of  usage  is  proper  to  be 
received  to  show  what  they  comprehend. 

In  1704  was  granted  a  lease  of  certain  land  in  the  county  of  7^* 
perary,  Tlie  land  was  described  in  the  demise,  as  **  Lands,  &e.  in 
Scartany,  containing  94  acres ;  Garryroan^  containing  104  acres ; 
and  the  village  of  Scartnaglowrane,  and  part  of  WhiUehurch  tad 
Tineurry^  containing  148  acres,  with  all  rights;*'  there  was  then 
a  reservation  of  mines  and  of  the  liberty  of  fishing  and  fowling, 
in  favour  of  the  lessor,  and  of  "  the  liberty  of  commonage  and 
cutting  of  turf  on  the  mountain  of  Tincurry**  in  favour  of  ce^ 
tain  specified  tenants  of  the  lessor.  The  lease  was  a  renewable 
lease,  and  had  been  renewed  twice  since  that  period,  in  the  aane 
terms.  The  mountain  was  equally  known  by  the  name  of  the 
Mountain  of  Scartnaglowrane  or  of  Tineurry.  There  was  a  coDefr 
tion  of  houses  generally  called  the  village  of  Scartnaglowrane  on  cm 
of  its  sides.  This  village  of  Tineurry  was  at  some  little  distaoee 
from  it.  The  houses  of  the  former  village,  and  the  arable  land 
attached  to  them,  had  from  time  to  time  been  increased  in  nnmber 
and  extent  at  the  pleasure  of  the  lessee  and  his  under  tenants,  who 
regularly  paid  him  rent  for  the  same,  and  their  cattle  alone  grazed 
on  the  mountain.  The  lessee  had  always  sported  on  the  mountain : 
Held,  that  these  facts  had  been  properly  admitted  in  evidence,  to 
explain  the  words  of  the  demise,  and  having  been  so,  the  Jodge 
ought  to  have  left  to  the  Jury,  and  ought  not  to  have  decided  « 
his  own  authority,  the  question  whether  the  mountain  of  S(^ 
naglowrane  passed  under  the  demise. 
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Trespass.     Declaration   that    the   Defendant,   on   the         1859. 
2l8t  Auguat  1854,  broke  in  upon  and  entered  lands  of  the   Waterpark 
Plaintiff,  called  the  Mountain  of  Scartnaylowrane  or  Tin-     ^^J^^^j^ 
curry^  and  with  dogs  and  guns  hunted,  &c. 

The  Defendant  pleaded  that  he  was  lawfully  possessed 
of  the  said  lands  by  virtue  of  a  lease,  dated  23  February 
1853,  for  a  term  of  99  years  or  three  lives,  which  lease  was 
a  renewal  of  an  original  lease,  dated  20  January  1763,  for 
a  like  term. 

The  lease  mentioned  in  the  plea  was  itself  a  renewal  of 
a  lease  of  9th  January  1704. 

The  following  was  the  issue  finally,  by  the  consent  of 
all  parties,  presented  to  the  jury :  "  Whether,  under  the 
lease  of  9  January  1704,  and  the  several  derivative  and 
renewed  leases  under  which  Defendant's  title  is  acquired, 
the  Defendant  is,  as  against  tlie  Plaintiff,  entitled  to  the 
right  of  sporting  over  the  lands  in  the  plaint  mentioned." 

The  case  was  tried  before  Mr.  Justice  Moore ^  at  the 
sittings  after  Easter  Term  1 855.  The  aflSrmative  of  the 
issue  being  on  the  Defendant,  he  gave  in  evidence  the 
lease  of  the  9th  January  1704.  This  was  a  lease  made 
by  Sir  Richard  Pyne,  then  Lord  Chief  Justice  of  Ireland, 
to  two  persons  of  the  name  of  Sargent,  The  demise  was, 
*'  All  that  and  those  the  lands,  tenements,  and  heredita- 
ments in  Scartany,  containing,  by  estimation,  ninety-four 
acres;  Garryroan,  containing,  by  estimation,  one  hundred 
and  four  acres,  and  the  village  of  Scartnuglowrane  and  part 
of  Whitechurch  and  Tincurry,  containing,  by  estimation, 
one  hundred  and  forty-eight  acres,  as  fully  and  amply  as 
the  same  is  demised  and  granted  to  the  said  Sir  Richard 
Pyne  by  the  corporation  for  making  of  hollow  sword 
blades,  now  and  of  late  in  the  occupation  of  Thomas 
Trovers,  gentleman,  and  his  undertenants,  lying  and  being 
in  the  parish  of  Whitechurch,  barony  of  Jffa  and  Offa, 
and  county  of  Tipperary,  with  all  the  rights,  members^ 
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185^.        and  appurtenances  to  the  said  lands  and  premises  belong- 
WATkRPARK   ing,  or  in  anywise  appertaining   (excepting  and  alwa\5 
.    *'  reserving  all  mines,  minerals,  and  all  other  royalties  whatso- 

ever,  with  liberty  of  ingress  and  egress  to  dig  out  and  can^ 
away  the  same  with  horses,  carriages,  and  otherwise,  with 
liberty  of  fishing,  fowling,  hunting,  and  hawking,  which 
the  said  Sir  Richard  Pyne  doth  reserve  to  himself,  his 
heirs  and  assigns),  in  and  upon  all  and  singular  the  pre- 
mises, and  also  excepting  always  unto  Thomcut  TraverSy 
gentleman,  and  his  assigns,  tenants  of  the  lands  of  Bur- 
gesSy  to  Richard  and  John  Price^  gentlemen,  and  their 
assigns,  tenants  of  the  lands  of  BallyhohaUy  BallygizzoM 
and  Tubrid,  to  Terence  Daniel^  gentleman,  and  his  assigns, 
tenants  of  the  lands  of  Rnssnghj  free  liberty  of  commonage 
and  cutting  of  turf  on  the  mountain  of  TincurryJ* 

Witnesses  were  also  examined  for  the  Defendant,  and 
they  proved  that  the  mountain  was  called  Scartnaghwrm 
and  also  Tincuny;  that  the  quantity  of  land  under  colture 
was  less  than  213  acres ;  that  these  lands  were  in  the  occu- 
pation of  (he  Defendant's  tenants,  who  paid  him  rent  for 
the  same,  and  their  cattle,  and  theirs  alone,  grazed  on  the 
mountain ;  that  there  is  a  collection  of  houses,  or  a  village, 
on  the  mountain  ;  that  the  mail-coach  road  to  Cork  runs 
through  part  of  Scartnaglowrane,  and  divides  the  houses 
from  the  mountain ;  that  formerly  there  were  not  so  many 
houses,  or  so  much  land  under  tillage ;  but  that  the  houses 
were  increased  in  number,  and  more  land  brought  into 
cultivation,  at  the  Defendant's  pleasure ;  that  there  is  turf 
all  over  the  mountain ;  that  the  only  turf  bog  is  on  the  top 
of  it ;  that  it  is  on  that  bog  that  the  tenants  of  Lord  WaUr- 
park  cut  and  take  turf;  that  the  148  acres  demised  by  the 
lease  of  1704  form  part  of  the  212  now  under  cultivation; 
that  the  Defendant's  father  and  himself  had  sported  orer 
the  mountain  of  Scartnaglowrane  without  any  hindrance. 
The  Defendant's  counsel  asked  the  learned  Judge  io 
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direct  a  verdict  for  the  Defendcuit,  on  the  ground  that  on         1859. 
the  proper  construction  of  the  lease  of  1704,  the  1,700  Watkrpark 
acres  of  mountain  land  (of  which  the  whole  mountain  con-     p    ^' 
sisted)  did  not  pass  to  the  lessee.     The  learned  Judge, 
however,  declined  to  do  so,  and  the  Plaintiff  then  pro- 
duced evidence.     The  chief  witness  was  the  PlaintiflTs 
agent,  who  had  been  his  gamekeeper  for  ten  years,  who 
stated,  that  the  whole  mountain  contained  1,700  acres; 
that  he  had  paid  income  tax  for  the  Plaintiff  in  respect  of 
the  mountain,  and  that  he  warned  oif  the  Defendant  from 
shooting  on  the  mountain.      On  cross^xamination,   the 
agent  admitted,  that  he  had  first  warned  off  the  Defendant 
about  five  years  before  the  trial,  but  that  the  Defendant 
look  no  notice  of  his  warning ;  that  about  twenty  years 
ago  what  he  called  the  village  of  ScartnaglowroNe  con- 
sisted of  only  three  or  four  houses,  separated  from  each 
other,  and  that  each  house  had  a  little  farm  about  it 

The  learned  Judge  left  the  following  question  to  the  jury, 
•"Whether  under  the  term  of  the  said  lease  of  theQtht/anu/rry 
1704,  the  1,700  statute  acres  of  wild  mountain  passed 
under  the  words,  'the  village  oiScartnagloiorane^  in  the  said 
lease  contained."  Tlie  jury  found  in  the  affirmative.  But 
his  Lordship  being  of  opinion  that,  on  the  true  construction 
of  the  lease,  they  did  not  pass,  directed  tlie  jury  to  find  a 
▼erdict  for  the  Plaintiff.  This  direction  was  then  ma'le 
the  subject  of  the  first  exception.  The  Defendant's  counsel 
required  the  learned  Judge  to  tell  the  jury  that  the  whole 
mountain  did  pass  under  the  lease,  which  his  Lordship 
declined,  and  this  formed  the  second  exception.  Tlie  De- 
fendant's counsel  then  called  on  the  Judge  to  tell  the  jury 
that  inasmuch  as  the  Plaintiff  had  not  shown  that  he  had 
derived  the  mountain  otherwise  than  by  a  demise  granted 
to  Sir  RichcCrd  Pyne,  by  the  corporation  for  the  making 
of  hollow  sword  blades,  it  was  for  the  jury  to  say,  whether 
the  mountain  did  not  pass  under  the  description  '^  as  fully 
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1859.         and  amply  as  the  same  is  demised  to  the  said  Sir  Richard 
Watbrpark    Pi/ne  by  the  said  corporation."     His  Lordship  refused  so 
Fknkell.      to  ^^'1  the  jury,  and  this  formed  the  third  exception.    The 
Defendant's  counsel  then  called  on  his  Lordship  to  tell  the 
jurymen  that  if  they  believed  that  Tfiomns  Traven  and 
his  tenants,  in  the  lease  of  the  0th  January  1704,  men- 
tioned, had  been  in  possession  of  the  mountain  in  question, 
in  and  prior  to  1704,  they  must  find  for  the  Defendant 
His  Lordship  declined  to  do  so,  and  this  formed  the  fourth 
exception.    The  learned  Judge  was  then  called  on  to  direct 
that  it  was  for  the  jurymen  to  say,  whether  the  right  to 
sport  over  the  mountain  of  Scartnaglowrane  or  TtHcmrj 
was  appurtenant  to  the  premises  in  the  lease  of  Jamiarf 
1704  comprised,  and  if  they  were  of  opinion  that  it  was 
so  appurtenant,  then  to  direct  the  jury  that  such  right  of 
sporting  was  granted  by  the  said  lease,  and  that  the  verdict 
must  be  for  the  Defendant.     This  his  Lordship  likewise 
declined,  and  being  of  opinion  that  there  was  on  the  issue 
no  question  for  the  jury,  he  directed  a  verdict  for  the 
Plaintiff.     This  formed  the  fifth  exception. 

The  exceptions  were  argued  in  the  Court  of  Queen's 
Bench ;  and  on  November  24th,  1855,  judgment  was  given 
for  the  Plaintiff  (Mr.  Justice  Perrin  dissenting) (a) ;  but 
this  judgment  was  afterwards  reversed  by  a  majority  of  the 
Judges  in  the  Exchequer  Chamber,  and  error  was  now 
brought  on  this  reversal. 

A  map  or  plan,  which  formed  part  of  the  Bill  of  Excep- 
tions, was  lost  before  the  case  came  up  to  this  House. 

The  Attorney-General  (Sir  F.  Kelly)  and  Mr.  Prentlct 
for  the  Plaintiff  in  Error : 

The  only  question  properly  in  issue  in  this  case  was  on 
the  construction  of  the  lease,  and  that  was  a  question  for 

{a)  5  Ir.  Law  Rep.,  N.  S.,  120. 
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the  Judge ;  it  was  in  fact  the  question  of  parcel  or  no  JB60. 
parcel.  The  deed  itself  contained  the  means  of  answering  W4T£bpark 
the  question;  the  acreage  mentioned  in  it  sufficiently  "Pemvell 
showed  what  did  pass,  and  that  acreage  effectually  ex- 
cluded the  mountain.  There  was  nothing  in  the  convey- 
ance read  hy  itself,  or  even  taken  in  connexion  with  the 
evidence,  which  would  render  the  woi'd  "  village  "  capable 
of  including  the  whole  mountain  on  one  side  of  which  it 
was  situated.  That  word  had  never  been  considered 
applicable  to  any  but  a  collection  of  houses.  In  Toffh- 
AVs  Law  Dictionary  it  is  said  that  a  vills^e  is  for  the 
most  part  taken  to  be  the  out-part  of  a  parish  consisting 
of  a  few  houses  as  if  separate  from  it  That  is  precisely 
the  case  here,  and  the  parties  therefore  have  used  the 
proper  word  to  describe  what  was  demised,  which  is  that 
part  which  consisted  of  arable  land,  and  of  houses  adjoin- 
ing it,  situated  on  a  particular  spot,  and  all  connected 
together,  and  defined  by  known  limits  and  described  by 
acreage.  But  whatever  was  its  meaning,  being  found  in  a 
deed,  it  was  the  duty  of  the  Judge  to  put  a  construction 
upon  it,  Plowden  (A). 

It  is  not  contended  that  the  evidence  of  what  had  taken 
place  for  years  was  not  receivable  per  se,  but  still  the 
question  remained  for  the  Judge,  what  was  the  effect  of 
that  evidence.  It  is  impossible  that  the  mountain,  which 
is  equally  called  the  ''  Mountain  of  Tincurry  "  and  "  the 
Mountain  of  Scartnaglotcrane/^  could  be  meant  to  be  de- 
mised by  the  words  "  the  village,*'  for  the  lease  contained 
a  grant  of  "  part  of  the  village  of  Tincurry ,*  and  thence 
would  arise  the  inconsistency  that  after  the  whole  had 
been  demised,  a  part  of  that  whole  was  demised  by  the 
same  lease.     It  is  not  because  part  of  the  mountain  has 

(b)  Comm.  I.,  168. 
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J859.         been  reclaimed  that  it  will  pass;  there  must  be  a  distinct 
Watkrpark    grant  of  the  land^  otherwise,  whatever  may  be  done  upon 

Fennkll.     ^^  ^^  ^^"  ^^  against  the  tenant  be  presumed  to  belong  to 
the  landlord,  Andrews  v.  Hailes  (c). 

The  question  of  fact  was  left  to  the  jury  merely  to 
save  any  future  expense,  not  from  any  doubt  of  the  learned 
Judge  that  with  him  and  not  with  the  jury  lay  the  ques- 
tion of  the  meaning  that  was  to  be  assigned  to  the  words 
in  the  lease,  or  that  the  meaning  he  assigned  was  the 
right  one.  The  plan  of  the  property  amoimted  to  nothing. 
1  he  lease  defined  what  was  to  be  taken.  It  was  the  duty 
of  the  Judge  to  construe  the  lease,  and  to  put  the  proper 
construction  on  it. 

Mr.  Macdonough  (of  the  Irish  Bar)  and  Mr.  Butt 
(Mr.  Hemphill  of  the  Irish  Bar  was  with  them)  for 
the  Defendant  in  Error : 

Assuming  that  the  decision  of  the  question  lay  with  the 
Judge  alone,  it^  is  plain  that  unless  the  lease  necessarily 
excluded  the  mountain,  the  Judge  was  wrong.  For, 
according  to  all  the  o^d  authorities,  the  word  *'  village  "is 
not  restricted  to  a  mere  collection  of  houses,  but  would 
pass  the  mountain.  In  Sheppard's  Touchstone  (jd)  it  is  said, 
"  This  word  village  is  of  large  extent  also.  And  by  the 
grant  of  it  a  manor,  land,  meadow  and  pasture,  and  dirers 
such  like  things  may  pass."  So  by  CoAe,  it  is  said  («), "  By 
the  name  of  a  town,  vi7/a,  a  manor  may  pass;"  and 
Fortescue  (/)  says,  "  Enghnd  is  divided  into  bailiwicks 
or  counties.  Counties  are  divided  into  hundreds,  and 
hundreds  again  are  subdivided  into  vills,  under  which  ap- 
pellation cities  and  boroughs  are  included.  The  boundaries 
of  these  vills  are  not  ascertained  by  walls,  buildings,  or 

(c)  2  El.  &  Bl.  34f).  (/)  DeLau.  Leg.  Angl.c  24, 

(,(i)  Page  92.  edit.  1825. 

Ic)  Co.  Lit.,  5  a. 
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streets,  but  by  a  compass  of  fields  and  large  districts  oflandy         18^0. 
some  hamlets,  and  divers  other  limits,  as  rivers,  water-    Watbrfabx 
coursesywoodlandsand  wastes  of  commons.  There  is  scarce     Fbnnell. 
any  place  in  England  but  is  within  the  limits  of  a  vill.^' 

From  the  13  &  14  Car.  2,  c.  12,  s.  21,  it  it  plain  that 
the  words  township  and  village  are  to  be  used  as  synony- 
mous. And  Lord  Kenyon,  in  The  King  v.  Morris  (g), 
stated,  that  *^  vill  and  hamlet  are  in  common  acceptance 
used  as  synonymous  terms.''  And  the  understanding  of 
conveyancers  in  Ireland  is  shown  in  Furlong  on  Landlord 
and  Tenant  (A),  where  it  is  said,  *^  The  word  town,  by 
which  the  description  of  parcels  in  Irish  leases  and  con- 
veyances is  usually  commenced,  has  a  very  extensive  signi- 
fication, and  is  equivalent  to  a  townland  or  township.  The 
expression  does  not  necessarily  imply  a  collection  of  houses, 
bat  a  chief  denomination  of  land." 

Now  in  this  case  all  the  Judges  agreed  that  if  the  word 
town  had  been  used  instead  of  village,  there  would  not 
have  been  any  difficulty  about  the  matter.  In  fact,  they 
are  synonymous.  Blackstone  says  (i),  **  Tithings,  towns^ 
or  vills  are  of  the  same  signification  in  law."  In  Spenser*% 
View  of  Ireland  it  is  said  that  villata  means  plough  lands^ 
and  villata  terrm  townlands.  In  the  book  of  Inquisitions, 
containing  the  Repertorium  of  the  rolls  of  the  Chancery  of 
Ireland  (j),  is  a  recital  of  a  grant  of  Elizabeth,  by  which 
she  grants  three  messuages,  with  their  appurtenances,  in 
the  viU  of  Boyle,  and  200  acres,  and  160  acres  of  moun- 
tain pasture  in  the  same  vilL  It  is  clear  that  in  that 
grant  vUl  was  perfectly  capable  of  comprehending  a  moun- 
tain. In  the  same  book,  in  the  19  James  1  (A),  hamlet 
and  villata' wre  used  as  synonymous  terms.     In  the  same 

(g)  4  T.  R.  652.  (j)  Bk.  1,  No.  2. 

(A)  I.,  p.  392.  (l)  No.  13. 

(0  Com.,  Vol.  l,p.  114. 
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}^'  book,  in  the  6  &  7  Charles  1,  "hamlets  of  land"  m 
Watkrpark  spoken  of,  which  shows  that  hamlet  was  not,  more  than 
FsNiTBLL.  ^'^^9  confined  to  a  collection  of  houses  ;  and  in  that  book  is 
also  to  be  found  a  roll  of  the  same  year,  in  which  ^  towns, 
villages,  hamlets,  &c.  of  land  *'  are  mentioned.  Sftlmat 
(I)  says,  ^^HamletaHampro villa;  let  autem  memhrum pgn- 
ficat ;  sic  ut  Hamleta  propriipars  et membrum  alteriusvilie^ 
potius  quam  per  se  existens  vitlula.*^  That  being  so,  if 
'*  hamlet  of  land  "  will  pass  large  quantities  of  land,  k 
fortiori,  a  village  will  do  so.  In  1698,  six  years  before  the 
date  of  this  lease,  it  appears  from  the  second  volume  of  Ae 
Inquisitions  of  Kilkenny,  that  a  person  was  seised  of  the 
vill  and  lands  of  Clone,  containing  1,475  acres;  and  in 
Hibemica  (rn)  are  to  be  found  the  orders  for  the  plantation 
of  Ulster,  where  were  to  be  divided  ''such  quantities  of 
bogs  as  the  country  shall  conveniently  afibrd."  Mr.  Baron 
Pennefather  in  this  case  (n)  said,  that  there  never  had  been 
a  measurement  of  bog ;  but  in  Mulcarry  v.  Eyres  (o)  an 
Iri$h  lease  of  100  acres  of  bog  was  declared  good,  for  in 
Ireland  it  was  said  that  such  a  word  was  perfectly  weD 
known. 

The  word  mountain  in  Ireland  has  a  signification  whidi 
carries  uncultivated  land.  Lord  Kildarey.  Fisher  (p),  where 
it  is  said  ^*  to  describe  both  the  quality  and  situation  d 
land.  The  JEnfflish,  when  they  settled  in  Ireland,  called  snch 
land  as  they  improved  arable,  and  the  uncultivated  part 
went  by  the  name  of  mountain;"  and  Lord  Chancdlor 
Middleton,  when  that  case  was  before  him,  said  that  the 
word  "  did  not  necessarily  include  the  situation,  for  that  he 
had  a  great  deal  of  a  coarse  land  which  was  called  moun- 


{l)  Gloss,  voce  Hamlet.  (o)  Cro.  Car.  512. 

(i»)  Page  124,  edit.  1747.  (/>)  1  Str.  71. 

(»)  5  Ir.  Law  Rep.,  N.S.,230. 
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tain,  and  yet  did  not  lie  upon  a  hill,  but  was  as  low  as  the 
arable  land  about  it." 

Again,  the  reservation  of  the  right  of  sporting  shows 
that  the  mountain  was  intended  to  pass,  for  no  one  would 
Ifaink  of  reserving  the  right  of  sporting  among  the  houses. 

No  part  of  the  defined  acreage  was  bog.  There  was  a 
bos  on  the  summit  of  the  mountain.  The  soil  of  the 
mountain  was  granted ;  but  the  grantor  took  care  to  re- 
serve a  right  of  turbary  on  it,  which  was,  in  fact,  a  reserva- 
tion affecting  the  bog  on  the  summit  of  the  mountain. 
That  reservation  shows  that  the  land  itself  was  granted, 
and  the  reservation  was  made  out  of  what  was  so  granted. 
It  is  a  reservation  not  out  of  the  arable  land,  but  out  of  the 
wild  mountain.  If  there  could  be  any  doubt  upon  it,  the 
exception  is  to  be  construed  in  favour  of  the  lessee,  Skep" 
parffs  Touchstone  (9).  The  usage  here  shows  the  real 
meaning  of  the  grant :  where  a  grant  is  of  ancient  date,  and 
contains  general  words,  '*  the  best  exposition  of  it  is  long 
usage  under  it,"  Chad  v.  Tilsed  (r).  The  Duke  of  Beaufort 
▼.  Swansea  (s)  is  to  the  same  effect.  Here  the  usage  was 
altogether  in  favour  of  the  Defendant's  right  to  the  moun- 
tain itself:  his  tenants  brought  into  cultivation  what  parts 
of  it  he  and  they  pleased,  and  they  paid  him  rent  for  it, 
and  he  himself  sported  over  it,  without  molestation  or  pre- 
tence of  hindrance,  till  a  few  years  ago,  and  though  he  had 
within  these  few  years  been  warned  off,  there  was  no  proof 
that  he  had  ever  paid  the  least  attention  to  the  warning. 

The  question  was  at  first  properly  left  to  the  jury,  and 
the  Judge  ought  to  have  adopted  the  finding,  and  so  entered 
the  verdict.  In  Irofis  v.  Douglas  (t),  the  question  had 
been  left  to  the  jury,  whether  the  soil  of  a  bog  did  or  did 
not  pass  under  a  lease  of  1792,  and  the  jury  found  in  the 


1859. 
Waterpark 

V. 

Fenwbll. 


(q)  Page  100. 

(r)  2  Brod.  &  B.  406. 


(«)  d  £xc.  Rep.  41.^ 
(0  3  Ir.  Eq.  Rep.  601. 
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1^-        negative,  for  that  since  then  the  soil  of  the  bog  had  been 
Waterpark   used  and  enjoyed  by  the  former  tenant     No  objection  vas 
Fenmbll.     ^^^^  made  to  that  case,  on  the  ground  that  such  a  question 
had  been  left  to  the  jury. 

The  Attorney^  General  in  reply : 

The  lease  here  was  not  of  one  great  parcel  of  land,  which 
might  possibly  have  included  the  mountain,  but  of  several 
small  parcels,  with  a  defined  acreage,  which  certainly  did 
not  include  it.  The  word  village  had  not  such  a  wide 
meaning  as  is  contended  for  by  the  other  side ;  it  is  not 
identical  with  vill;  it  means  only  such  houses  as  areoot- 
side  of  a  parish ;  and  in  Tod(fs  Johnson  it  is  described  ^u 
.  a  collection  of  houses  less  than  a  town ;"  and  the  evidcDoe 
here  shows  that  such  must  have  been  the  meaning  pat  on 
the  word  in  this  lease.  The  Judge,  having  taken  the  opinion 
of  the  jury  on  the  evidence,  had  a  right  to  apply  that  evi- 
dence, and  put  his  own  construction  on  the  lease.  There 
was  evidence  for  the  jury  that  the  mountain  consisted  of 
1,700  acres,  but  there  was  no  evidence  that  all  those  acres 
had  been  enjoyed  as  of  right  as  the  property  of  the  lessee 
in  the  same  way  as  he  enjoyed  the  village,  and  yet  it  is 
necessary  for  the  Defendant  to  make  out  tliat  fact  before 
he  can  entitle  himself  to  a  verdict  Chad  v.  Tilsed(u) 
does  not  apply  here,  for  in  that  case  there  was  evidence  of 
continued  and  uninterrupted  acts  of  ownership  over  the 
whole  property. 

The  Lord  Chancellor  (Lord  Chelmsford)  proposed  that 
the  following  question  should  be  put  to  the  Judges: 

Was  there  evidence  given  by  the  Defendant  for  the  piu^ 
pose  of  proving  that  the  mountain  of  Scartnaghwrant  or 

I  (tt)  2  Brod.  &  BL  403. 
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ncurry  was  comprehended  within  the  terms  *  Village  of        ^^^ 
artnaglowraney  in  the  lease  of  the  9th  of  January  1704,    Watbrpark 
lich  the  Judge  ought  to  have  submitted  to  the  jury  in      Frmnell. 
pport  of  the  affirmative  of  the  issue  which  they  had 
try  ? — Agreed  to. 

Mr.  Baron  Rramwell: 

My  Lords,  I  think  the  village  of  Scartnaglowrnne  is  in-     Mr.  Baron 
ided  in  the  measurement  of  the  148  acres.    The  lease         _^ 
scribes  the  land  in  Scarlany,  containing  ninety-four  acres ;      ^^  Jane. 
arri^roan,  containing  104  acres,  and  the  village  of  Scart" 
glowrane  and  part  of  Whitechurch  and  Tincurryy  con- 
ning 148  acres.    The  copulative  conjunction  "and"  is 
>t  put  between  Seartany  and  Garryroan,  but  is  between 
at  and  Scartnaglowrane^  which  is  coupled  with  part  of 
^hiiechuTch  and  Tificurry  in  a  joint  measurement.    If  this 
not  the  explanation,  but  four  parcels  are  meant,  I  do  not 
e  why  the  first  "  and"  was  not  omitted.    It  is  natural  to 
y  A, J  B.y  C.  and  D. ;   but  not  natural  to  say,  A.,  J3., 
id  C  and  2>.,  unless  C  and  D.  are  in  some  way  con- 
scted.      Probably  the  village  Scartnaghtorane  was  not 
tparately  estimated,  because  in  truth  it  veas  a  part  of 
tat  part  of  Whitechurch  and  Tincurry  said  to  contain  148 
sres. 

I  also  think  that  the  primary  meaning  of  the  word 
village,''  especially  with  such  a  measurement,  is  to  in- 
lode  the  houses,  gardens,  streets,  village  green,  and  si- 
dlar  premises  on/y,  and  not  to  include  1,700  acres  of  waste 
ind.  If  the  case  rested  there,  I  should  say  it  was  "  im- 
ossible  "  (as  Baron  Greene  says)  that  the  mountain  could 
ass.  But  if  on  the  face  of  a  document,  when  applied  by 
xtrinsic  evidence,  it  appears  that  words  are  used,  or  may 
»e  used,  in  a  more  extensive  or  a  different  signification  than 
beir  primary,  it  becomes  a  question  what  more  or  other 
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1859.         is  included,  than  would  be  included  in  the  words  in  their 
Watbrpa&k    primary  signification.     Now  the  lessor  reserves  to  himself 

certain  rights  on  the  mountain  of  Tincurry ;  that,  on  the 
face  of  the  document,  goes  to  show,  that  more  or  less  of 
the  mountain  of  Tincurry  is  comprehended  by  the  parcels. 
If,  on  the  evidence,  it  appears  that  there  is  no  mountain  of 
Tincurry  except  that  claimed  by  the  lessee,  then  that  or 
part  of  it  must  be  taken  to  have  been  demised.  This  raises 
the  question  of  fact  Had  it  appeared  that  there  was  a  moan- 
tain  of  Tincurry  on  which  there  might  be  common  in  the 
148  acres,  or  other  parcels,  I  should  say  that  alone  passed, 
but  that  does  not  appear.  The  evidence  is  the  other  way, 
as  I  understand  it 

Then  there  was  evidence  to  go  to  the  jury  of  enjoyment 
of  the  entire  mountain  by  the  lessees.  That  was  relevant, 
and  I  think  should  have  been  left  to  the  jury ;  whether  it 
should  be  held  to  pass  by  the  words  ''the  village  of 
Scartnaglowrancy*  or  whether  it  should  be  held  to  pass  by 
the  words  "  part  of  Whitechurch  or  Tincurry ^^  I  caoDot 
say.  Neither  is  properly  applicable  (with  the  acreage 
given),  in  its  primary  sense,  to  pass  1,700  acres  of  land. 
Either  may  have  been  meant  by  the  lessor  to  do  so^  the 
one,  for  aught  I  can  see,  as  much  as  the  other.  It  may 
be  that  the  acreage  is  a  sort  oi  falsa  demonstratio,  arising 
out  of  the  peculiar  laws  and  usages  referred  to  in  the 
argument,  and  mentioned  by  Chief  Justice  MonaghoM; 
that  is  to  say,  it  may  be  that  it  is  the  measurement  of  the 
inclosed  land  only,  and  that  the  parcels  ought  to  be  read, 
''containing  148  acres  of  inclosed  land,^'  which  would 
show  that  other  land  passed,  but  whether  under  the  word 
"village,"  or  the  other  words,  I  cannot  say.  It  may  be, 
according  to  the  argument  of  Chief  Justice  Monaghan^  the 
parties  would  intend  it  to  pass  without  using  any  words  to 
include  it;  and  I  think  if  that  intention  appeared,  with 
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reference  to  extrinsic  evidence,  it  would  suffice.  If  a  man 
leased  his  farm  of  ^i.,  in  the  parish  of  B.y  and  there  was  a 
covenant  that  fields  Y,  and  Z,  should  be  cultivated  in  a 
particular  way,  I  think  they  might  pass,  though  neither 
part  of  the  farm  nor  in  the  parish  of  B.  I  think,  there- 
fore, the  judgment  was  right,  awarding  a  venire  de  novo. 
I  need  scarcely  say,  I  ofier  no  opinion  as  to  the  value  of 
the  evidence. 

Mr.  Justice  Crompton : 

In  this  case  the  learned  Judge  who  tried  the  cause 
directed  the  jury  to  find  a  verdict  for  the  Plaintiff,  and  the 
Defendant  thereupon  excepted  to  that  ruling,  and  the 
question  now  is,  whether  that  ruling  was  correct. 

It  is  attempted  to  be  supported  on  the  groimds  that  the 
words  of  the  lease  of  1704  are  such  as  that  the  lands  in 
question  could  not,  in  point  of  law,  pass  under  them ;  that 
no  parol  evidence  was  admissible  to  explain  them ;  and 
that  even  if  it  had  been,  there  was  no  evidence  in  the  case 
from  which  an  inference  could  be  drawn  that  the  lands  in 
question  were  included  in  the  lease.  If  it  could  be  shown 
that  mountain  or  waste  land  of  the  nature  in  question,  and 
to  the  extent  in  question,  could  not  pass  by  the  word 
''village,"  as  used  in  this  deed,  or  that  the  L48  acres 
mentioned  in  the  deed  necessarily  included  the  village,  I 
ahould  have  been  very  much  inclined  to  agree  with  the 
learned  Judge ;  but  I  by  no  means  think  that  such  is  the 
necessary  construction  of  the  word  ''  village/'  or  of  the 
statement  as  to  the  number  of  acres. 

The  authorities  appear  to  show,  that  the  word  "  village" 
is  a  word  sufficient  to  pass  a  district,  and  that  it  is  not 
necessarily  confined  to  the  small  collection  of  houses  to 
which  it  is  often  confined  in  ordinary  parlance.  There  is 
certainly  no  authority  for  saying  that  it  is  to  be  so  con- 
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1859.         fined  ;  and  in  considering  how  a  word  is  to  be  construed, 
Watbrpark   we  must  always  regard  the  subject  matter  and  context 

FsNNELL       ^^  ^  ^^^^   ^^  conveyance,  the  word   "  Tillage/'  in  the 

^       limited  sense,  would  certainly  be  very  indefinite,  depend- 

Crompton.  ^S  ^^  ^^  known  boundary,  but  on  one  liable  to  shift  as 
every  additional  cottage  or  cabin  is  erected.  And  I  do 
not  believe  it  is  a  word  which  has  been  used  in  the  sense 
now  contended  for  in  the  description  of  property  in  a  con- 
veyance, whilst  in  the  other  sense,  as  describing  some 
known  district,  as  vill,  town,  townlands,  tec,  it  would  hare 
an  accurate  and  definite  meaning. 

Again,  if  it  was  clear  that  the  148  acres  necessarily  in- 
cluded the  village,  as  well  as  the  portions  of  Whiteckwrck 
and  Tincurry,  I  should  have  great  difficulty  in  saying  that 
the  1,700  acres  could  pass,  but  this  is  by  no  means  the 
necessary,  perhaps  not  even  the  grammatical  construction; 
and  it  may  well  be  that  the  mountain  or  waste  is  left 
without  any  specified  acreage,  and  unmeasured,  according 
to  the  course  appearing  fi-om  the  judgments  of  several  of 
the  learned  Judges  in  the  Court  below,  not  to  be  an  un- 
usual one  in  Irish  conveyances. 

It  must  be  remembered  also,  in  favour  of  this  construc- 
tion, that  there  is  evidence  of  the  mountains  of  Tincvrrj 
and  Scartnaglowrane  being  the  same,  and  that  the  lease 
is  made  subject  to  the  rights  of  turbary,  the  exercise  of 
which  seems  to  have  been  on  the  waste  part  upon  tie 
top  of  the  mountain,  and  probably  not  in  the  small  po^ 
tion  of  the  measured  lands  of  Tincurry, 

This  old  lease,  therefore,  seems  to  me  sufficiently 
ambiguous  as  to  what  was  to  pass  under  these  doubtful 
expressions  to  let  in  parol  evidence  according  to  the  rule 
laid  down  by  Mr.  Baron  Parke,  in  The  Duke  of  Beaufort 
V.  Swansea  (r),  where  he  says,  "  I  have  no  doubt  that 

(v)  3  Exc.  Rep.  42^. 
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ancient  documents,  when  a  question  arises  as  to  what         18«59. 
passed  by  a  particular  grant,  can  be  examined  by  modem    Waterpark 
usage."     See  also  what  is  said  by  Mr.  Justice  Cresswell,  in       Fennkll 
J)oe  d.   Wilkins   v.   -Berts*  (tr),   referring  to    Wadley  v. 
Bayliss  (or). 

Parol  evidence  being,  therefore,  in  my  opinion,  admis- 
sible to  explain  what  passed  under  the  general  or  doubtful 
ivords  of  the  lease,  I  think  that  sufficient  evidence  was 
given  from  which  the  jury  might  find  such  a  state  of  facts 
as  would  support  the  title  of  the  Defendant. 

Evidence  was  given  of  the  mountain  in  dispute  being 
grazed  by  the  cattle  of  the  Defendant's  tenants,  and  that 
no  one  else  grazed  it ;  that  the  Defendant  had  always 
sported  over  it,  a  right  to  do  so  being,  under  the  circum- 
stances, only  attributable  to  the  right  of  soil ;  and  that  the 
Defendant  and  his  predecessors  had  from  time  to  time 
taken  in  parts  of  the  mountain,  not  the  subject  of  the  lease 
according  to  the  contention  of  the  Plaintiff,  and  had  tilled 
the  same.  These  acts  were  proved  to  have  taken  place 
from  time  to  time  as  far  as  living  memory  could  go.  I 
think  that  the  Plaintiff  might  well  contend  that  it  might 
be  inferred  from  these  acts  of  modem  user,  that  the  whole 
district  in  question  at  the  time  of  the  lease  was  part  of  the 
premises  mentioned  in  the  lease  as  being  '^  now  or  lately 
in  the  occupation  of  Thomas  Travers  and  his  under- 
tenants," and  that  they  passed  under  the  general  or  am- 
bigaous  words  of  the  lease. 

The  right  of  sporting,  as  exercised  by  the  Defendant, 
and  claimed  by  him  in  respect  of  the  right  of  soil,  and  the 
enjoyment  by  the  Plaintiff  of  the  right  of  sporting  over 
the  mountain  not  exercised  to  the  exclusion  of  the  De- 
fendant, seem  exactly  conformable  with  tlie  Defendant's 


(«)  7  Com.  B.  Rep.  511. 
VOL.    VII. 
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1859.        construction  of  the  lease,  by  which  the  Plaintiff  was  to 
Waterpark   have  that  liberty  over  the  whole  lands  demised,  but  which 
is  not  given  to  him  exclusively,  so  as  to  prevent  the  owner 
of  the  soil  from  his  rights  as  such. 

I  have  already  referred  to  another  strong  circumstance, 
the  exception,  as  it  is  called,  as  to  the  rights  of  turbary. 
I  think  that  this  provision  may  well  be  treated  as  making 
the  demise  subject  to  former  existing  rights  of  turbary  od 
the  mountain.     The  specified  tenants  of  the  lands  specified 
in  the  lease  probably  had  prior  grants  or  rights  of  toi^ 
bary,  and  nothing  would  be  more  natural  than  that  the 
grantor  should  stipulate  that  such  rights  should  not  be 
interfered  with;  and  the  Defendant  may  fairly  contend, 
that  such  rights  are  much  more  likely  to  have  had  re- 
ference to  the  unmeasured  and  wild  parts  of  the  mountain 
than  to  those  parts  which  would   probably  have  been 
reduced  into  cultivation,  tilled,  and  measured  ;  and  he  may 
refer  to  the  modem  usa^e  as  showing  that  the  tenants  of 
the  Plaintiff  have  enjoyed  in  modem  times  such  rights  of 
turbary,  and  that  there  is  no  trace  of  such  enjoyment  on 
the  parts  to  which  the  Plaintiff  seeks  to  restrict  the  demise, 
whilst  such  rights  have  been  recently  exercised  by  such 
tenants  on  the  top  of  the  mountain  in  the  only  known 
turbary,  clearly  being  without  what  the  Plaintiff  says  was 
the  demised  land,  and  clearly  within  what  the  Defendant 
contends  for. 

I  think  that  the  parol  evidence  was  admissible  to  assist 
in  ascertaining  what  it  was  that  passed  under  the  lease  in 
question,  and  that  there  was  evidence  at  the  trial  to  go  to 
the  jury  in  support  of  the  Defendant's  case,  and  that  the 
learned  Judge,  therefore,  was  wrong  in  the  direction  he 
gave,  and  that  there  ought  to  be  a  venire  de  novo ;  and  I 
accordingly  answer  your  Lordships'  question  in  the  affinU' 
ative. 


CASES  IN  THE  HOUSE  OF  LORDS. 


667 


Mr.  Baron  Martin : 

My  Lords,  the  judgment  which  I  am  about  to  read  is 
also  that  of  my  BroUier  Watson. 

We  think  there  is  great  diflBculty  in  this  case,  and  which 
is  increased  by  the  loss  of  the  map,  which  is  part  of  the 
Bill  of  Exceptions.  In  order  to  the  parcel  of  laud,  viz., 
1,700  acres  of  mountain,  passing  to  the  lessee  under  the 
lease  of  1764,  there  must  be  words  in  the  lease  capable 
of  comprehending  and  expressing  it.  This  is  a  matter  of 
absolute  necessity,  as  well  by  the  common  law  as  by  the 
statute  of  frauds. 

The  question  put  by  your  Lordships  in  substance  is, 
whether  there  was  evidence  which  ought  to  have  been  sub- 
mitted to  th^  jury»  in  order  to  the  determination  of  the 
question,  whether  it  was  comprehended  within  the  term 
**  village  of  Scartnaglowraney  There  was  evidence  that 
there  is  and  has  been,  as  long  back  as  memory  extends,  a 
village  of  Scartnaglowrane  properly  so  called  ;  that  the 
place  where  it  was  and  is,  and  the  district  of  mountain  now 
in  question,  were  formerly  all  one.  We  also  think  there 
was  evidence  from  which  a  jury  might  infer  that  the  lessee 
and  his  under-tenants  were,  from  the  time  of  the  granting 
the  lease  in  1704,  in  the  exclusive  possession  of  this  moun- 
tain under  the  lease,  and  occupied  it  in  the  only  way  in 
which  probably  it  was  capable  of  being  occupied,  by  grazing 
cattle  upon  it ;  that  there  is  also  evidence  that  they  exer- 
cised,  as  of  right,  the  dominion  of  inclosing  or  reclaiming 
parts  of  it,  and  cutting  turf  and  killing  game ;  which  latter, 
if  lawfully  done,  must  have  been  by  virtue  of  the  possession 
of  the  soil,  for  there  is  no  pretence  for  supposing  that  the 
lessee  had  any  incorporeal  right  or  easement  to  authorise 
it.  Assuming  the  jury  to  find  these  points  in  favour  of 
the  lessee,  if  it  be  legally  possible  to  construe  the  word 
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1859.         "village**  to  comprehend  the  mountain,  it  ought  to  be 
Watbrpabk    80  construed. 

In  SA6pparrf*8  Touchstone  (y),  the  term  "village  or  town" 
is  said  to  be  "  of  large  extent,  and  by  the  grant  of  it  a 
manor,  land,  meadow,  and  pasture,  and  divers  such  like 
things,  may  pass."  And  we  entertain  no  doubt  that  a 
waste,  such  as  a  village  green,  or  a  common,  upon  which 
the  inhabitants  of  a  village  had  common  of  pasture,  might 
pass.  The  reference  in  "  The  Touchstone"  is  to  Cok 
Littleton,  page  5,  and  Plowden,  page  168.  In  the  refer- 
ence in  Coke  Littleton,  the  word  is  "  ville  or  tovai,*'  which 
is  a  more  comprehensive  term  than  "  village,"  and  if 
"  village"  could  be  read  as  synonymous  with  **  town,"  in 
the  sense  of  townland,  there  could  be  no  doubt  as  to  the 
sufficiency  of  the  word  in  Ireland  to  pass  the  mountain. 
The  reference  in  Phwden  seems  rather  to  weaken  the 
authority.  The  word  there  again  is  "town;"  and  it  is 
mentioned  as  a  compound  thing,  which  may  have  divers 
things  appurtenant  to  it,  or  parcel  of  it;  and  it  is  said  that 
it  may  contain  land  and  pasture.  But  the  reason  given  is, 
for  that  the  houses  may  be  decayed,  and  land  and  pasture 
be  where  houses  formerly  stood.  If  this  be  the  true  reason, 
and  that  nothing  passed  by  the  word  "  town"  except  where 
houses  had  been  or  are,  it  is  difficult  to  see  how  the  term 
"  village"  can  comprehend  1,700  acres  of  waste  mountain 
where  no  house  probably  ever  stood. 

After  very  great  doubt  and  hesitation,  we  have  arrived 
at  the  conclusion  that  there  was  evidence  which  ought  to 
have  been  submitted  to  the  jury  in  support  of  the  affirmative 
of  the  issue.  We  are  not  insensible  that  it  may  appear 
to  many,  that  to  construe  the  term  *' village  of  Scarina- 
fflowrane^*  to  comprehend  1,700  acres  of  mountain  adjoin- 
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ing  to  it  iB  an  abuse  of  the  English  language.  But  we 
collect,  from  the  judgment  of  Lord  Chief  Justice  Monaghan^ 
Mr.  Baron  Penuefathevj  and  other  of  the  IrUh  Judges, 
that  in  Ireland  waste  and  unprofitable  lands,  although  not 
noticed  in  conveyances,  have  been  deemed  to  pass.  And 
considering  that,  in  leases  for  lives,  renewable  for  ever  (a 
species  of  title  which  largely  exists  there),  the  twenty  years' 
possession  (which  generally  concludes  such  questions  as  the 
present,  where  the  fee  simple  is  conveyed)  is  practically  of 
no  avail,  we  think  we  ought  to  be  very  cautious  in  limiting 
the  operation  of  long-continued  possession  in  the  construc- 
tion of  leases,  lest  by  possibility  we  should  affect  titles 
which  have  hitherto  always  been  and  now  are  considered 
unquestionable. 

Mr.  Justice  Williams : 

My  Lords,  I  am  of  opinion  that  the  question  which  your 
Lordships  have  put  to  the  Judges  ought  to  be  answered 
in  the  affirmative. 

1  think  there  was  evidence  of  occupation  and  enjoy- 
ment of  the  mountain  of  Scartnaglowram  as  far  back  as 
living  memory  could  reasonably  be  expected  to  go,  from 
which  the  jury  might  have  presumed,  if  they  had  thought 
proper,  that  the  same  course  of  enjoyment  had  prevailed 
ever  since  the  lease  was  granted,  and  on  which,  therefore, 
the  question  might  have  been  asked  them  by  the  Judge, 
whether,  in  point  of  fact,  the  lessees  had  always  enjoyed 
the  mountain,  as  of  right,  under  jiie  lease,  as  parcel  of  the 
lands  thereby  demised. 

It  is  obvious,  however,  that  it  would  have  been  idle  and 
irrelevant  to  have  left  this  question  to  the  jury,  unless  the 
Judge,  on  this  fact  being  established  by  the  finding  of  the 
jury,  ought  to  have  construed  the  lease  in  favour  of  the 
Defendant's  contention,  that  the  mountain  passed  by  it ; 
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1859.         but  I  am  of  opinion  that,  with  the  aid  of  that  fact,  and  the 
Waterpabk   other  undisputed  facts  in  the  case,  he  ought  to  have  so 
construed  it. 

It  cannot  be  controverted  that  if  this  had  been  a  lease 
of  the  farm  of  Scartnaghwraney  and  there  had  been  evidence 
that  the  tenant,  as  such,  had,  with  his  landlord's  sanction, 
always  enjoyed  an  adjoining  waste,  of  which  his  landlord 
was  proprietor  in  such  a  way  as  he  would  have  been  en- 
titled to  do  if  it  were  included  in  the  demise  to  him,  and 
would  not  have  been  entitled  to  do  if  it  were  not  so  included, 
the  Judge  who  had  to  tell  thcf  jurymen  what  was  the  true 
construction  of  the  lease  would  have  told  them  that  if  they 
thought  the  evidence  satisfactorily  established  such  a  state 
of  facts,  he  was  of  opinion  that  the  mountain  passed  by  the 
lease  (unless  in  a  case  where  there  was  something  in  the 
context  which  precluded  such  a  construction). 

But  it  is  said  that  the  word  ''  village "  has  a  certain 
primary  meaning,  viz.,  a  collection  of  houses ;  and  that,  as 
it  was  proved  that  there  was  a  village  in  that  sense,  there 
is  a  subject  which  satisfies  this  primary  meaning,  and  the 
rules  of  evidence  will  not  allow  a  wider  sense  to  be  ascribed 
to  the  word.  But  I  cannot  agree  that  the  word  "  village 
has  any  such  primary  meaning  when  used  as  a  description 
of  the  subject  of  a  grant,  or  as  a  measure  of  its  extent.  In 
truth,  if  used  in  the  modem  familiar  sense,  it  is  a  term 
wholly  inappropriate  and  inadequate  for  such  a  purpose. 
It  will  pass,  it  has  been  argued,  the  collection  of  houses, 
including  its  street  and  gardens,  and  all  within  its  ambit 
But  what  is  meant  by  the  "  ambit  "  of  a  village  when  the 
word  is  so  understood  ?  If  it  is  used  in  its  more  ancient 
sense  of  a  vill,  or  township,  or  townland,  it  is  easy  to  unde^ 
stand  that  it  has  defined  boundaries  whereby  its  precise 
extent  may  be  easily  ascertained.  But  who  can  tell  exactly 
what  will  pass  by  the  grant  of  a  '*  village  "  in  the  modem 
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sense  of  the  word  ?  Does  it  include  the  frontage  land,  if 
any  there  be,  intervening  between  the  houses,  and  if  so,  to 
what  extent  ?  If  there  are  houses  on  one  side  of  the  street 
only,  does  it  include  the  whole  street,  or  any  and  how  much 
of  the  land  on  the  other  side?  If  there  are  comparatively 
many  houses  on  one  side  of  the  street,  and  but  one  or  two 
at  great  intervals  on  the  other,  how  much,  if  any,  of  the 
intervening  frontage  land  on  the  latter  side  passes  ?  If  the 
village  should  gradually  increase  or  diminish  in  the  course 
of  a  long  lease,  what  is  to  be  the  evidence  of  its  original 


1859. 


I  will  not  weary  your  Lordships  by  going  over  the 
abundant  authorities  that  have  been  cited  from  the  Bench 
and  at  the  Bar,  which  incontrovertibly  establish  that  in 
ancient  times  the  word  '*  village  "  had  not  the  same  meaning 
to  which  we  have  been  accustomed  in  modem  parlance, 
but  that  it  bad  the  wider  sense,  to  which  I  have  before 
adverted,  and  might  well  have  included  the  mountain  in 
question.  Why,  then,  in  construing  a  lease  of  the  date  of 
the  year  1704,  should  the  former  sense  be  considered  as 
the  primary  one  ?  I  think  there  is  no  good  reason  for  so 
considering  it,  especially  when  it  is  borne  in  mind  that  re- 
newable leases,  such  as  the  lease  in  question,  like  grants  of 
copyhold,  not  unusually  repeat,  when  the  lease  is  renewed, 
the  description  of  tlie  parcels  which  has  been  handed  down 
and  repeated  in  every  renewed  grant  from  remote  antiquity. 

But  it  is  farther  argued  that  there  are  parts  of  the  con- 
text which  preclude  this  extended  construction  of  the  word 
••  village."  It  is  said  that  the  mensuration  of  148  acres 
applies  to  "the  village  of  Scartnaglowrane,*'  as  well  as  "to 
part  of  Whiteckurch  and  Tincurry ; "  and  that  this  renders 
it  impossible  that  a  mountain  of  1,700  acres  could  be  in- 
cluded. But  it  is  very  unusual,  and  often,  perhaps,  imprac- 
ticable to  state  the  acreage  of  the  lands  comprised  in  a 
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grant  or  lease  to  which  a  portion  of  waste  ground  is  attached* 
And  this  would  account  for  the  omission  of  any  such  state- 
ment of  the  acreage  of  the  village  of  Scartnaghwrane^ 
supposing  that  it  included  the  mountain,  and  that  the  men- 
suration of  148  acres  applied  only  to  the  part  of  WhUt- 
church  and  Tincurry. 

It  was  farther  objected  that  a&  Scartnaglowrane  mountain 
is  also  called  Tincurry,  the  subsequent  grant  of  part  of 
Tincurry  shows  that  **  the  village"  could  not  include  the 
mountain ;  for,  if  so,  it  would  amount  to  an  absurdity,  viz^ 
a  grant  of  part  of  that  which  had  already  been  granted  w 
tftio.     But  it  appears  that  there  is  a  place  called  TinewTji 
at  some  distance  from  the  mountain  in  question ;  and  the 
admitted  fSeurt  on  both  sides  is,  not  that  Tincurry  is  syno- 
nymous with  Scartnaglowrane  mountain,  but  that  Tincwm/ 
mountain  is  another  name  for  Scartnaglowrane  mountain. 
It  no  more  follows  that  the  place  called  Tincurry  is  part 
of  Tincurry  mountain  than  that  the  city  of  Salisbun/  is 
part  of  Salisbury  Plain^  or  the  town  of  Hounslow  part  of 
Hounslow  Heathy  or  the  town  of  Windsor  part  of  Windsor 
ForesU     And  if  Tincurry  was  really  a  part  of  TiiMwrry 
mountain,  it  is  somewhat  strange  that  it  should  be  measured 
by  acres.    It  is  surely  very  unusual  that  a  part  of  a  mountain 
should  be  described  by  the  amount  of  its  acres ;  nor  do  1 
understand  how  such  a  description  would  at  all  tend  to 
define  the  portion  of  the  waste  intended  to  pass. 

Lastly,  I  consider  the  subsequent  reservation,  to  the 
tenants  of  the  three  estates  mentioned  in  the  lease,  of  the 
liberty  of  commonage  and  cutting  of  turf  on  the  mountain 
of  Tincurry  (i.e,  on  the  mountain  in  question)  as  a  very 
material  aid  to  the  construction  of  the  lease,  for  if  the 
mountain  as  to  which  those  rights  are  reserved  passed  by 
the  former  part  of  the  lease^  the  insertion  of  such  a  reserva- 
tion (it  matters  not  uliat  the  legal  eflect  of  it  is)  is  sensible 
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and  iDtelligible.  But  if  the  mountain  did  not  pass  by  tbe 
lease,  then  (notwithstanding  the  ingenious,  though,  as  it 
seems  to  me,  unsatisfactory,  suggestions  that  have  been 
made  to  account  for  the  introduction  of  the  reservation,)  it 
seems  to  be  quite  insensible  and  inexplicable. 

I  agree  that,  unless  words  capable  of  including  the 
mountain  in  question  are  to  be  found  in  the  lease,  this 
reservation,  however  fully  demonstrative  of  the  intention 
of  the  parties,  would  be  inoperative  to  pa'^s  it  But  for 
the  reasons  I  have  before  given,  I  think  the  words  ''  the 
village  of  Scartnaglowrane  "  sufficient  for  that  purpose,  if 
tbe  facts  of  the  case,  coupled  with  the  language  of  the 
lease,  lead  (as  I  think  they  may)  to  that  construction. 

Another  minor  obstacle  occurs  to  me  as  to  the  proposi- 
tion that  the  grant  of  the  "  village  "  must  necessarily  be 
applied  exclusively  to  the  collection  of  houses,  constituting 
a  village  in  the  common  acceptation  of  the  word,  proved 
at  the  trial  to  have  been  for  some  time  in  existence,  viz., 
that  such  existence  may  or  may  not  have  commenced  since 
the  granting  of  the  lease.  This  is  a  question  of  fact,  which 
the  jury,  and  the  jury  only,  should  determine. 


1859. 
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Mn  Justice  Wightman : 

My  Lords,  I  am  of  opinion  that  there  was  evidence 
given  by  the  Defendant  for  the  purpose  of  proving  that  the 
mountain  of  Scartnaglowrane  or  Tincurry  was  compre- 
hended within  the  terms  "  village  of  Scartnaglowrane  "  in 
the  lease  of  the  9th  January  1704,  which  the  Judge  ought 
to  have  submitted  to  the  jury  in  support  of  the  affirmative 
of  the  issue  to  be  tried. 

The  issue  was,  whether  under  that  lease  and  the  several 
and  derivative  and  renewal  leases  under  which  the  Defend- 
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Ireland,  appear  to  me  quite  sufficient  to  show  that  in  the         ^859. 

[ease  of  1704  the  term  "  village  of  Scartnaglowrane^'  may    Wjltkrpark 

have  been  used  to  include  the  mountain  as  well  as  the      Fbmneix. 

small  collection  of  houses.     If  that  be  so,  it  is  then  neces-     „  "T~  . 

'  Mr.  Justice 

lary  to  inquire  in  what  sense  it  was  used  in  that  lease,    Wiohtman. 

nrhether  in  the  sense  that  would  restrict  it  to  the  collection 

of  houses  only,  or  in  the  larger  sense,  which  would  include 

the  whole  mountain ;  and  for  the  purpose  of  determining 

that  question  parol  and  other  evidence  is  not  only  admis- 

aible  but  necessary. 

I^  then,  evidence  to  explain  in  what  sense  the  term 
'^ Tillage"  was  used  is  admissible,  the  only  remaining 
question  is  whether  that  which  was  given  by  the  De- 
fendant was  such  that  the  Judge  ought  to  have  left  it  to 
the  jury,  which  I  understand  to  mean, — was  it  of  such 
weight  that  the  jury  might  have  grounded  the  verdict 
upon  it  ?  It  seems  to  me  that  evidence,  as  far  as  memory 
can  gOy  of  acts  done  upon  the  land,  which  could  only  be 
rightfully  done,  for  all  that  appears  in  respect  of  owner<» 
fthip  of  the  soil,  is  strong  evidence  that  the  parties  doing 
the  acts  had  the  right ;  and  I  may  add  that  there  was 
eridence  that  formerly  the  place  where  the  houses  are,  and 
the  mountain,  were  (as  expressed  by  the  witnesses)  all 
one. 

Without  going  through  the  evidence  in  detail,  it  appears  to 
me  that  if  the  question  was  one  for  the  jurymen  at  all,  there 
was  evidence  which  ought  to  have  been  submitted  to  them, 
and  from  which  they  might,  if  they  thought  fit,  have  drawn 
the  inference  that  the  mountain  did  pass  by  the  demise  of 
the  village.  I  am  also  of  opinion,  as  already  observed, 
that  the  word  ^*  village  "  being  of  uncertain  meaning;  as  to 
what  it  may  include,  the  question  of  its  real  meaning  in 
'(hat  lease,  and  what  it  was  understood  and  intended  by 
the  parties  to  include,  was  not  to  be  determined  by  the 
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Judge,  but  by  the  jury,  upon  the  evidence  adduced  to 
show  in  what  sense  and  meaning  the  parties  used  it 


Lord  Chelmsford: 

12  July  1859.       My  Lords,  this  is  a  Writ  of  Error  brought  upon  a  judg- 
ment given  by  the  Court  of  Exchequer  Chamber  in  Ire- 
landf  iu  an  action  of  trespass  for  breaking  and  entering 
certain  lands  of  the  Plaintiff  called  Scartnaglounrane,  or 
Tincurry^  in  the  barony  of  Iffa  and  Ojfa,  in  the  county  of 
Tipperary,  with  dogs  and  guns,  hunting  and  searching  for 
game.     It  is  unnecessary  to  state  the  pleas  of  the  De- 
fendant, because  by  the  consent  of  parties  an  issue  was 
directed  to  be  tried,   '^  whether  under  the  lease  of  9th 
January  1704,  and   the  several  derivative  and  renewal 
leases  under  which  the  Defendant's  title  is  acquired,  the 
Defendant  is,  as  against  the  Plaintiff,  entitled  to  the  right 
of  sporting  over  the  lands  in  the  plaint  mentioned." 

This  issue  was  ordered  according  to  the  provisions  of 
the  102d  section  of  the  Common  Law  Procedure  Amend- 
ment Act,  Ireland,   1853.     But  as   one   of  the  learned 
Judges   of  the  Court  below  (Baron   Greene)   observed, 
"  The  issue  raised  a  question  wholly  different  from,  and 
beside  any  which  tlie  pleadings  suggested,  and  pat  the 
decision  of  that  question  upon  the  effect  of  a  deed  not 
previously  mentioned  at  all."    The  consent  of  the  parties, 
however,  which  is  mentioned  in  the  order,  cures  any  ob- 
jection which  might  otherwise  have  arisen ;  and  it  seems 
to  have  been  agreed,  that  the  right  of  sporting  involved  in 
the  issue  was  one  which  did  not  arise  out  of  a  grant  of  it 
to  be  exercised  over  the  land  of  another,  but  that  it  was 
connected  with,  and  would  therefore  determine,  the  right 
to  the  soil  itself.     The  real  question,  therefore,  to  be  de- 
cided was,  whether  by  the  lease  of  9th  January  1704, 
certain  mountain  land  of  about  1,700  acres  in  extent,  and 
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gttierally  known  by  the  name  of  Scartnaglotorane,  but  also         J  859. 
called    Tincurry,  over  which  the   right   of  sporting  was    Watbrpabk 
claimed,  passed  to  the  lessee.  Fenkkll. 

[His  Lordship  here  stated  the  demise,  the  substance  of 
the  evidence^  tod  the  exceptions :  see  ante,  65 1,  &c.] 

In  considering  the  exceptions,  it  may  be  as  well  to  dis* 
iTiiss  at  once  the  second,  third,  and  fourth,  which  it  ap- 
pears to  me  the  Defendant  could  not  have  maintained,  and 
to  confine  myself  to  the  first  and  fifth,  which  will  be  found 
to  be  virtually  the  same.  The  exception  in  both  is  to  the 
Judge's  direction  to  the  jury  to  find  a  verdict  for  the 
Plaintiff.  If  it  had  been  upon  the  first,  to  the  Judge's 
refusing  to  tell  the  jury  to  find  a  verdict  for  the  De- 
fendant, and  upon  the  fifth,  to  his  refusal  to  tell  the  juiy 
that  the  right  of  sporting  was  granted  by  the  lease  of  9th 
January  1704,  and  to  find  a  verdict  for  the  Defendant 
BGCordingly,  neither  of  them  would  have  been  good ;  but 
upon  each  of  them  it  will  be  seen  that  although  the  De- 
fendant submitted  that  the  Judge  should  have  directed  the 
jurors  in  a  particular  manner,  yet  the  exceptions  are  pointed, 
not  to  his  refusal  to  direct  them  as  the  Defendant  insisted 
he  ought  to  do,  but  to  his  direction  itself,  which  upon  the 
first  exception  was  '^  to  find  lor  the  Plaintiff,"  and  upon 
the  fifth,  that  ''  there  was  no  question  for  them  upon  the 
issues,  and  that  they  were  bound  to  find  a  verdict  for  the 
Plaintiff."  These  exceptions  seem  to  me  to  raise  suf- 
ficiently the  real  question,  which  is,  whether  there  was 
evidence  which  ought  to  l>e  submitted  to  the  jury,  to  show 
that  the  mountain  of  Scartnaylowrane  was  parcel  of  the 
jvemises  comprised  in  the  lease  of  9th  January  1704,  or 
whether  the  language  of  the  lease  was  so  clear  that  it  re- 
quired and  admitted  of  no  explanation,  and  was  the  sub- 
ject merely  of  judicial  construction. 

In  support  of  the  opinion  of  the  learned  Judges  who 
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1859.         thought  that  parol  evidence  was  inadmissible  to  explain 
Watrrpark   the  lease,  it  must  be  contended  that  the  words  used  could 
Fbnnbll.      °^^  ^y  possibility  apply  to  and  include  the  mountain  land. 
Parol  evidence  is  generally  admissible  to  apply  the  words 
used  in  a  deed,  and  to  identify  the  property  comprised 
within  it     You  cannot,  indeed,  show  that  the  words  were 
intended  to  include  a  particular  piece  of  land,  but  you  may 
prove  facts  from  which  you  may  collect  the  meaning  of  the 
words  used,  so  as  to  include  or  exclude  a  portion  of  land, 
where  the  words  are  capable  of  either  construction.    The 
Judges,    therefore,    who    decided     that    there    was   no 
question  of  fact  to  be  left  to  the  jury,  must  have  been  of 
opinion  that  the  language  of  the  lease  was  not  capable  of 
receiving  a  construction  which  would  embrace  the  1,700 
acres  of  mountain  land.     They  must  have  considered  that 
the  mountain  land  could  not  pass  by  the  words  **  village 
of  Scartnaglowrane,'*  whatever  evidence  of  enjoyment  of 
it  by  the  lessee  might  have  been  produced.     Now,  it  ap- 
pears to  me,  that  it  was  sufficient  for  the  Defendant,  in 
order  to  enable  his  case  to  reach  the  jury,  to  show  that 
the  word  "  village  "  was  not  a  word  of  such  limited  and 
confined  meaning  as  to  be  incapable  of  comprehending  a 
large  tract  of  country ;  but  the  learned  Judge  could  not 
have  withdrawn  the  question  from  them  and  taken  it  upon 
himself  to  decide,  without  being  of  opinion  that  the  word 
'^  village  "  was  of  such  precise  and  definite  application,  as 
to  exclude  ex  vi  termini  any  such  large  extent  of  land  as 
the  mountain  land  in  question.     But  I  think  your  Lord- 
ships  will   be    of  opinion   that,   so   fiwr   irom  the  word 
"  village  "  being  a  word  which  any  one  can  precisely  de- 
fine so  as  to  be  able  at  once  to  know  what  is  and  what  is 
not  comprehended  within  it,  it  is  difficult,  if  not  impossible, 
to  find  what  was  its  exact  meaning  and  extent  at  the  tim« 
when  the   lease   of  1704   was   made.     That  its  modern 
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popular  meaning  is  different  from  its  ancient  siunification 
is  sufficiently  apparent  from  the  various  authorities  which 
were  referred  to  in  the  course  of  tlie  argument  from 
Fortescue,  from  Coke^  from  Sheppard^  and  from  other 
authors.  None  of  the  passages  referred  to  from  these 
writers  assists  in  fixing  ariy  certain  meaning  to  the  term, 
but  they  all  tend  to  establish  what  is  sufficient  for  the 
present  purpose,  that  it  is  a  word  which  was  formerly  at 
least  of  extensive  signification,  and  which  might  have 
comprehended  witliin  it  a  district  as  large  as  the  mountain 
of  ScartnaglotDrane.  It  is  quite  unnecessary  to  go  farther, 
because  if  the  word  "  village  "  was  capable  of  this  enlarged 
meaning,  then  the  Defendant's  case  ought  to  have  been 
submitted  to  the  jurors,  not  for  the  purpose  of  their  deciding 
in  the  terms  of  the  question  of  fact,  upon  which  their 
opinion  was  taken  by  the  learned  Judge,  '^  whether  under 
the  terms  of  the  lease  of  9th  January  1704,  the  1,700 
statute  acres  of  wild  mountain  land  passed  under  the  words 
*  the  village  of  Scartnaglowrane^  "  which  in  that  form  was 
a  question  for  him  and  not  for  them,  but  whether  the 
Defendant's  evidence  did  not  show  an  enjoyment  of  the 
mountain  land  as  lessee  under  the  lease  of  1704,  and  as 
parcel  of  that  lease. 

'  It  is  unnecessary  to  consider  the  nature  and  effect  of  the 
Defendant's  evidence ;  and  perhaps  it  would  not  be  right 
to  do  80,  as  it  must  be  submitted  to  another  jury.  I  think 
the  learned  Judge  ought  not  to  have  decided  the  case  him- 
self upon  his  construction  of  the  lease,  but  ought  to  have 
left  the  evidence  to  the  jury;  therefore,  that  the  first  and 
fifth  exceptions  are  sustained,  and  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  ought  to  be  affirmed, 
and  a  venire  de  novo  awarded. 


ia59. 

WaT£RPARK 

V, 

Fkn^ell. 
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1859.  Lord  Cranworth: 

Watkrpark  yiy  Lords,  concurring,  as  I  do,  entirely  in  the  view 
FBFNBLk  which  has  been  taken  of  this  case  by  my  noble  and  learned 
friend  who  has  just  sat  down,  I  might  perhaps  have  satis- 
fied myself  by  merely  giving  a  silent  acquiescence ;  but  1 
think  that  would  be  hai*dly  respectful  to  the  learned 
Judges  in  Ire/and^  who  appear  to  have  been  nearly  equally 
divided  upon  the  point  now  awaiting  our  decision.  I  shall, 
however,  make  but  very  few  observations. 

The  only  point  for  our  decision  is,  whether  the  learned 
Judge  at  the  trial  was  right  in  treating  the  question  an  one 
entirely  of  law,  and  not  at  all  of  fact;   in  other  words, 
whether  he  was  right  in  treating  tlie  description  of  the 
parcels  as  insufficient  in  point  of  law  to  include  the  moun- 
tain.    It  is  certain  that  where  parcels  are  described  in  old 
documents  by  words  of  a  general  nature,  or  of  doubtiul 
import,  we  may,  indeed  we  must,  recur  to  usage  to  show 
what  they  comprehend.     Where,   indeed,  words  have  a 
clear  definite  meaning,  no  evidence  can  be  admitted  to 
explain  or  control  them.     Thus,  a  demise  of  my  messuage 
at  Dale  could  not  by  any  parol  evidence  be  shown  to  have 
been  meant  to  describe  not  a  messui^e,  but  a  sheet  of 
water.     The  distinction  is  obvious.     Here  I   agree  witi 
the  opinions  of  the  learned  Judges  whose  assistance  we 
have  had  in  this  House,  that  the  words  of  the  deed  were 
sufficient  to  include  the  mountain,  and  that  there  was  some 
evidence   (I  do  not  speculate  as  to  its  weight)  to  show 
that  imder  the  demise  the  lessees  have  had  the  enjoymeot 
of  the  mountain. 

The  passage  referred  to  from  The  Touchstone  (z)  is  this, 
"  This  word  '  village  or  town '  is  of  large  extent  also,  and 
by  the  grant  of  it  ^  a  manor,  land,  meadow  and  pasture^ 

(s)  Page  92. 


CASES  IN  THE  HOUSE  OF  LORDS.  681 

uid  divers  such   like  things  may  pass."     The  passage         1869. 
shows  that  the  word  "  village  "  is  of  a  most  comprehensive    Watebpabk 
character^  and  though  it  does  not  refer  specifically  to  a      f»Jnell. 
mountain  as  something  which  it  may  include,  yet  it  makes 
express  mention  of  a  manor  which  certainly  might  include 
in  it  a  waste  mountain. 

Then  if  "  village  "  might  have  been  intended  to  include 
the  mountain,  is  there  evidence  to  show  that  it  was  so 
intended  ?  I  think  clearly  there  was,  even  on  the  face  of 
the  deed  itself.  The  reservation  to  the  lessee  of  the  right 
[>f  sporting  might  perhaps  have  been  made  with  reference 
>nly  to  the  lands  under  cultivation;  but  I  can  hardly  under- 
itand  the  reservation  to  tenants  of  other  lands  of  the  right 
to  cut  turf  on  the  mountain,  if  the  mountain  was  not  sup- 
posed to  be  included  in  the  lease. 

It  is  not,  however,  on  the  evidence  appearing  on  the 
bee  of  the  deed  that  I  mainly  rely.  I  think  there  is 
parol  evidence  of  usage,  from  which  it  might  reasonably 
have  been  inferred  that  under  the  word  *•  village  "  the 
moimtain  passed.  There  was  evidence  that  the  Defen- 
dant's father  had  from  time  to  time  reclaimed  and  brought 
into  cultivation  portions  of  the  mountain  for  which  he  and 
the  Defendant,  his  son,  had  been  receiving  rent,  and  that 
their  tenants  alone  depastured  their  cattle  on  it  This  was 
certainly  evidence  to  show  that  the  Defendant  had  a  title 
to  the  mountain  under  the  lease,  the  language  there  used 
being  sufficient  to  comprise  it. 

There  is  abundant  evidence  that  the  Defendant  and  his 
ancestors  sported  over  the  mountain  at  their  pleasure,  and 
"without  interruption.  This  also,  though  of  a  more  doubt- 
jful  nature,  ought  certainly  to  have  been  submitted  to  the 
jury  as  affording  some  evidence  of  ownership. 

On  these  short  grounds,  therefore,  that  the  word 
**  village ''  would  in  point  of  law  be  sufficient  to  include 

YOL.  VII.  z  z 
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1859.  the  mountain^  and  that  there  was  some  evidence  of  the 
Watbbpark  exercise  of  ownership  by  the  tenants  over  the  mountain 
Fbnnbll.  which  might  be  attributed  to  their  right  under  the  lease, 
I  think  the  Judge  was  wrong  in  withdrawing  the  case  from 
the  jury,  and  the  Court  of  Exchequer  Chamber  was  right 
in  saying  that  there  should  be  a  venire  de  novOj  the  first 
and  fifth  exceptions  having  been  improperly  overruled. 

Lord  Wensleydale  : 

My  Lords,  I  agree  in  the  opinion  of  all  the  Judges,  who 
have  been  consulted  by  your  Lordships,  that  there  ought 
to  be  a  venire  de  novo,  and  consequently  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  in  Ireland  ought  to 
be  affirmed. 

Baron  Bramwell  indeed,  in  the  first  instance,  intimated 
his  opinion  that  upon  the  grammatical  construction  of  the 
first  clause  in  the  use  of  the  connective  word  **  and,"  the 
village  of  Scartnnghwrane  and  part  of  Whitechurch  and 
Tincurry  were  comprised  in  the  148  estimated  acres,  and 
if  so,  the  mountain  of  Scar tnaglowr arte,  which  comprised 
1,700  English  acres,  could  not  pass  under  the  description 
of  the  village  of  that  name.    But  I  think  it  is  clear  that 
the  sentence  is  reasonably  capable  of  the  construction,  that 
the  village  of  Scart/iaglowrane  was   conveyed,  and  also 
part  of  Whitechurch  and  Tincurry,  containing  by  estima- 
tion 148  acres;  and  if  the  evidence  should  show  that  the 
mountain  of  Scartnaglowrane  was  comprised  in  the  term 
'^  village,"  as  afterwards  explained,  the  latter  construction 
ought  to  be  adopted. 

I  cannot  help  expressing  my  concurrence  in  the  obser- 
vations of  Baron  Greene  on  the  very  inaccurate  mode  in 
which  the  issue  in  this  case  has  been  fi-amed.  His  criti- 
cisms upon  it  are  perfectly  just.  The  attainment  of  the 
desirable  object  of  diminishing  technicalities  is  naturally 
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enough  followed  by  inconvenient  laxity,  but  may  easily        1869. 
be,  and  ought  to  be,  avoided.     The  question  ought  to  have    Waterpark 
been  more  distinctly  stated ;  but  I  agree  with  him,  that  it      yksvell. 
is  to  be  construed  to  be  an  issue  on  the  Defendant's  right 
to  the  soil  under  the  lease  of  9th  o(  January  1704,  and  his 
consequent  right  of  sporting  over  the  mountain  of  Scart- 
nagloiorane,  and  the  onus  probandi  on  that  issue  undoubt- 
edly lay  upon  the  Defendant. 

The  mode  in  which  the  exceptions  have  been  taken  is  also 
not  very  clear ;  aud  the  same  very  learned  Judge  (Baron 
Oreene)  seems  to  have  thought  that  the  great  objection 
on  which  the  Defendant  relies,  that  the  Judge  should  not 
have  at  once  directed  the  jury  to  find  a  verdict  for  the 
Plaintiff,  but  should  have  submitted  the  parol  evidence  to 
them,  is  not  open  on  this  record,  and  on  that  ground  gives 
his  opinion  that  the  judgment  of  the  Court  of  Queen's 
Bench  should  be  affirmed.  I  think,  however,  that  the 
direction  to  the  jury  to  find  a  verdict  for  the  Plaintiff  on 
the  ground  that  on  the  true  construction  of  the  lease  the 
mountain  would  not  pass,  is  sufiiciently  excepted  to, 
though  at  the  same  time  it  is  coupled  with  other  sug- 
gestions as  to  the  mode  in  which  the  Judge  ought  to  have 
directed  the  jury,  which  are  not  well  founded. 

It  appears  from  the  record  that  the  Defendant's  counsel 
often  excepted  to  the  Judge's  direction  that  the  jurors 
were  bound  to  find  a  verdict  for  the  Plaintiff,  and  did  so 
at  the  close  of  his  suggestions.  I  am  clearly  of  opinion, 
that  this  exception,  although  not  perhaps  made  in  the 
most  proper  mode,  is  well  founded,  and  that  there  was 
evidence  to  be  submitted  to  the  jurors  upon  which  they 
might  have  found  for  the  Defendant. 

In  the  course  of  the  long  and  elaborate  discussion  which 
this  case  underwent  in  the  Irish  Court,  some  observations 
were  incidentally  made  which  are  liable  to  be  misunder- 
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1859.        stood  as  to  the  limits  within  which   parol  evidence  is 
Waterpabk  receivable  to  explain  deeds,  as  if  it  could  be  done  only  in 
Fennell.     cases  of  doubt     Some  observations  were  also  made  to  the 
effect  that  what   was  intended  by  the  grantor  might  be 
always  submitted   to  the  jury  when  parol  evidence  was 
receivable.     Whether  parcel  or  not  is  often  said,  but  not 
witli    strict  propriety,  to   be   a  question  for  the  jury,  I 
apprehend  that  the  true  rule  is  perfectly  well  settled,  and 
is  fully  explained  in  Sir  James  Wigram's  excellent  treatise 
on  the  subject     The  construction  of  a  deed  is  always  for 
the  Court ;  but,  in  order  to  apply  its  provisions^  evidence 
is  in  every  case  admissible  of  all  material  facts  existing  at 
the  time  of  the  execution  of  the  deed,  so  as  to  place  the 
Court  in  the  situation  of  the  grantor.     In  deeds,  as  well  as 
wills,  the  state  of  the  subject  at  the  time  of  execution  may 
always  be  inquired  into ;  and  as  with  respect  to  ancient 
deeds  the  state  of  the  subject  at  their  date  can  seldom,  if 
ever,  be  proved  by  direct  evidence,  modem  usage  and 
enjoyment  for  a  number  of  years  is  evidence  to  raise  a 
presumption  that  the  same  cour*e  was  adopted  from  an 
earlier  period,  and  so  to  prove  contemporaneous  usage  and 
enjoyment  at  the  date  of  the  deed.     These  deeds  are  to  be 
construed  by  evidence  of  the  manner  in  which  the  subject 
has  been  possessed  or  used ;  for,  as  Lord  Coke  observes, 
*^  optimus  interpres  rerum  usus"  {a\    Weld  v.  Hornby  (b), 
Duke  of  Beaufort  v.  Swansea  (c).     Lord  Hardwicke,  with 
reference  to  the  construction  of  ancient  grants  and  deeds, 
says,  there  is  no  better  way  of  construing  them  than  by 
usage,  and  contemporanea  expositio  is    the  best  way  ^ 
go  by.     That  was  in  the  case  of  The  Atlorney-General 
V.  Parker  (d).     Lord  Si>  Leonards   follows   in  A  ttorney 


(o)  2  Ins.  282.  (c)  3  Exc.  413. 

{h)  7  East,  199.  (d)  1  Ves.  43 ;  3  Atk.  57S. 
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General  v.  Drummond(e)^  and  says,  one  of  the  most  settled         18/$9. 
rules  of  law  is,  that  you  may  resort  to  contemporaneous   Watsrpark 
usage  for  the  meaning  of  a  deed.     **  Tell  me  what  you     Fbnmjill, 
have  done  under  such  a  deed,  and  I  will  tell  you  what  the 
deed  means." 

When  the  evidence  of  all  material  facts  is  exhausted, 
and  there  is  still  ambiguity,  no  parol  evidence  of  the 
grantor's  intention,  as  distinguished  from  extrinsic  facts, 
can  be  admissible,  except  in  the  single  case  of  there  being 
two  subjects,  or  two  objects,  to  which  the  terms  of  the 
instrument  are  equally  applicable,  a  condition  of  things 
which  does  not  exist  in  the  present  case. 

The  question  is,  what  passed  under  the  description  of 
the  village  of  Scartnaglowrane  in  the  deed  of  1704  ?  That 
the  word  '^  village  *'  in  deeds  of  old  date  might  comprise 
land,  is  laid  down  in  the  passage  so  often  repeated  from 
the  ^^  Touchstone,"  where  it  is  treated  as  synonymous  with 
**  town ;"  and  the  great  majority  of  the  Judges,  and  indeed 
all  the  Judges  whom  your  Lordships  have  ultimately  con- 
sulted, are  of  opinion  that  the  word  is  capable  of  being  so 
construed.  In  modern  deeds  such  a  description  would  not 
be  likely  to  occur.  There  would  be  a  full  particular  of  (he 
land  meant  to  be  conveyed  by  specifying  the  number  of 
acres,  or  some  particular  description ;  but  in  ancient  deeds, 
especially  in  Ireland^  where  it  appears  that  small  account 
is  made  of  the  acreage  of  the  waste,  the  simple  description 
of  "village"  or  "townland"  may  suffice. 

Is  there,  then,  evidence  of  enjoyment  which  ought  to 
have  been  submitted  to  the  jury  as  proof  that  at  the  date 
of  the  lease  the  mountain  of  Scartnaglowrane  or  Tincurry 
was  enjoyed  by  the  lessee  ?  I  am  clearly  of  opinion  that 
there  is.    There  was  evidence  that  the  mountain  of  Scart^ 

(e)  1  Dru.  &  War.  368. 
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18^9.  nagloxorane  and  of  Tincurry  were  the  same  mountain; 
WiTBRPABK  that  those  under  whom  the  Defendant  claimed  sported  over 
Fennbll.  ^^  mountain  forty  years  ago,  and  were  never  stopped  by 
any  one ;  that  part  of  the  mountain  was  reclaimed  from 
time  to  time,  some  as  early  as  1836,  and  that  the  Defen- 
dant's tenants  had  occupied  and  paid  him  rent  for  some;  that 
«ome  of  it  was  tilled  and  fell  back  into  a  wild  state ;  and 
that  the  Defendant's  tenants  always  grazed  on  the  moun- 
tain, and  cut  turf  on  it    This  was  the  Defendant's  case. 

On  the  other  side  it  was  proved  that  the  Plaintiff  had 
for  three  years  paid  rates  and  income  tax  for  it ;  that  he 
had  for  ten  years  preserved  game,  and  prevented  any  per- 
son from  shooting ;  and  that  the  Defendant  was  warned  off, 
but  would  not  go ;  that  Lord  Glengall  had  a  deputation  or 
licence  from  the  Plaintiff  since  1846  for  shooting,  and  that 
the  Plaintiff  himself  was  not  interfered  with ;  and  that  the  vil- 
lage of  Scartnaghwrane  consisted  of  a  few  scattered  houses. 

This  constituted  the  case  on  both  sides ;  and  there  was 
certainly  evidence  for  some  thirty  years  of  acts  of  ownership 
exercised  over  the  mountain,  the  most  important  of  which 
was  the  reclaiming  parts  of  the  waste  at  different  times, 
without  objection  on  the  part  of  the  landlord,  and  without 
any  payment  of  rent,  to  which  he  would  have  been  entitled 
if  the  mountain  was   not  part  of  the  subject  demised, 
coupled  with  payment  of  rent  to  the  Defendant  from  the 
tenants^  which  he  was  not  entitled  to  receive  unless  the 
land  was  his  own.     The  acts  of  pasturage  and  shooting 
over  the  waste  were  proved,  with  some  evidence  to  the  con- 
trary ;  and  the  question  for  the  jury  arises,  whether  all 
these  acts  of  pasturing  and  shooting  were  to  be  considered 
as  mere  trespasses  in  a  wild  country,  and  the  inclosures  of 
the  same  nature,  each  of  little  value,  made  behind  the  land- 
lord's back,  an  appropriation,  or  a  sort  of  stealing  of  land 
without  any  authority,  or  whether  they  were  done  in  the 
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exercise  of  a  right  claimed  by  the  Defendant ;  and  whetRer        }^^ 
the  jury  would  presume,  from  modem  acts,  more  properly  Watbrpark 
disputed  by  the  lessor,  that  the  lessees  always,  from  the     Fenivlu 
date  of  the  lease,  were  in  possession  of  the  mountain,  and 
had  as  much  enjoyment  of  it  as  the  nature  of  the  case 
would  admit 

It  was  entirely  for  the  consideration  of  the  jury,  upon 
the  whole  evidence  on  both  sides,  what  character  they 
would  give  to  these  acts ;  unless  the  jury  had  been  satisfied 
that  they  were  exercises  of  a  right  to  the  possession  of  the 
soil,  and  that  the  Defendant  and  his  ancestors  had  enjoyed 
it  from  the  date  of  the  lease,  the  question  would  be  de- 
cided against  the  Defendant,  for  the  burden  of  proof  lies 
upon  him. 

It  remains  to  make  some  observations  on  the  effect  of 
the  reservation  to  Thomas  Trovers  and  other  tenants  of 
the  lands  of  Burgess^  of  free  liberty  of  commonage,  and 
cutting  of  turf  on  the  mountain  of  Tincurry,  upon  which 
much  has  been  said.  I  am  not  prepared  to  go  the  length 
of  holding  with  Baron  Bramwell,  that  if  a  man  leased  his 
fann  oi  A.j  in  the  parish  of  ^.,  and  there  was  a  covenant 
that  the  fields  Y.  and  Z.  should  be  farmed  in  a  particular 
way,  though  those  fields  were  not  part  of  the  farm,  nor  in 
the  parish  of  B.,  they  would  still  pass ;  but  I  agree  that 
the  reservation  of  right  of  common  on  the  mountain  of 
Tincurry  indicates  an  intention  that  the  mountain  of  Tin* 
curry  should  pass,  and  if  there  are  words  capable  of  pass- 
ing it,  it  will  pass.  Therefore,  if  it  shall  appear  that  the 
mountain  of  lincurry  is  not  part  of  the  148  acres  in  Tltn- 
curry  demised,  but  something  else,  and  if  the  mountain  of 
Scartnaglowrane  and  of  Tincurry  have  been  always  held  to 
be  synonymous,  so  as  to  raise  the  inference  that  they  were 
called  by  either  name  indifferently  at  the  date  of  the  lease, 
it  will  afford  strong  reason  for  holding  that  the  mountain 
passed  by  the  words  the  '^  village  of  Scartnafflowrane,' 

z  z  4 
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1859.        w&ich  are  capable  of  passing  it,  independently  of  the  proof 
Waterpabk   of  ancient  possession  of  the  mountain,  abready  sufficiently 
Fehkblu     commented  upon ;  and  if  it  did  pass,  the  defendant  would 
not  probably  be  barred  by  adyene  possession. 

Therefore  I  advise  your  Lordships  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  should  be  affirmed,  with 
costs. 

Lord  Brougham  (who  sat  as  Deputy  Speaker) : 

My  Lords,  I  agree  so  entirely  with  my  noble  and  learned 
friends  who  have  addressed  your  Lordships,  that  I  need 
not  detain  you  in  giving  my  opinion  upon  this  case.    The 
question  for  us  is  not  whether  the  evidence  which  was 
given  is  or  is  not  sufficient  to  prove  the  affirmative,  that 
the  words  '^  viUage  of  Scartnaglowrane ''  in  the  lease,  will 
pass  the  mountain  in  question,  but  it  is  for  us  to  consider 
whether  there  was  evidence  given  upon  that  point  which 
ought  to  have  been  left  to  the  jury,  and   whether  the 
learned  Judge  was  right  in  withdrawing  that  evidence  from 
the  jury.    The  Courts  in  Ireland  have  differed  in  opinion 
upon  the  question.     The  Court  of  Queen's  Bench,  the  first 
court  before  which  the  case  came,  had  one  opinion;  and 
the  Court  of  Exchequer  Chamber,  differing  from  the  former 
court,  formed,  in  my  judgment,  the  right  opinion,  that  it 
was  a  question  which  the  Judge  ought  not  to  have  with- 
drawn from  the  jury,  and,  therefore,  that  there  ought  to 
be  a  venire  de  novo.     I  have,  therefore,  no  hesitation 
whatever  in  agreeing  with  my  noble  and  learned  friend* 
upon  the  grounds  stated  by  them ;  at  the  same  time,  I 
own  that,  if  I  were  upon  the  jury,  and  a  venire  denavo  sent 
the  case  before  me,  I  should  have  very  little  doubt  upon 
the  subject.     But  it  is  not  necessary  for  me  to  say  what 
my  opinion  would  be  :    I  would  rather  abstain  from  doing 
so,  as  the  question  before  us  is.  Was  the  Juc^e  right  in 
withdrawing  that  evidence  from  the  jury?    Was  it,  of 
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was  it  not,  a  question  for  the  jury  ?    That  there  was  evi-         1859. 
dence  to  go  to  the  jury  upon  that  question  is  to  me  quite  Watbrpark 
clear,  and  therefore  I  consider  that  the  Court  of  Ex-      Ykshklu 
chequer  Chamber  in  Ireland  rightly  held  that  the  learned 
Judge  was  wrong  in  withdrawing  it  from  the  jury,  and 
properly  directed  a  venire  de  novo.     I  shall,  therefore, 
move  your  Lordships  (as  I  do  not  think  my  noble  and 
learned  friend  made  the  motion)  to  give  judgment  for  the 
Defendant  in  Error,  smd  that  a  venire  de  novo  be  awarded. 
Judgment  for  venire  de  novo  affirmed. 

Lords'  Joumab,  12th  July  1859. 


Algernon  Greville     -        -        -    Appellant.  1859. 

Anne  Bbowne        -        -        -        -    Respondent.        Jnly  28, 29. 

Will 
Iw  there  are  general  gifts  of  legacies,  and  then  of  the  rest  and    Real  Estate^ 
residue,  real  and  personal,  blending  the  whole  in  one  mass,  (though      (^p<irffe  on. 
•ocompanied  by  a  power  to  the  legatee  of  the  residue,  ^  to  dispose   p^^^^SeU 
of  the  same  in  any  manner  he  may  think  proper"),  the  legacies  are 
a  charge  on  the  realty  {dub.  Lord  Wenskydale). 

A  testator  gare  a  legacy,  which,  if  not  received,  was  to  form  *^  part 
of  the  residue  of  my  property."  Then  followed  a  legacy  to  A,B,; 
Imt  if  the  legatee  should  die  before  time  for  payment,  it  was  to  be 
considered  '^  as  part  of  the  residue  of  my  property,  and  to  go  and 
meige  in  the  same."  After  some  small  legacies,  his  will  concluded, 
**  All  the  rest,  residue,  and  remainder  of  any  property  I  may  die 
possessed  of,  whether  estates,  freeholds,  &c.  &c.,  bonds,  bills,  &c., 
annuities,  &c.,  I  devise  and  bequeath  to  my  son,  in  the  fullest 
manner  I  can,  with  liberty  to  him  to  dispose  of  the  same  in  any 
manner  he  may  think  proper."  The  son  was  named  as  one  of  the 
executors,  but  did  not  act  as  such.  The  will  was  proved  by  the 
other  executor.    The  son  mortgaged  the  real  estates : 

HsLD,  that  the  legacy  to  A.  B.  was  a  chaige  on  the  real  estates,  and 
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on  a  sale  of  them  in  the  Incumbered  EstateB  Court,  took  precedeDce 
oyer  the  mortgages,  notwithstanding  the  ^neral  power  to  the  de- 
visee to  dispose  of  the  estates  in  any  manner  he  thought  proper. 


This  was  an  appeal  against  a  decision  of  the  Lord  Chan- 
cellor and  Lord  Justice  Blackburne^  sitting  as  Commit 
sioners  of  Appeal,  from  the  judgment  of  the  Incumbered 
Estates  Court. 

John  Browne f  of  Galway,  \iQ.d  one  son,  Michael  J,  Browne^ 
and  two  daughters,  Maria  (L^dy  Ffrench),  and  theBespoo- 
dent.    By  his  will  (which  contained  many  interlineaticxis), 
dated  20th  January  1825,  he  bequeathed  to  his  wife  an 
annuity  of  lOOZ.  in  addition  to  what  she  was  entitled  to 
under  her  marriage  settlement,  ^'  the  same  to  be  in  liea 
and  satisfaction  of  any  dower  or  thirds  she   may  be  en- 
titled to  out  of  my  real  estates,  or  any  other  property  I 
may  die  possessed  of,"  with  the  usual  power  of  distress. 
Then  followed  a  bequest  of  the  household  fiimiture  to  his 
wife ;  then  a  sum  of  1,000  /.,  in  trust,  to  give  such  part  of 
it  as  she  might  think  fit  to  his  daughter  Anne  on  her  mar^ 
riage  with  her  mother's  consent,  **  to  bear  no  interest  tiD 
then ;  the  entire  (whole)  or  the  remainder  of  the  said  sum 
of  1,000  /.  to  go  and  be  considered  as  part  of  the  residue 
of  any  property  as  hereafter  bequeathed  to  my  first  object 
on  earth,  my  best  of  sons,  Michael  Joseph   Browne,    I 
farther  bequeath  to  my  dear  and  very  dear  daughter  Anu 
Browne^  in  addition  to  any  part  of  the  above  recited  sam 
of  1,000  2.,  a  farther  or  additional  sum  of  5,000  /.  sterling, 
including  the  property  already  settled  on  her  by  my  mar- 
riage articles ;  and  also  the  value  of  the  property  made 
over  for  her  use  before,  all  payable  on  her  marriage  with 
the  consent  of  her  mother,  the  interest  thereof,  at  five  per 
cent.,  to  be  regularly  paid  till  then.     But  should  my  said 
daughter  Anne  Browne  die  before  her  marriage,  then  my 
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vill  is  that  this  bequest  shall  be  considered  as  part  of  the 
esidue  of  my  property,  and  go  and  merge  in  same/' 
To  his  daughter  Lady  Ffrench  (to  whom  he  had  given  as 
L  portion  10,000  /.)  and  to  her  husband  and  children,  and 
o  his  own  sister  Julia  he  left  5  /.  a  piece,  and  concluded 
hus  :  '*  As  to  all  the  rest,  residue  and  remainder  of  any 
)roperty  I  may  die  possessed  of,  or  entitled  to,  of  what 
lature  soever,  whether  estates,  freehold  leases,  leases  for 
fears,  stocks  of  every  kind,  also  bills,  bonds,  notes, 
innuities,  or  otherwise,  I  hereby  bequeath,  devise,  give, 
ind  grant  the  same  to  my  first  object  on  earth,  my  son, 
Michael  Joseph  Browne^  in  the  fullest  manner  I  can  or 
(hall  have  it  in  my  power,  with  liberty  to  him  to  dispose 
)f  the  same  in  any  manner  he  may  think  proper,"  and  he 
9Lppointed  his  son  his  sole  executor.  By  a  codicil  he 
ippointed  John  Kirwan  his  executor  in  case  his  son  should 
lot  wish  to  act  as  one  of  the  executors. 

The  testator  died  in  1825,  and  the  son  having  declined 
to  act  as  executor,  the  will  was  proved  by  Kirwan, 

Michael  Joseph  Browney  the  son,  entered  into  possession 
af  the  estates,  and  paid  the  interest  on  the  legacy  of 
5,000  7.  to  his  sister  down  to  1842.  On  the  1st  Sep- 
tember 1846  he  mortgaged  the  estates  to  the  Appellant 
Emd  other  persons.  On  the  29th  May  1852  a  petition  for 
sale  was  presented  in  the  Incumbered  Estates  Court,  and 
an  absolute  order  for  sale  was  made  on  the  8th  September . 
1852.  On  the  4th  December  1855  the  estates  were  sold 
for  a  sum  of  69,410  /.,  a  sum  not  sufficient  to  pay  off  the 
mortgages  and  interest  then  due. 

On  the  settling  of  the  final  schedule  on  the  1 5th  De- 
cember  1856,  Mr.  Commissioner  Longjield  held,  that  the 
Respondent,  Anne  Browne^  was  entitled  to  be  paid  the 
l^acies  bequeathed  to  her  by  the  will  of  her  father  in 
priority  to  the  mortgagees.  The  full  Court  confinned  this 
decision,  and  on  appeal  to  the  Lord  Chancellor  and  Ix>rd 


1859. 


Grbyillb 
Bbowns. 
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1859.         Justice  Blachbume  in  the  Court  of  Appeal,  it  was  agm 
Gbbtillx      affirmed.    The  present  appeal  was  then  brought. 

Bbownb,  The  Attorney-General  (Sir  R.  BetheU)  andMr.  Mom 

for  the  AppeUant. 

There  is  no  necessary  implication  here  to  make  these 
legacies  a  charge  upon  the  land.     The  words  may  be  satis- 
fied  by  taking  the   residue  of  the  personal   estate,  the 
rest  of  the  testator's  property.     It   is  admitted  that  the 
Courts  have  sometimes  shown  a  tendency  to  chaise  liabi- 
lities of  this  kind  on  land  ;  first,  debts  were  charged,  and 
now  the  attempt  is  made  to  charge  legacies ;  but  tbatcan- 
not  be  done  in  a  case  like  the  present,  where  the  intentiao 
to  create  such  a  charge  is  not  clearly  expressed.    There  b 
no  settled  rule  on  the  subject  which  can  be  appealed  to 
as  justifying  the  decision  of  the  Court  below.     The  cbief 
cases  are  all  the  other  way.    The  first  is  that  of  Ikam  t. 
Oardiner  (a),  where  the  personal  estate  not  being  sufficieot 
to  pay  all  the  charges,  the  deficiency  was  held  not  to  be 
chargeable  on  the  land.    The  words  were,  •*  As  to  my 
worldly  estate,  I  dispose  of  the  same  as  follows :  after 
my  debts  and  legacies  are  paid;"  then  he  gave  seyeni 
legacies.    Of  course  "  worldly  estate  "  must  mean  both  real 
and  personal,  but  still  no  charge  can  be  imposed  on  real 
estate  without  plain  words  of  intention,  or  necessary  impli- 
cation, and  so  it  was  held  there  that  none  was  created 
Lord  Macclesfield  there  said,  '^  As  plain  words  are  neces- 
sary to  disinherit  an  heir,  so  words  equally  plain  are  requi- 
site to  charge  the  estate  of  an  heir ;  for  a  charge,  so  far  as 
the  value  of  it  amounts,  is  pro  tanto  a  disinherison.''    [Lord 
Brougham:  What  were  the  other  words  of  that  will!] 
They  were,  "  Afler  all  my  l^acies  paid,  I  give  the  residue 
of  my  personal  estate  to  my  son,''  and  then  he  devised  his 
fee-simple  estate  to  his  son,  and  his  heirs.  Bench  v.  Rla  (b) 

(a)  2  P.  Wins.  187.  (»}  4  Madd.  137. 
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and  Awbrey  v*  MyddUton  (c)  are  distinguishable.  Fn  the 
former  there  was  a  gift  of  everything  to  the  wife  for  life,  and 
then,  after  her  decease,  diflfierent  legacies  were  given ;  there 
they  were  held  to  be  chargeable,  but  that  was  because  the 
testator  had  begun  by  putting  together  the  real  and  per- 
sonal property,  the  whole  of  which  was  taken  by  the  widow 
doring  her  life,  and  so  making  all  his  legacies  attach  on  that 
mass.  That  has  not  been  done  here.  In  the  latter  case  the 
decision  ought  to  be  ascribed  to  the  pailicular  terms  of  the 
direction  for  payment  of  the  legacies  by  the  executor,  and 
then  the  gift  of  the  general  residue  of  realty  and  person- 
alty to  him. 

In  Kightley  v.  Kightley  (d)  it  was  held,  that  where  there 

is  only  a  general  gift  of  legacies,  they  are  not  charges  on 

the  land,  and    that  opinion,  founded  on  the  distinction 

between  debts  and  legacies,  was  adhered  to  by  the  Master 

of  the  Rolls  in  Shallcross  v.  Finden  («).    In  Cole  v.  Turner 

(/)  the  freehold,  copyhold,  and  leasehold  estates  were  all 

blended  together,  and  there  was  then  a  general  gift  of 

legacies  which  could  not  be  satisfied  except  by  making 

diem  a  charge  on  the  land.     In  such  a  case  the  decision  was 

inevitable;  for  if  I  give  to  A.  5,000  /.,  and  then  all  the  rest 

of  my  manor  of  Blachhouse  to  i3,,  the  words  of  the  two 

gifis  would  be  insensible  but  for  treating  the  5,000  /.  as 

t  charge  upon  the  land.     Mirehouse  v.  Scaife  {ff)  is  not  to 

be  treated  as  an  authority  against  the  Appellant     It  is 

fliere  said,  *'  If  the  term  *  residue '  was  used  by  the  testator 

with  reference  to  what  remained  after  deducting  Gillfoot, 

Wore  given,  the  meaning  and  construction  must  be  the 

•me  as  if  he  had  first  enumerated  all  his  lands,  and  then 

Wgiven  Gillfoot,  and  then  had  devised  all  the  rest  of  his 

ttnmerated  lands.     When  the  testator  speaks  of  the  '  rest 


1859. 
Grbvillb 

Brown  B. 


(e)  4  Vin.  Abr.  Tit.   Charge  D.  Cas.  15  ;  2  Eq.  Cas.  Abr.  497. 

{i)  2  Ves.  Jnn.  82B.  (/)  4  Ruse.  370. 

(0  3  Ves.  737.  (s)  2  Myl.  and  Cr.  695. 
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and  residue  *  of  his  personal  estate,  he  certainly  meant 
what  would  remain  after  payment  of  his  debts  and  legades. 
Is  it  not  natural  to  suppose  that  he  used  those  words  in  the 
same  sense  when  applied  to  his  real  estate  ?  "  That  is  deirij 
erroneous.  A  legacy  comes  without  any  direction  oat  of 
the  personal  estate ;  that  was  settled  in  Kightley  ▼.  Kighiki^ 
and  submitted  to  in  Bench  v.  BiUsy  and  really  acted  on  b 
Cole  V.  Turner.  This  expression  of  opinion  in  Mirehom 
V.  Scaife  is  the  only  one  on  the  opposite  side,  and  that  b 
erroneous.  In  Francis  v.  Clemow  (Ji)  the  testator  first 
gave  a  pecuniary  legacy,  then  a  fiEum  to  his  wife,  at  sudi 
rent  as  his  brother  Robert  should  think  fit ;  then  the  rest, 
residue,  &c.,  of  his  real  and  personal  estate  to  his  son  Jnia^ 
whom  he  appointed  executor ;  and  Vice-Chancellor  Wwi 
held,  that  the  residuary  form  of  the  devise  to  the  execntor 
made  the  legacy  a  charge  on  the  real  estate,  notwithstanding 
that  a  previous  interest  in  the  real  estate  was  given  by  the 
will.  There,  however,  a  wrong  view  was  taken  of  Bench  t. 
BileSy  and  Kightley  v.  Kightley  was  not  cited.  WAeder  t. 
Howell  (i)  simply  followed  Francis  v.  C/emou:.  The  autho- 
rities, therefore,  by  no  means  make  out  the  proposition 
asserted  by  this  decision  in  the  Court  below.  In  Mirehmt 
V.  Scaife  Lord  Cottenham  (oTgot  the  rule,  that  where  the 
words  can  be  satisfied  by  one,  the  usual,  interpretation,  a 
Court  is  not  justified  in  seeking  for  another.  There  is,  too, 
a  great  distinction  between  debts  and  legacies,  and  the 
latter  are  not  to  be  charged  on  land  unless  there  is  a  clear 
intention  so  to  charge  them.  No  such  intention  is  shown 
here.  The  words  of  the  will  must  be  taken  reddenA 
singula  singulis.  "  The  rest  of  my  property  ^  mean  my 
real  estate,  and  apply  to  nothing  else,  and  *'  the  residue  and 
remainder  "  mean  that  which  remains,  deducting  what  has 
been  previously  given,  and  are  applicable  to  the  personal 


(h)  1  Kay,  4,36 ;  see  Harris  v. 
Watkini,  id.  438. 


(t)  3  Kay  &  Joh.  198. 
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property  alone^  which  is   primarily  chargeable  with  the 
legacies. 

In  Parker  v.  Fearnley  {j)  the  testatrix  made  a  gift  of 
her  fumiturey  and  then  of  pecuniary  legacies^  which  were 
to  be  paid  within  two  years  after  her  death  by  her 
executor ;  then  she  devised  all  her  real  estate  to  her  son 
CharTeSy  and  to  him  she  gave  the  residue  of  all  her  per- 
sonal estate.  The  legatees  filed  a  bill  to  charge  the  real 
estate,  but  Sir  J.  Leach  refused  it's  prayer,  observing  that 
there  were  no  words  in  the  will  to  charge  real  estate. 
Here,  too,  the  son  had  authority  to  dispose  of  the  real 
estate,  which  authority  he  would  not  have  required  if  it 
was  only  intended  that  he  should  dispose  of  what  he  was 
himself  entitled  to  after  all  other  claimants  had  been  paid. 
The  l^acy  here  was  only  payable  on  the  marriage  of  the 
daughter.  Tlie  son  had  authority  to  dispose  of  the  estate 
in  any  manner  he  thought  proper.  A  charge  payable  out 
of  the  profits  of  land  is,  by  a  rule  of  equity,  regarded  as 
a  charge  payable  out  of  the  land  itself.  That  was  felt  to 
be  an  evil,  and  therefore  in  modem  times  Judges  have 
held,  that  an  authority  to  dispose  of  the  land  authorises 
the  person  having  it  to  give  a  valid  dischai^e  to  the  pur- 
chaser, even  in  cases  where  the  money  is  not  immediately 
payable  to  the  cestui  que  trust,  Balfour  v,  Welland  (A), 
Sowersby  v.  Lacy  (/),  Lavender  v.  Stanton  (m) ;  and  in 
Stroughill  v.  Anstey  (n),  where  a  power  of  sale  to  raise  a 
particular  charge  was  given,  and  the  estate  was  devised 
subject  to  that  charge,  it  was  held,  that  a  mortgage  which, 
imder  the  circumstances,  was  a  proper  way  of  raising  the 
money  to  meet  the  charge,  was  within  the  power  thus  con- 
ferred«     Here  the  case  is  still  stronger.     The  son  had  the 
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general  power  to  dispose  of  the  estate  in  any  manner  he 
thought  proper,  which  disproves  any  intention  on  the  part 
of  the  testator  to  render  the  estate  liable  to  legacies,  and 
establishes  the  right  of  the  son  to  give  a  valid  title  to  the 
mortgagees,  discharged  of  all  liabilities. 

Mr.  Roundell  Palmer  and  Mr.  Lawless  (of  the  Irish  Bar), 
for  the  Respondent,  were  not  called  on. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  in  this  case  I  am  of  opinion  that  the  decision 
of  Mr.  Commissioner  Longfield  and  Mr.  Commissioner 
Hargravej  confirmed  by  the  Lord  Chancellor  of  Ireland^ 
and  the  Lord  Justice  of  Appeal  in  Ireland  is  right;  and 
I  think  that  if  your  Lordships  were  to  come  to  a  contrary 
conclusion,  you  would  disturb  the  well-settled  and  usefiil 
rules  of  property  which  have  prevailed  for  a  century  and  a 
half. 

My  Lords,  the  first  question  is,  whether  these  legacies 
are  a  charge  upon  the  real  estate.     If  it  were  res  integrOj 
and  we  had  to  construe  this  will  by  the  language  employed, 
without  any  reference  to  the  construction  which  has  been 
put  upon  similar  language  in  other  wills,  I  might  aUow 
that  there  is  great  force  in  the  very  able  and  ingenious 
argument  we  have  had  fi*om  the  Bar.     It  might  then  be 
contended  that  the  testator  had   no  notion  whatever  of 
charging  the  land  with  these  legacies ;  but  we  find  that 
from  the  time  of  Lord  Macclesfield  and  Lord  Cowper,  down 
to  the  time  of  Lord  Cottenham  and  Vice-Chancellor  Poy 
Wood,  a  rule  has  prevailed  upon  this  subject  which  has 
been  acted  upon  uniformly  by  all   Judges  except  Lord 
Alvatileyy  a  very  eminent  authority  (I  do  not  mean  in  the 
slightest  degree  to  disparage  him),  but  with  that  exception 
by  ell  the  Judges  that  have  determined  such  cases.    F^^ 
nearly  a  century  and  a  half  thb  rule  has  been  laid  down 
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and  acted  upon,  that  if  there  is  a  general  gift  of  legacies^ 
and  then  the  testator  gives  the  rest  and  residue  of  his  pro- 
perty,  real  and  personal,  the  legacies  are  to  come  out  of  the 
realty.  It  is  considered  that  the  ivhole  is  one  mass ;  that 
part  of  that  mass  is  represented  by  legacies,  and  that  what 
18  afterwards  ^iven,  is  given  minus  what  has  been  before 
given,  and  therefore  given  subject  to  the  prior  gift.  That 
seems  to  me  to  be  the  view  which  was  taken  in  the  cases 
before  Lord  Cowper  and  Lord  Macclexfieid,  The  language 
in  which  it  is  expressed  varies  from  time  to  time,  but  still 
that  rule  seems  to  have  been  uniformly  acted  upon,  and  I 
would  say,  in  the  language  used  by  Vice-Chancellor  Page 
fFoodf  in  the  last  case  upon  the  subject,  Wheeler  v.  Howell, 
that  in  the  present  case  '^  I  feel  that  I  should  be  only  in- 
troducing a  useless  and  mischievous  distinction  if  I  held 
the  legacy  not  to  be  a  charge,  the  principle  of  the  decision 
being  in  truth  the  same  in  the  case  of  legacies  as  in  that 
of  debts/' 

I  therefore  conceive  it  to  be  unnecessary  to  travel  over 
and  criticise  that  long  series  of  cases  which  seems  to 
establish  that  as  a  general  rule  which  must  be  acted  upon, 
that  the  testator,  in  using  this  language  in  his  will,  must 
be  supposed  to  use  it  according  to  the  sense  in  which  the 
words  have  uniformly  been  construed,  and  to  mean  that 
the  l^acies  should  be  a  charge  upon  the  real  estate. 
Here  the  testator  gives  the  legacies  generally,  and  then  he 
aays,  '*  As  to  all  the  rest,  residue  and  remainder  of  any  pro- 
perty I  may  die  possessed  of,  or  entitled  to,  of  what  nature 
soever,  whether  estates  freehold,  leases,  leases  for  years, 
stocks  of  every  kind,  also  bills,  bonds,  notes,  annuities  or 
otherwise,  I  hereby  bequeath,  devise,  give  and  grant  the 
same  to  my  first  object  on  earth,  my  son,  Michael  Joseph, 
Browne,  in  the  fullest  manner  I  can."  It  is  quite  clear, 
that  here  there  is  first  a  general  gift  of  legacies,  and  then 
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there  is  a  disposition  of  the  rest,  residue,  and  remainder  of 
his  property,  real  and  personal,  of  what  nature  soever,  to 
his  son.  'fherefore,  following  the  rule  which  has  been  ao 
long  acted  upon,  these  legacies  are  clearly  charged  upon 
the  real  estate. 

Then,  my  Lords,  as  to  the  second  point,  the  discharge 
Twenty-one  years  after  the  death  of  the  testator,  hb  soa 
mortgaged  the  land  for  50,000  L ;  and  it  is  aUowed,  that 
upon  the  face  of  the  deed  there  is  no  reference  whatsoefer 
to  those  legacies.     No  part  of  the  legacies  was  paid ;  and 
I  presume,  that  after  he  had  thus  charged  the  land  with 
the  legacies,  unless  there  is  some  special  power  in  the  wiO 
enabling  the  son  to  sell  the  land  discharged  from  the 
legacies,  it  can  hardly  be  supposed  that  what  has  taken 
place  can  amount  to  a  discharge  of  the  burthen  that  was 
placed  upon  the  land  in  respect  of  the  legacies.     No 
authority  has  been  quoted  to  show  that  this  power  exists. 
Is  there,  then,  here  any  such  special  power?    I  am  of 
opinion  that  the  words  that  follow  what  I  have  read  are 
mere  surplusage ;  they  merely  express  what  would  other- 
wise be  implied.     This  testator  is  fond  of  a  florid  style; 
he  deals  in  superlatives ;   he  is  very  rhetorical,  and  he 
makes  use  of  a  great  many  more  words  than  would  be 
sufficient  to  accomplish  his  purpose.     He  says,  "  I  hereby 
devise,  bequeath,  give  and  grant  the  same  to  my  first 
object  on  earth,  my  son,  Michael  Joseph  Browne^  in  the 
fullest  manner  I  can  or  shall  have  it  in  my  power,  with 
liberty  to  him  to  dispose  of  same  in  any  way  he  may  think 
proper.'*     We  are  now  considering  whether  these  lands 
have  been  discharged  of  the  legacies:  we  must  consider 
that  they  are  charged  with  them.    Then  he,  having  thos 
charged  the  land,  did  he  mean  by  those  words  to  give  his 
eldest  son  the  power  of  disposing  of  the  land  at  any  time, 
so  that  the  younger  children  would  be  deprived  of  the 


CASES  IN  THE  HOUSE  OF  LORDS.  699 

security  which  he  had  before  provided  for  them?    I  think         1850. 
that  no  such  meaning  can  be  educed  from  the  language  he      GiiETnxB 
employs,   and   that  therefore  this  mortgage  has  not  the       Bbow2«, 
effect  of  discharging   the   land  of  these  legacies.     My 
opinion  is,  that  this  Appeal  should  be  dismissed,  and  the 
Decree  affirmed. 

Lord  Brougham: 

My  Lords,  I  entirely  concur  with  my  noble  and  learned 
friend,  that  these  legacies  are  a  charge  upon  the  land.  The 
only  difference  of  opinion  that  I  have  with  him  is,  that 
whereas  my  noble  and  learned  friend  said,  that  if  it  were 
res  integra,  not  ruled  by  a  long  current  of  decisions,  there 
might  be  a  doubt  about  it,  I  really  have  no  doubt  at  all  about 
it.  In  the  first  place,  I  have  no  doubt  that  the  decisions 
which  have  been  given  upon  this  subject  are  strictly  and 
logically  correct ;  and  then  I  have  no  doubt  also  upon  the 
construction  of  the  words  themselves,  that  the  legacies 
here  are  a  charge  upon  the  land. 

Lord  Cranworth: 

My  Lords,  I  entirely  concur  in  the  opinion  which  has 
been  expressed  by  my  noble  and  learned  friends,  and  I 
also  concur  with  my  noble  and  learned  friend  opposite, 
that  if  there  had  not  been  a  single  decision  upon  this  sub- 
ject, if  I  were  only  called  upon  to  say  what  is  the  meaning 
of  such  a  devise,  according  to  the  natural  import  of  the 
words,  and  knowing  by  what  class  of  persons  they  are 
written,  I  should  not  have  the  least  doubt  in  the  world 
that  nine  persons  out  of  ten  would  mean  exactly  what  the 
cases  have  interpreted  the  words  to  mean.  The  distinc- 
tion that  is  suggested  between  real  and  personal  property 
is  an  artificial  part  of  the  case.  It  is  perfectly  true  that 
we  know  how  differently  real  property  and  personal  pro- 
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perty  are  dealt  with  by  our  law.  And  In  reading  a  devise 
of  real  estate  to  one  person  and  of  personal  legacies  to 
another^  and  of  the  rest  and  residue  of  the  real  and  per* 
sonal  property  to  a  third,  we  may  see  that  there  might  be 
a  mode  of  interpreting  it  reddendo  singula  $inguli$f  as  mean- 
ing to  give  the  rest  of  the  personal  property  to  one  person, 
and  the  rest  of  the  realty  to  another.  But  that  is  not  the 
natural  meaning  of  the  words.  I  feel  the  force  of  some- 
thing that  was  said  by  Sir  John  Leach,  not  in  the  case  in 
Maddock,  but  in  a  subsequent  case,  where,  with  reference 
to  the  words  '^  the  rest  and  residue  of  my  real  and  per- 
sonal estate,"  he  says,  that  the  rest  and  residue  mean  some- 
thing after  something  has  been  deducted.  After  what  has 
been  deducted  ?  Why  that  which  has  been  given  before : 
and  that  appears  to  me  to  solve  the  whole  difficulty. 

The   Attorney   General,  in  bis    very  able    argument 
yesterday,  tried  to  point   out  a  distinction  which  exists 
in  some  of  the  earlier  cases,  for  the  purpose  of  showing 
that  the  generality  of  the  rule,  as  laid  down  in  the  more 
modern  cases,  was  not  warranted  by  those  earlier  decisions; 
and  he  refers  particularly  to  the  case  of  Awhrey  v.  Mid' 
dleton  as  being  the  earliest  case  upon  the  subject;  and 
he  endeavoured  to  distinguish  that  case  by  the  circum- 
stance that  the  legacies  there  were  directed  to  be  paid  by 
the  executor,  and  the  gift  of  the  general  residue  of  the 
realty  and  personalty  was  to  the  executor.     He  is  pe^ 
fectly  correct  in  that;  but  it  is  a  singular  thing  that,  not 
only  does  Lord  Cowper  not  put  his  decision  upon  that,  but 
counsel  at  the  bar,  adverting  to  that  circumstance  of  the 
direction   of  the   legacies  to   be  paid  by   the    executor, 
actually  puts  it  as  an  argument  for  the  contrary  result,  and 
says  that,  inasmuch  as  the  legacies  were  to  be  paid  by  the 
executor,  that  shows  that  they  were  to  be  paid  only  out  of 
the  personal  estate.     In  truth,  in  Awbrey  v.  IdiddiHou  the 
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real  question,  as  I  understand  it,  wad  whether,  under  the 
gift  of  '^  all  the  rest  and  residue  of  his  goods  and  chattels 
and  estate/'  real  estate  was  meant  to  be  included.  There 
had  been  a  previous  gift  in  the  will  of  a  particular  real 
estate,  and  the  question  seemed  to  tui*n  upon  this,  whether 
the  word  "  estate "  there  was  to  be  held  to  include  real 
estate.  And  Lord  Cowper  said  that,  inasmuch  as  he 
begins  by  saying,  "  As  to  all  my  worldly  estate,  1  give 
in  manner  following,"  the  word  ''  estate  "  was  to  be  taken 
to  include  real  estate.  But  he  does  not  put  it  at  all 
upon  the  fact  of  the  direction  to  the  executor,  who  was  hi& 
nephew  and  sole  residuary  legatee.  What  he  says  is  this : 
**  Now,  tlie  words  (rest  and  residue)  in  this  place  may 
have  some  stress  laid  upon  them,  and  seem  to  refer  to  the 
introductive  clause  in  the  will  (as  to  all  his  worldly  estate, 
&c.),  which  certainly  extends  to  lands  in  a  will,  and  will 
bear  a  larger  construction  by  reference  to  the  first  clause, 
by  which  he  intimates  that  he  intended  to  dispose  of  all 
bis  estate,  both  real  and  personal,  by  his  will,  and  therefore 
he  uas  of  opinion  that  by  the  devise  of  all  the  rest  and 
residue  of  his  goods,  chattels,  and  estate,  all  his  lands  do 
pass  to  his  executor,  and  that  he  takes  by  the  will,  and  not 
by  descent  as  heir  at  law." 

Then,  with  regard  to  the  decision  of  Bench  v.  Biles 
before  Sir  John  Leachj  the  Attorney-General  endeavoured 
▼ery  ably  to  distinguish  it  from  the  present  case.  It  ap- 
pears to  me  to  be  utterly  undistinguishable.  It  is  true 
that  in  that  case  the  blending  of  the  real  estate  with  the 
personal  took  place  during  the  life  of  the  widow,  who  took 
the  whole  during  her  life*  What  difference  does  that 
make  ?  The  testator  gives  all  his  real  and  personal  estate 
to  his  wife  for  life ;  he  gives  pecuniary  legacies,  and  all  the 
rest,  residue,  and  remainder  of  his  real  and  personal  estate 
he  gave,  devised,  and  bequeathed  to  his   two  nephews. 
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How  is  the  effect  of  that  altered  by  the  fact  that  there  had 
been  a  previous  life  estate  before  the  pecuniary  legacies 
took  eflFect? 

That  authority  was  followed  by  the  same  learned  Judge 
in  Cole  v.  Turner^  when  he  was  at  the  Rolls,  and  which 
has  been  evidently  followed  by  Lord  Cotteiiham  in  Mire* 
house  V.  Scaifey  and  it  has  been  since  followed  in  two  cases 
by  Vice-Chancellor  Page  Wood.  And  I  feel  perfectly 
confident  that  if  we  could  know  the  amounts  of  property 
that  have  been  distributed,  of  which  there  is  no  report,  in 
reliance  upon  the  rule  of  construction  laid  down  by  these 
decisions,  we  should  feel  that  we  were  doing  the  greatest 
possible  injustice  if  we  were  to  swerve  in  the  slightest 
degree  from  what  I  consider  to  be  the  settled  canon  of 
construction :  I  therefore  concur  with  my  noble  and  learned 
friend  that  the  judgment  below  ought  to  be  affirmed. 


Lord  Wensleydale: 

My  Lords,  the  question  in  this  case  is  as  to  the  construc- 
tion of  the  will  of  Mr.  Browne.  What  is  the  true  meaning 
of  that  will  ?  I  take  it  to  be  a  long  and  well-established 
rule,  that  we  must  read  the  words  of  a  will  in  their 
ordinary  grammatical  sense,  and  give  them  no  other  coo* 
struction  than  that,  unless  so  reading  them  leads  to  some 
absurdity,  or  some  contradiction  to  another  part  of  the 
instrument  which  is  to  be  construed.  There  is  no  occasion 
to  apply  the  latter  part  of  the  rule  in  this  case. 

Now,  I  confess  that  without  reference  to  former  de- 
cisions that  have  been  given  upon  the  subject,  if  I  had 
read  this  will  for  the  first  time,  and  had  not  known  that 
there  was  any  decision  upon  it,  I  should  not  have  ente^ 
tained  the  least  doubt  as  to  its  meaning.  The  testator 
first  begins  by  a  charge  upon  this  estate  of  100  iL  a  year, 
with  a  power  to  distrain;  that  is  clearly  a  charge  upon  tbt 


CASES  IN  THE  HOUSE  OF  LORDS. 


708 


real  estate.     He  then  gives  other  legacies  of  1,000  Z.  and 
6,000/.,  and  other  small  legacies  which  are  c\eBx\y  prima 
facie  a  charge  upon  the  personal  estate ;  and  then  he  gives 
the  residue  in  these  terms:  ^' As  to  all  the  rest,  residue, 
and  remainder  of  any  property  I  may  die  possessed  of,  or 
entitled  to,  of  what  nature  soever,  whether  estates,  freehold 
leases,  leases  for  years,  stocks  of  every  kiud,also  bills,  bonds, 
notes,  annuities,  or  otherwise,"  (that  is  both  real  and  per* 
sonal)^  '^I  hereby  devise  the  same  to  my  son  JUichael 
Joseph  Browne  in  the  fullest  manner  I  can."     I  certainly 
should  not  feel  the  least  doubt  myself  that  the  meaning  of 
that  was  simply  to  leave  the  rest  of  the  personal  estate 
minus  the  charge  upon  the  real  estate.    That  would  give 
effect  to  every  word  in  the  will ;  that  is,  "  I  leave  the  re- 
mainder of  my  real  estate  charged  as  aforesaid,  and  I  leave 
the  rest  of  my  personal  estate,  which  has  several  charges 
upon  it  before:"     I  should  not  have  had  the  slightest 
doubt  tiiat  that  was  the  true  construction  of  it,  and  I 
should  never  have  dreamt  that  the  testator  meant  to  say 
that  the  charge  upon  the  personal  estate  was  to  be  trans- 
ferred to  the  real  estate. 

I  have  heard  complaints  at  the  Bar,  and  I  have  strongly 
shared  in  those  complaints,  that  in  all  questions  of  this  kind 
relating  to  wills,  innumerable  cases  are  cited  which  are  of 
very  little  authority,  because  the  words  of  one  will  differ 
so  much  from  those  of  another,  that  there  is  very  seldom 
any  light  derived  from  decisions  upon  other  wills.  If 
indeed  a  long  course  of  decisions  has  estabUshed  a  parti- 
cular meaning  as  belonging  to  particular  words,  the  testa- 
tor must  be  supposed  to  have  used  those  words  in  that 
sense,  and  they  must  be  so  construed ;  but  short  of  that, 
I  think  very  little  effect  is  to  be  attributed  to  former 
decided  cases.  And  my  doubt  is  certainly,  after  hearing 
the  very  able  argument  of  the  Attomey^Qeneral  at  the 
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Bar,  whether  you  can  predicate  from  this  long  bead  roll  of 
cases,  that  any  such  principle  has  been  established,  thai 
because  a  testator  happens  to  mention  real  and  personal 
property  in  one  category,  therefore  the  real  property  is 
liable  for  the  legacies.  But  as  my  noble  and  learned 
friends  take  a  different  view,  and  consider  that  it  has  been 
established  as  a  proposition  that  wherever  realty  and  per- 
sonalty are  united  together  in  one  fund,  they  are  both 
made  subject  to  the  legacies  given  by  the  will,  of  course, 
that  rule  of  construction  must  be  applied  to  this  particular 
will.  But  1  own  for  myself  that  it  would  require  a  much 
more  careful  consideration  of  the  authorities  than  I  have 
now  been  able  to  give  to  them  to  lead  me  to  come  to  that 
conclusion.  The  impression  upon  my  own  mind  is,  thai 
there  has  been  no  such  positive  rule  established. 

With  respect  to  the  other  part  of  the  case,  I  concur 
entirely  with  my  noble  and  learned  friend  on  the  wool-* 
sack.  I  think  these  words  at  the  conclusion  of  the  will 
really  give  no  power  at  all ;  they  are  only  an  ampUficatioa 
of  his  gifl  of  the  entire  estate :  **  I  give  and  grant  the 
same  to  my  son,  Michael  Joseph  Urowfiey  in  the  fullest 
manner  I  can ;"  that  means  merely,  I  give  it  to  him  in 
fee-simple,  **with  liberty  to  him  to  dispose  of  the  same;" 
that  is  merely  a  consequence  of  his  having  tlie  fee-simple. 
Therefore,  I  think  in  this  case  there  is  no  power  given  to 
mortgage  the  estate  free  from  the  legacies. 


Lord  Kingsdown: 

My  Lords,  I  confess  that  when  T  read  this  will  at  first 
it  appeared  to  me  to  be  so  clear  upon  the  authorities,  as 
I  had  understood  them  to  be  when  I  was  more  familiar 
with  them  than  I  am  afraid  I  can  boast  of  being  now, 
that  I  thought  that  some  subsequent  decision  must  have 
altered  or  diminished  the  authority  of  those  cases.    Bnt 
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from  the  argument  that  has  been  addressed  at  the  Bar,  it 
appears,  that  instead  of  the  rule  being  limited,  it  has  been, 
1  think,  extended,  I  do  not  say  at  all  too  far,  but  cer- 
tainly something  beyond  the  exact  principle  to  which 
those  former  authorities  went,  because  it  has  been  applied, 
I  think,  in  the  late  cases  (I  do  not  mean  to  cast  any  doubt 
upon  them)  not  merely  to  property  given  under  the  words 
"rest  and  residue,"  but  to  property  given  previously  to 
the  gift  either  of  the  residue  or  the  legacies.  My  Lords,  I 
confess  it  seems  to  me  that  the  rule  is  one  of  extremely 
good  sense.  If  any  person,  unfamiliar  with  the  techni- 
calities of  the  law,  were  to  read  a  will  to  this  effect,  the 
testator  gives  a  certain  portion  of  his  property  to  one 
person,  and  devises  all  the  rest  of  his  property  to  another, 
I  cannot  doubt  that  his  opinion  would  be,  that  '^  the  rest** 
must  be  construed  to  mean  that  which  remains  after  what 
has  previously  been  given  is  withdrawn.  The  distinction 
which  is  relied  upon  by  the  Attomey^General  is,  I  think,  a 
distinction  which  is  founded,  not  upon  general  principles,  or 
upon  the  ordinary  sense  of  mankind,  but  entirely  upon  the 
technical  rules  of  tlie  English  law.  If  a  testator,  having  an 
estate  for  999  years,  on  leaseholds  for  years,  made  a  devise 
of  this  kind,  nobody  could  imagine  but  that  he  intended 
his  personal  estate  to  be  subjected  to  the  payment  of  his 
legacies ;  and  if  part  of  that  estate,  instead  of  being  lease- 
hold for  999  years,  was  in  fee,  or  if,  instead  of  being  lease- 
holds for  years  renewable  according  to  custom,  it  was  leases 
for  lives  renewable  for  ever,  no  one  could  suppose  that  he 
meant  to  distinguish  between  the  two,  and  that  the  one 
should  be  subject  to  legacies,  and  the  other  not 

I  believe,  therefore,  myself,  that  the  rule  is  founded  in 
perfectly  good  sense  and  justice,  and  I  must  honestly  con- 
fess that  I  think  nothing  but  the  great  authority,  and  still 
greater  ability*  with  which  the  point  has  been    argued 


1859. 
Grbvillb 

Browne. 
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1859,        at  the  Bar  would  have  made  it  a  a  subject  of  reasonable 

Grevillb      doubt. 

Browne,  ^X  Lords,  as  to  the  other  point,  which  was  hardly 

argued  at  the  Bar,  I  think  when  it  comes  to  be  considered, 
the  point  does  not  really  arise.     There  is  no  doubt,  I  ap- 
prehend, that  you  may  infer  a  power  to  give  receipts  and 
discharges  where  you  have  a  power  of  sale,  for  the  purpose 
of  making  certain  payments ;  but  where  there  is  an  absolute 
gift  of  the  real  and  personal  estate  to  the  ultimate  devisee 
for  his  own  use  and  benefit,  to  dispose  of  it  as  he  thinb 
fit,  in  what  character  is  he  trustee  ?     If  he  had  accepted 
the  executorship,  possibly  some  argument  might  have  been 
raised.    I  do  not  say  that  even  then  that  would  have  made 
a  difference,  but  in  that  case  possibly  some  argument  miglit 
have  been  raised.     But  he  is  not  executor ;  he  is  in  do 
degree  liable  for  the  payment  of  the  legacies ;  he  is  in  no 
degree  liable  for  the  administration  of  the  assets;  be  is 
simply  owner  of  the  estate  subject  to  the  charge.    Even  if 
he  had  been  trustee,  I  should  have  doubted  very  much 
whether  there  was  any  power.     If  there  had  been  such  a 
power  as  the  Attorney- General  suggests,  of  disposing  of 
the  estate  as  he  thinks  fit,  that  would  have  made  it  a  differeot 
question  ;  but  these  legacies  being  charged  upon  the  estate 
at  a  period  which  has  not  yet  arrived,  and  which  may  never 
arrive,  in  what  possible  right  can  the  owner  of  this  estate 
say  "  I  will  raise  this  money  "  ?    What  can  he  do  with  it, 
except  keep  it  in  his  own  hands  till  the  period  arrives,  if  it 
ever  should  arrive,  at  which  the  legacies  would  become 
payable  out  of  the  fund  ?  Therefore  I  have  not  the  smallest 
doubt  in  this  case  that  your  Lordships  ought  to  affirm  the 
decree  of  the  Court  below. 

Orders  appealed  from,  affirmed.     Appeal  dismissed,  with 
costs. 

Lords'  Journals,  29th  Jtdy  1859. 
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Sir  W.  Aloysius  Clavering,  Bart.  -    Appellant  1859. 

P.  G.  Ellison  and  Others     -        -    Respondents.         10  August. 

Wia. 

Vested 

Estates. 

Condition 

stdfseguent. 

^^JEdueatedin 

EfMland^ 

and  in  the 

Protestant 

ReUgumr 


Is  no  foundation  for  the  doctrine,  that  if  there  is  a  limitation 
in  a  willy  which  by  itself  gives  a  vested  estate,  and  a  condition  la 
afterwards  added,  on  a  breach  of  which  the  estate  is  to  go  over, 
the  limitation  and  the  condition  will  be  construed  into  a  contin- 
gent devise. 

A  condition  which  is  to  defeat  a  vested  estate  must  depend  on  an 
•▼ent  ascertainable  from  the  beginning. 

ff.  C  gave  his  real  and  personal  estates  to  trustees,  upon  trust  (among 
other  things)  to  invest  his  personal  estate,  and  pay  the  interest  to 
liis  8on,  T,  J.  C,  for  life,  then  to  all  the  children  of  his  son,  and 
their  heirs ;  and  he  gave  all  the  residue  amongst  all  the  childreny 
to  be  paid  as  they  should  attain  twenty-one ;  *'  provided  that  the 
deyises  hereinbefore  contained  to  the  children  of  my  said  son  are 
made  upon  this  express  condition,  that  they  be  educated  in  England^ 
and  in  the  Protestant  religion,  according  to  the  rites  of  the  Church 
id  England ;  and  in  case  any  one  or  more  of  such  children  shall  be 
edncated  abroad,  or  not  in  the  Protestant  religion,  according  to  the 
rites  of  the  Church  of  England^  then  I  do  hereby  revoke/'  &c.i 
and  there  was  a  gift  over : 

BsiJ>^  that  the  children  took  equitable  estates  tail,  subject  to  be 
diveeted  upon  certain  contingencies ;  that  the  proviso  constituted  a 
eondition  subsequent,  to  defeat  vested  estates,  and  was  therefore  to  be 
eonatmed  stricUy. 

ehildren  went  with  their  father  to  France  when  rery  young, 
and  remained  with  him  there  from  1802  to  1810,  during  which 
time  he  was  detained  as  a  prisoner  of  war  by  Napoleon^  but 
they  might  have  returned  to  England  had  their  father  so  pleased. 
They  were  during  their  continuance  in  France  educated  at  Roman 
Catholic  schools,  but  were  not  proved  to  have  been  taught  Roman 
Catholic  doctrines,  but  were  able  to  receive  religious  instruction 
firom  a  Protestant  minister  who  attended  each  of  their  schools. 
On  their  return  to  England  at  the  peace  of  1814,  they  were  sent  to 
EagfM  Protestant  schools : 

that  under  these  circumstances  they  had  not  incurred  the 
focfeiture  within  the  words  of  the  proviso. 


George  CLAVERlNGy  late  of  Green  Crofi,  in  the 
county  of  Durham^  esquire,  the  testator,  had  an  only  son, 
Thomas  John    CUiveringj  who^   while    travelling  abroad 
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1859.        during  his  minority,  married  Clara  Gallais,  a  native  of 

Claterino    France,  and  a  Roman  Catholic* 
-p  ^*  The  testator  disapproved  of  the  marriage  of  his  son  k>  a 

and  Others,    foreigner  and  a  Roman  Catholic.     By  his  will,  dated  the 
9th  day  of  January  1793,   duly  executed  and  attested, 
he  gave  certain  pecuniary  and  specific  legacies ;  and,  sub- 
ject to   and   charged  v/ith   his   debts,  funeral  expenses, 
and  these  legacies,  he  gave  all  his   real  and  personal 
estate  unto  trustees,  upon  trust  to  call  in  his  personal  estate, 
and  to  place  the  same  out  upon  Government  or  real  secu- 
rities, and  out  of  the  rents  and  interest  to  pay  certain 
annuities,  and  then  to  pay  the  residue  of  the  rents  aid 
the  interest  unto  his  son  Thomas  John  Clavering  for  life, 
and  a(\er  the  decease  of  his  son,  then  subject  as  aforenid, 
the  testator  gave  his  real  estates  unto  all  and  every  tbe 
child  and  children  of  his  son,  begotten  or  to  be  begotten, 
and  their  heirs  as  tenants  in  common,  and  if  but  one,  then 
to  such  only  child  and  his  or  her  heirs ;  and  he  gave  all 
the  residue  of  his  personal  estate  unto  and  amongst  all  the 
children  of  his  said  son,  begotten  or  to  be  begotten,  equally 
to  be  divided  between  them,  to  be  paid  and  payable  at 
their  respective  ages  of  twenty-one  years,  and  in  case  anj 
of  the  said  children  should  happen  to  die  before  he,  she 
or  they  should  attain  the  age  of  twenty-one  years,  then  be 
gave  the  share  of  him,  her,  or  them  so  dying  to  the  su^ 
vivors,  to  be  paid  and  payable  at  the  time  and  in  manner 
aforesaid.     Then  followed  this  proviso,  "  Provided  always 
and  I  do  hereby  declare  that  in  case  my  said  son  shall 
reside  more  than  three  months  in  any  year  abroad,  or 
shall  not    continue  to    profess    the   Protestant    religion 
according  to  the   rites  of  the   Church   of  JEngbrnd,  or 
his  said  wife  shall  not  within  the  time  aforesaid  renounce 
the  Catholic  religion  and  embrace  the  Protestant  religion 
according  to  the   rites   of  the  Church  of  England^  off 
having  embraced  the  Protestant  religion,  shall,  during  the 
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life  of  my  said  son  renounce  the  same  and  embrace  the        'iS50» 
Catholic  religion,  then^  upon  any  of  the  said  contingencies     Clavbrin9 
so  happening,  I  revoke  the  said  devises  so  made  to  my       Ellisov 
said  son,  and  declare  that  my  said  trustees  and  their  heirs    wid  Othew. 
executors  and  administrators  shall,  from  thenceforth  from 
time  to  time  during  the  life  of  my  said  son,  place  out  the 
rents  and  profits  of  my  said  real  estates  and  the  interest 
and  proceeds  of  my  said  personal  estate,  upon  Government 
or  real  securities,  for  the  benefit  of  all  and  every  the  child 
and  children  of  my  said  son,  equally  to  be  divided  between 
them,  share  and  sliare  alike  if  more  than  one,  and  to  be 
paid   and  payable  at  such  time   and   times  and  in  such 
Bianner,  and  under  and  subject  to  the  like  limitations  over 
as  are  hereinbefore  declared  of  and  concerning  my  per- 
sonal estate,  upon  the  death  of  my  said  son ;  Provided 
fiirther,  and  I   do  hereby  declare  that  the  devises  herein- 
before contained  to  the  children  of  my  said  son,  are  made 
upon  this  express  condition,  that  the'  children  of  my  said 
son  be  educated  in  England  and  in  the  Protestant  religion 
according  to  the  rites  of  the  Church  of  England^  and  in 
case  any  one  or  more  of  such  children  shall  be  educated 
abroad,  or  not  in  the  Protestant  religion  according  to  the 
rites  of  the  Church  of  England^  then  I  do  hereby  revoke 
all  and  every  devise  to  such  child  or  children  so  educated 
as  aforesaid,  and  do  give  devise  and  bequeath  the  share  or 
shares  of  such  child  or  children  of  and  in  my  real  and 
personal  estates  as  aforesaid,  unto  and  amongst  such  other 
child  or  children  of  my  said  son  who  shall  be  educated  in 
Ungland,  and  in  the  Protestant  religion  according  to  the 
rites  of  the  Church  of  England,  as  if  such  child  or  children, 
so  educated  abroad  and  not  professing  the  Protestant 
religion  according  to  the  rites  of  the  Church  of  England, 
was  or  were  actually  dead,  and  in  case  all  the  children 
of  my  said  son  shall  be  educated  abroad  or  not  in  the 
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1859.        Protestant  religion  according  to  the  rites  of  the  Chnich  of 

CLAVBRiNa    England,  then  I  do  hereby  give  devise  and  bequeath  all  my 

Eluson      ^^^^  ^^  ^^^  personal  estates  unto  and  amongst  my  said 

and  Othera.    nephews  and  nieces,  in  manner  aforesaid  in  like  manner  as 

if  all  and  every  the  children  of  my  said  son  so  educated 

abroad  or  not  in  the  Protestant  religion  according  to  the 

rites  of  the  Church  of  England  was  or  were  actually  dead 

under  the   age  of  twenty-one  years:"  and   the  testator 

appointed  the  trustees  executors  of  his  said  will. 

The  testator  afterwards  made  a  codicil,  dated  Ist  Fdfnuny, 
1793,  in  which  was  a  declaration  as  to  the  rents  and  profits 
of  his  real  estate,  during  the  life  of  his  son,  to  precisely  the 
same  effect,  and  almost  exactly  in  the  same  words  as  the 
proviso  in  the  will.  The  codicil  gave  these,  under  similar 
circumstances,  to  those  persons  who  under  his  will  would 
be  entitled  to  his  real  and  personal  estate.  In  May  1793, 
he  made  another  codicil,  which,  however,  it  is  not  material 
to  consider. 

The  testator  died  in  1793,  without  altering  or  rerok- 
lug  the  will  or  codicils,  leaving  Thomas  John  Clavermfft 
his  only  son  and  heir-at-law,  him  surviving.  The  testator 
was  the  younger  brother  of  Sir  Thomas  Claverinfff  of 
Axwell  Parky  Durham,  but  died  before  him.  On  the 
death  of  Sir  Thomas  without  issue,  the  testator's  eldest 
son,  Thomas  John  Claveriftg,  succeeded  to  the  baronetcy* 
Thomas  John  Clavering  had  by  his  marriage  with  Clara 
Gallais  six  children,  James,  the  eldest,  who  was  bom  in 
February  1793,  and  died  in  1824,  without  issue;  (Ssra 
Anna  Martha,  bom  February  1794;  Agatha  Catherm, 
bom  August  1795  ;  Thomas  Charles,  bom  August  1796; 
Augustus  George,  bora  in  1799  (both  of  whom  died  very 
young,  and  were  considered  out  of  the  case),  and  the 
Appellant,  horn  January  1800.  In  May,  1802,  Thomas 
John  Clavering  (leaving  his  two   youngest  children  in 
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England)  went  to  Paris,  where  he  took  a  honse  and 
lired  there  with  his  wife  and  four  eldest  children  until 
Jfay  1803|  when  Napoleon  issued  the  decree  making  all 
JSW^/t^Am^n^  between  the  ages  of  18  and  60  years,  prisoners 
of  war,  and  he  was  removed  to  Verduny  and  afterwards  to 
Orleans,  but  was  finally  allowed  to  return  to  Paris,  where 
he  remained  till  the  peace  of  1814 ;  he  then  came  back  to 
England,  where  he  remained  till  1818,  and  afterwards 
resided  at  intervals  in  both  countries. 

While  James  was  in  France  he  was  sent  to  Roman 
Catholic  schools,  where,  however,  he  was  not  compelled  to 
take  part  in  the  Roman  Catholic  services,  as  a  Protestant 
minister  visited  the  schools.  James  remained  in  France 
ini  1808,  when  he  was  sent  to  England,  and  went  to  Harrow 
for  about  a  year,  where,  as  it  appeared,  he  had  so  forgotten 
English,  that  the  tutor  was  compelled  to  communicate  with 
him  in  French ;  he  then  went  to  the  Woolwich  Military 
Academy  for  about  another  year.  He  never  afterwards 
received  any  school  education,  but  remained  in  England 
till  his  death,  which  occurred  in  1824,  without  la wftd  issue. 
The  two  daughters,  Agatha  and  ClarOf^were  likewise  taken  to 
France  in  1802,  and  remained  till  1810  ;  they  then  returned 
ko  England,  and  remained  here  till  about  1818,  when  they 
went  abroad,  and  married.  They  had  been  while  in  France 
educated  in  Roman  Catholic  schools,  where  a  Protestant 
minister  attended.  On  their  return  to  England  they  at- 
tended school  for  about  a  year,  and  were  then  taught  by 
their  own  mother.  Agatha  married  the  Baron  Montfaucon, 
and  declared  herself  a  Roman  Catholic.  Clara  married  the 
Baron  de  Knyff,  and  professed  the  Protestant  faith.  The 
Appellant  had  always  resided  in  England,  was  brought 
up  in  the  Established  Church,  and  was  educated  at  Eton 
and  Cambridge. 

Sir  Thomas  John  Clavering  died  in  November  1863,  and 
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18^9.        ^^  succeeded   in  his  title  and   settled  estates  by  the 
Claverino    present  Appellant     Lady  Claotring  died  in  March  1854. 

«•  On  the  10th  April  1B54,  the  Appellant  filed  his  bill  in 

aud  Others.  Chancery  against  the  trustees  and  his  sisters,  for  the  ptt^ 
pose  of  having  the  trusts  of  the  wiU  declared,  asserting  in 
substance  that  he  was  the  only  child  of  Sir  Thomiu  Jok» 
Clavering  that  had  been  educated  in  England^  and  broauht 
up  as  a  Protestant  according  to  the  rites  of  the  Church  of 
England,  within  the  terms  of  the  will  of  his  grandfather, 
and  was  therefore  the  only  person  entitled  to  the  estates 
thereby  devised,  and  the  accumulations  thereby  provided. 
Answers  were  put  in,  and  evidence  taken,  and  on  the  28th 
June  1856  Vice  Chancellor  Kindersley  pronounced  a  de- 
cree, whereby  he  declared  the  Plaintiff  and  his  two  sisters 
entitled  as  tenants  in  common  to  the  real  and  personal 
estates  and  interests  devised  and  bequeathed  by  the  will 
of  their  grandfather,  George  Clavering  (a).  This  decree 
was  affirn  ed  by  the  Lords  Justices.  The  present  appeal 
was  tlien  brought. 

The  Attorney-General  (Sir  22.  Bethell)  and  Mr.  Ba- 
zalgette,  for  the  Appellant : 

This  is  a  case  of  executory  trust.  The  limitation  and 
condition  must  be  taken  together  and  construed  as  a  con- 
tingent devise.  No  interest  vested  in  the  testator*s  grand- 
children till  they  respectively  reached  twenty-one;  they 
take  as  a  class,  and  the  equitable  interest  did  not  vest  in 
any  of  them  unless  they  answered  the  description  of 
having  been  educated  in  England^  and  brought  up  ts 
Protestants  according  to  the  rites  of  the  Church  of  Eng- 
land. .  These  were  to  be  the  qualifications  on  the  posses- 
sion   of   which  the    trustees  (who   till    then  continued 

(a)  3  Drewry,  461. 
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possessed  of  the  legal  estate)  were'  to  convey  to  them 
the  shares  of  the  testator's  property.  It  is  not  therefore 
necessary  for  the  Appellant  (who  did  fidfil  all  that  was 
required  in  the  proviso)  to  show  th^jt  his  brother  and 
sisters  were  educated  abroad^  and  were  brought  up  as 
Roman  Catholics ;  it  is  for  them  to  show  that  they  were 
not  educated  abroad,  and  that  they  were  brought  up  as 
Protestants  according  to  the  rites  of  the  Church  of  Eng-- 
land.  Unless  they  fulfil  the  requirements  in  the  proviso 
they  are  not  entitled  to  take. 

In  fact  they  did  not  fulfil  them.    The  fiunily,  with  the 
exception  of  the  Appellant,  was  taken  to  France  in  the 
year  1802,  with  the  intention  of  being  there  domiciled. 
Thomas  John  Clavering,  the  father,  took  a  house  and  fur- 
nished it,  a  fact  which  with  other  similar  circumstances 
showed  his  intention  to  be  domiciled  in  France.     Again  if 
he  had  not  intended  to  bring  up  his  children  in  France^ 
he  might  have  sent  them  back  to  England  for  education, 
though  he  himself  was  prevented   from  returning  here. 
The  decree  of   Napoleon  detaining  certain  persons  as 
prisoners  of  war  affected  only  males  of  a  certain  i^e ;  all 
others,  and  all  females  and  children,  were  at  liberty  to 
return  to  this  country.      T.  J.   Clavering  himself  was 
detained,  but  his  wife  and  children  could  have  returned. 
They  did  not;  and  when,  after  the  peace  of  1814,  they 
came  back  to  England,  the  eldest    son   was    sent    to 
Sorrow,  where  at  first  his  tutor  was  compelled  to  speak  to 
him  in  French,  so  completely  had  he  forgotten  his  own 
language ;  and  he  then  went  to  Woolwich  for  a  year  and  a 
quarter,  when  his  education  was  treated  as  finished.    This 
was  a  mere  pretence  of  giving  him  an  English  education, 
and  it  sufficiently  shows  that  the  children  were  not  brought 
up  and  educated  in  England    Then,  as  to  being  educated 
as  Protestants.    During  the  whole  time  James  was  at  school 
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1859.        there  is  no  evidence  that  he  recdved  any  religious  educa- 
Clavebino    tion  whatever. 

Ei^N  Education  here  means  bringing  up ;  Bubatantially  the 

and  OtheiB.  education  ought  .to  have  been  English ;  it  was  FrencL 
The  eight  most  important  years  of  the  lives  of  the  child 
ren  were  spent  in  French  schools,  so  that  Jame$  actuaOy 
forgot  his  own  language.  After  that,  a  year  or  two  spent 
in  Enghxttd  could  not  be  called  a  substantial  compliaooe 
with  the  provisions  of  the  will.  The  same  meaning  may 
be  given  to  the  word  '^  educated ''  in  this  vnll  as  would  be 
given  to  it  by  different  colleges  in  the  two  universities^ 
where  boys  educated  at  certain  schools  are  in  virtue 
thereof  entitled  to  maintenance  and  other  privileges  at 
the  universities,  of  which  King's  College,  Cambridgt^  fiu^ 
nishes  an  example. 

The  construction  put  on  the  words  '^  educated  abroad'* 
that  they  meant  entirely  educated  there,  so  that  if  the 
children  were  even  only  partly  educated  in  England  the 
intention  of  the  testator  would  be  complied  with,  is  erro- 
neous. It  is  wrong  to  apply  to  this  will  the  rigid  rules 
of  construction  applicable  to  a  condition  subsequent,  yet 
this  was  done  in  the  Court  below. 

The  proviso  in  the  will  cannot  be  treated  as  a  simple 
condition,  on  the  breach  of  which  the  land  will  descend  \/i 
the  heir-at-law.  That  would  be  to  defeat  part  of  the  will 
The  proviso  affects  the  eldest  son;  he  is  the  heir-at-law; 
if  he  does  not  comply  with  the  condition,  and  give  himself 
the  qualifications  on  which  alone  he  is  to  be  entitled  to 
have  a  conveyance  of  the  estate,  the  gift  over  must  take 
effect,  and  the  trustees  must  convey  to  the  person  who  is 
possessed  of  the  requisite  qualification.  Such  is  plainly 
the  intention  of  the  testator  :  it  is  expressed  both  in  the 
positive  and  negative  form,  for  it  is  declared  that  the 
children  shall  be  educated  in  England  and  brought  up  as 
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Protestants,  and  shall  not  be  educated  abroad  or  not 
brought  up  as  Protestants. 

There  is,  therefore,  no  such  uncertainty  as  the  Ftce- 
Ckancellor  fancied  when  he  appUed  to  this  case  the  ruling 
in  FUUngham  v.  Bromley  (&);  nor  can  the  doctrine  as  to 
conditions  subsequent  defeating  vested  estates  be  applied, 
for  here  the  estates  did  not  vest,  except  on  compliance 
with  the  poviso,  which  was,  in  fact,  a  description  of 
the  person  entitled  to  take,  and  to  whom,  on  his  answer- 
ing the  description,  the  trustees  were  alone  at  liberty  to 
convey* 

Mr.  R.  Palmer  and  Mr.  AmphkU,  for  the  Respon- 
dent: 

The  children  here,  immediately  on  the  death  of  the 
testator,  took  vested  estates  in  tail  in  remainder.  The 
proviso  is  a  condition  subsequent,  which  would  defeat 
those  estates,  and  it  must  be  construed  with  the  strictness 
applicable  to  conditions  subsequent.  In  Egerton  v. 
BrownUno  (c),  Lord  St.  Leonards  protested  against  the  doc- 
trine of  executory  trusts,  yet  this  appeal  entirely  depends 
on  their  recognition.  Here  the  estates  are  executed,  and 
the  Courts  will  not  mould  the  will  so  as  to  give  them  a 
different  character. 

CSonditions  of  forfeiture  are  not  favoured  at  law,  and 
this  is  an  attempt  to  enforce  a  forfeiture*  Now,  a  for- 
feiture will  only  be  enforceable  where  it  must,  not  where 
it  merely  may  be,  incurred.  Fillingham  v.  Bromley  (d). 
There  a  condition  required  a  devisee  to  ''  live  and  reside '' 
on  an  estate:  he  did  wholly  reside  there  for  years, 
and  when  he  ceased  to  be  there  continually,  retained 
servants  there  on  board  wages  and  was  rated  as  the 

{h)  Tom.  &  Ross.  Append.  590.     (i)  Tom.  &  Russ.  530. 
(c)  4  H.  L.  Gas.  209. 
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1859.         occupier.     The  condition  was  held  too  uncertain  to  justify 

Clavbrimo    a  forfeiture.     Jones  v.  Suffolk  (e)  shows,  that  the  ground 

Ellison       ^^  forfeiture  must  be  clearly  made  out,  and  that  when  it 

and  Othen.    jg  uncei-tain  it  will  not  be  enforced.     The  condition  here 

is  uncertain. 

There  is  not  here  any  clear  evidence  that  3*.  •/.  Claver- 
ing  went  abroad  with  the  intention  of  chaining  his  domi- 
cile, while  the  contrary  may  well  be  inferred  from  the 
fact  that  he  lefl  two  of  his  sons  and  all  his  moveable  pro- 
perty here.  His  long  residence  in  France  was  the  result 
of  a  vis  major  ;  he  was  constituted  a  prisoner  of  war.  Im- 
prisonment or  illness  is,  even  under  the  statute  against 
non-residence,  a  complete  answer  to  mere  length  of  ab- 
sence. Butler  Knd  Goodale^s  case(/),  Scummel  v.  WiUetf^\ 
and  the  circumstance  of  the  forcible  detention  in  Fraim 
here  forms  a  complete  answer  to  the  absence  of  the  father. 
Hut  even  if  that  was  not  so,  the  testator  did  not  make  the 
children's  estates  depend  on  the  same  circumstances  as 
that  of  the  father,  and  certainly  did  not  intend  that  their 
interests  should  be  affected  by  their  father  remaining  so 
long  abroad  as  might  possibly,  in  his  own  case,  occasion 
a  forfeiture.  The  testator  here  has  not  so  clearly  defined 
his  intention  with  regard  to  what  he  meant  by  tbe  educa- 
cation  of  the  children,  as  to  enable  the  Court,  according 
to  principles  established  with  respect  to  conditions  subse- 
quent, to  defeat  estates  already  vested.  The  rule,  there- 
fore, to  be  found  in  Fillingham  v.  Bromliy  {h\  Corbet's 

case(0,  and    W v.   JB (j\  applies   here.     The 

gift  over  here  is  not  made  in  a  form  by  which  a  vested 
estate  tail  can  be  defeated.  The  event  contemplated  here 
has  never  occurred,  and,  therefore,  the  forfeiture  cannot 

(e)  1  Bro.  Ch.  C.  528.  (A)  Turn.  &  Ruas.  530. 

(/)  6  Co.  Rep.  21  5.  (t )  1  Co.  Rep.  77. 

(j)  S  Esp.  N.  P.  Rep.  29.  {j)  11  Beav.  621. 
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take  effect  Ridgway  v.  Woodhouseijk);  where,  because, 
though  the  condition  was  not  illegal,  yet,  as  the  rents  to  be 
forfeited  were  to  be  paid  to  a  charity,  which  could  not  be 
under  the  Statute  of  Mortmain,  the  forfeiture  itself  was 
defeated.  The  children  here  were  not  educated  abroad, 
for  they  were  educated  partly  in  this  country  and  partly 
abroad,  and  to  work  a  forfeiture,  the  exact  thing  spoken 
of  in  the  condition  of  forfeiture  must  occur.  Schell  v. 
Tyrrell  (I).  Here  part  of  their  education  was  in  England, 
part  abroad,  and  the  last  in  England.  The  condition  of 
forfeiture,  therefore,  is  either  too  uncertain  to  be  applied, 
or,  in  fact,  it  does  not  apply,  for  a  state  of  tilings  has 
happened  which  was  in  no  respect  anticipated  in  the  will. 

The  Attorney' General  in  reply : 

The  words,  "  the  gifts  to  the  children  of  my  son  are 
made  on  this  express  condition,"  cannot  be  struck  out  of 
the  will,  but  full  effect  must  be  given  to  them.  They  show 
that  the  estates  do  not  vest,  but  remain  executory.  This 
is  not  a  condition  of  forfeiture,  but  is  a  gift  to  such  of  the 
children  as  shall  be  educated  in  England,  while,  on  the 
other  hand,  as  to  such  of  the  children  as  shall  be  educated 
abroad,  tl^e  estate  is  given  over.  If  the  children  have  not 
been  educated  in  England,  they  are  not  qualified  to  take. 
The  words  in  this  will  have  exactly  the  same  meaning  as 
the  words  in  the  oath, ''  the  Princess  Sophia,  and  the  heirs 
of  her  body  being  Protestants."  They  are  part  of  a 
description  of  the  persons.  Here,  some  of  the  children 
were  not  educated  in  England,  and  so  did  not  come 
within  the  description.  The  vis  major  is  not  an  answer 
here :  it  did  not  make  the  father  go  abroad  and  furnish 
a  house  in  Paris,  nor  did  it  compel  him  when  in  France 
to  choose  Roman  Catholic  schools  for  his  children^  or  to 
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18/i9«        retain  them  there.     He  might  have  sent  the  childrai  to 
Clayebing    jEnglandj  he  did  not;  and  those  alone  who  remained  here 
Eluson      w^wered  the  description  of  those  to  whom  the  estate  was 
and  Others,    to  be  given.     Of  these  the  Appellant  is  the  only  survivor. 
The  estates  here  did  not  vest;   the  whole  were  in  the 
trustees,  for  the  purpose  of  conveyance  to  such  of  the 
children  as  should  answer  the  description  given  in  the  wE 
Trusts  are  now  the  same  that  uses  were  before  the  statute. 
Assuming  this  to  be  a  use,  it  must  be  taken  according  to 
the  intent.    Then  in  favour  of  what  children  will  the  use 
arise?     In  favour  of  those  who  answer  the  description. 
The  gift  is  ^*  to  the  children  of  my  son  on  this  express  con- 
dition/' from  which  it  is  plain  that  the  condition  of  answe^ 
ing  the  description  is  the  condition,  and  the  condition 
precedent  on  which  they  are  to  take.    Without  that  tiiey 
have  no  title  to  take.    In  all  cases  where  the  law  operates 
by  way  of  shifting  or  secondary  use,  a  proviso  will  take 
effect  whether  the  words  are  words  of  condition,  or  words 
of  limitation.     As  Lord  St.  Leonards  said,  in  Egerton  t. 
JBroumlaw  (m),  it  is  **  a  case  of  contingent  limitations,  with 
a  series  of  shifting  or  secondary  uses,  limited  upon  those 
contingent  Umitations,"  and  that  reUeves  the  case  fix)inthe 
difficulty  of  treating  these  provisions  as  strict  conditions  at 
common  law. 

TThe  Lord  Chancellor  (Lord  Campbell) : 

^^Mfi?*"*         My  Lords,  in  this  case  I  am  of  opinion  that  the  decree 
appealed  from  ought  to  be  affirmed. 

Before  V  ice-Chancellor  Kindersley  and  before  the  Lords 
Justices,  the  arguments  seem  to  have  proceeded  upon  the 
assumption  that  equitable  estates  tail  had  vested  in  the 
grandchildren  of  the  testator,  the  question  chiefly  dis- 
cussed being,  whether  those  estates  had  been  forfeited  by 

(»)  4  H.  L.  Gas.  1.  20a 
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a  breach  of  the  conditions  created  by  the  will ;  and  upon 
this  assumption  proceeded  the  argument  at  your  Lord- 
ship's Bar  of  Mr.  Bazalgette,  one  of  the  counsel  for  the 
Appellant.  But  the  Attomey-Generaly  on  the  same  side, 
took  a  different  view  of  the  subject,  and  with  great  per- 
spicuity and  force  contended  that  this  was  a  case  of 
executory  trust;  that  no  interest  in  the  estates  devised 
could  vest  in  any  of  the  grandchildren  till  they  reached 
twenty-one;  that  the  limitation  in  favour  of  the  grand- 
children was  to  them  as  a  class,  and  that  the  equitable 
interest  must  be  considered  as  intended  to  vest  only  in 
such  of  the  grandchildren  who,  at  the  age  of  twenty-one, 
answered  the  description  of  having  been  educated  in 
England,  and  in  the  Protestant  religion,  according  to  the 
rites  of  the  Church  of  England. 

From  my  sincere  respect  for  the  ailment  of  the 
Attamey-General^  I  have  several  times  very  attentively 
perused  the  will  which  we  have  to  construe;  but  I  have 
come  to  the  conclusion  that,  on  the  death  of  the  testator,^ 
the  grandchildren,  as  they  severally  came  into  esse^  took 
vested  equitable  estates  tail,  liable  to  be  divested  for 
breach  of  conditions  subsequent,  which  the  will  created. 
The  material  parts  of  the  will  are  these.  [His  Lordship 
read  them.] 

Now,  independently  of  what  follows  the  gift  over  on 
fiulure  of  the  issue  of  the  son,  can  there  be  the  smallest 
doubt  thaty  after  the  death  of  the  testator,  the  son  took  a 
vested  equitable  estate  for  life,  and  the  grandchildren  took 
estates  tail  as  they  came  into  esse?  The  trustees  took  the 
legal  estate,  and  the  legal  estate  remains  in  them,  as  the 
annuities  still  subsist.  No  other  duty  is  imposed  upon  the 
trustees  beyond  what  has  been  specifically  mentioned. 

The  testator  then  goes  on  to  create  conditions  or  con- 
ditional limitations  in  the  usual  form,  and  renders  the 
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estates  liable  to  be  divested  by  forfeiture,  but  he  directs 
nothing  to  be  done  inconsistent  with  the  equitable  estates 
remaining  vested  till  a  forfeiture  accrues. 

I  can  find  nothing  in  the  will  to  create  the  supposed 
executory  trust,  under  which  the  trustees  were  to  provide 
for  the  maintenance  of  the  grandchildren  during  their 
minority,  nor  anything  to  show  that  the  interest  of  the 
grandchildren  was  to  remain  contingent  till  they  reached 
twenty-one.  The  proviso  respecting  the  grandchildren 
declares,  that  ^'  the  devises  to  them  are  made  upon  this 
express  condition,  that  the  children  of  my  said  son  be 
educated  in  England,  and  in  the  Protestant  religion,  ac- 
cording to  the  rites  of  the  Church  of  England.**  These 
are  apt  words  by  which  conditions  subsequent  may  be  im- 
posed. There  is  no  authority  for  the  doctrine,  that  if  there 
be  a  limitation  in  a  vrill,  which,  by  itself,  will  give  a  vested 
estate,  and  a  condition  is  afterwards  added,  for  a  breadi 
of  which  the  estate  is  directed  to  go  over,  the  limitation 
and  condition  shall  be  construed  into  a  contingent  devise 
to  the  person  or  persons  who  answer  the  designation  in 
the  limitation,  and  who  have  performed  the  condition,  the 
performance  of  the  condition  being  added  to  the  designa- 
tion of  the  person  or  persons  intended  to  take. 

The  testator  undoubtedly  intended  that  none  of  his 
grandchildren  who  were  not  educated  in  England,  or  were 
not  brought  up  in  the  Protestant  religion  according  to  the 
rites  of  the  Church  of  England,  should  continue  to  enjoy 
any  share  of  his  property ;  but  I  can  see  nothing  to  indi- 
cate that  equitable  estates  tail  should  not  vest  in  theni) 
severally  liable  to  be  divested  for  breach  of  the  condi- 
tions. I  have  perused  again  the  opinions  of  the  Judges 
and  of  the  law  Lords  in  the  great  case  of  Egerton  v.  Lord 
Brownlow,  and  I  can  find  nothing  in  them  to  sanction  the 
doctrine  contended  for. 
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I  therefore  think  we  must  treat  this  case  as  it  was 
treated  in  the  Courts  beluw,  by  considering  that  equitable 
estates  tail  did  vest  in  the  grandchildren  as  they  came  into 
£996^  and  by  inquiring  whether  either  of  the  conditions  was 
broken  in  respect  to  any  of  the  grandchildren,  so  as  to 
work  a  forfeiture. 

Agreeing  substantially  with  the  elaborate  judgments  of 
the  Vice- Oiance/ lor  and  the  Lords  Justices,  I  shall  be 
satisfied  with  making  only  a  few  observations  on  this  part 
of  the  case. 

The  true  conditions  I  consider  substantially  to  be,  that 
the  children  should  not  be  educated  abroad,  and  that  they 
should  be  brought  up  in  the  Protestant  religion  according 
to  the  rites  of  the  Church  of  England.  These  are  con- 
ditions subsequent,  and  it  lies  on  the  Plaintiff  to  show 
clearly  that  one  of  them  has  been  broken  with  regard  to 
each  of  Ids  brothers  and  sisters  whose  portion  of  the  in- 
heritance  he  claims. 

I  do  not  think  that  either  of  these  conditions  can  be 
considered  void,  notwithstanding  the  latitude  given  to 
courts  of  justice,  by  the  decision  of  this  House  in  the 
Bridgwater  case,  to  hold  conditions  void  which  they 
may  deem  contrary  to  public  policy.  Even  as  conditions 
subsequent,  to  defeat  vested  estates  they  must  be  construed 
strictly,  and  to  work  a  forfeiture  there  must  be  shown  a 
breach  of  a  defined  line  of  conduct  which  the  parties 
concerned  must  reasonably  have  known  would  work  a 
Forfeiture. 

First,  as  to  the  construction  of  the  condition  of  not  being 
educated  abroad  :  I  am  of  opinion  that  the  forfeiture  can 
only  be  incurred  if  the  children  can  tmly  be  said  to  have 
bad  the  substantial  part  of  their  education  abroad,  and 
still  more  that  this  happened  without  the  father,  who  was 
to  superintend  the  education  of  the  children,  being  forced^ 
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1859.  against  his  inclination^  by  the  vU  major,  to  keep  the  children 
Clatsriko  abroad  for  education.  Now  I  think  it  very  doubtfol 
EhuaoK  whether  any  of  these  children  can  truly  be  said  to  have 
and  Others,  been  educated  abroad,  within  the  meaning  of  the  condition. 
Take  the  eldest  son,  James,  who  was  bom  in  England,  and 
who  was  educated  in  England  till  he  was  above  nine  yean 
old.  He  then  went  with  his  father  to  France^  where  he  re- 
mained rather  more  than  six  years,  when  he  was  bron^t 
back  to  England,  and  remained  here  till  he  attained  the  age 
of  twenty-one.  On  coming  to  England  he  was  sent  to  Eof- 
row,  and  then  to  a  military  academy  at  Woolwich,  for  the 
purpose  of  being  instructed  as  a  soldier,  and  qualified  in 
that  capacity  to  serve  the  Sovereign  of  England.  He 
received  a  part  of  his  education  abroad,  but  how  can  I  say 
that  he  was  educated  abroad,  within  the  sense  in  which 
the  testator  used  that  term  ? 

The  case  of  the  two  daughters  does  not  materially  differ. 
As  to  Clara,  afterwards  Baroness  de  Knyff;  of  the  twenty- 
one  years  of  her  minority  she  was  thirteen  years  in  England 
and  eight  years  in  France.  She  returned  to  England  when 
sixteen,  and  remained  here  finishing  her  education  till 
she  was  of  age.  Agatha,  Baroness  Montfaugon,  like  her 
sister,  was  thirteen  years  of  her  minority  in  England  and 
eight  years  in  France,  her  education  going  on  in  England 
before  she  went  to  France,  and  after  she  returned,  till  she 
reached  her  majority.  I  cannot  certainly  say  that  either 
sister  was  educated  abroad  within  the  meaning  of  the  con- 
dition. 

I  am  farther  of  opinion  that  weight  is  to  be  given  to  the 
vis  major,  by  which  their  father  was  prevented  firom  re- 
turning with  them  sooner  to  England.  There  is  no  endence 
to  show  that  he  went  to  France  during  the  peace  otAmisst 
with  a  view  of  permanently  settling  there  with  his  fiunilyi 
and  unquestionably  he  never  lost  his  English  domicile.    He 
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left  two  of  his  children  behind  in  Englandy  with  servants 
ml  his  country  house.  The  only  circumstance  relied  upon, 
occurring  in  France^  to  show  that  he  meant  permanently 
to  establish  himself  there,  is,  that,  instead  of  hving  at  a 
hotel  in  Parisj  or  taking  a  furnished  house,  he  hired  an 
apartment,  or  flat,  imfumished,  and  had  it  furnished  for 
bim  by  an  upholsterer ;  but  that  might  be  more  convenient 
andf  more  economical.  In  1803  he  was  suddenly  seized 
and  treated  as  a  prisoner  of  war,  and  sent  to  Verdun^ 
where  he  was  kept  in  close  custody ;  and  although  after- 
wards the  rigour  of  his  captivity  was  mitigated,  and  he 
was  permitted  to  reside  at  Orleans  and  io  Paris,  he  re- 
mamed  a  prisoner  of  war  till  the  peace  in  1814,  when  he 
immediately  returned  with  his  family  to  Englaud.  Had 
the  children  been  included  in  the  arrest,  I  conceive  that 
their  residence  abroad,  under  continued  duress,  would  not 
haye  worked  a  forfeiture,  and  if  their  residence  abroad 
may  be  fairly  ascribed  to  the  imprisonment  of  their  father 
by  Napolecnj  the  forfeiture  might  be  saved  on  this  ground, 
were  there  a  necessity  to  resort  to  it. 

We  have  now  only  to  consider  whether  there  has  been 
a  forfeiture  by  a  breach  of  the  second  condition,  that  the 
children  should  be  educated  in  the  Protestant  religion 
according  to  the  rites  of  the  Church  of  JEngland,  as  to 
which  I  have  never  entertained  the  smallest  doubt.  It 
has  been  argued  as  if  the  condition  required  the  children 
to  be  taken  regularly  to  a  place  of  public  worship,  where 
Divine  service  should  be  celebrated,  by  a  priest  in  orders, 
according  to  the  Book  of  Common  Prayer,  and  where  they 
might  hear  the  Athanasian  Creed  said  or  sung  on  all  the 
Sundays  and  Saints  days  appointed  by  the  Kubrick  for  that 
purpose.  I  find  no  language  in  the  will  upon  which  such 
a  construction  can  be  put,  and  I  conceive  the  true  meaning 
of  the  condition  to  be,  only,  that  the  children  should  be 
thought  up  as  Protestants  in  communion  with  the  Church 
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oi  England.  This  they  might  have  been  had  they  remained  in 
England^  although,  on  account  of  sickness  or  distance  from 
any  place  of  public  worship,  they  might  very  rarely  hafe 
had  the  advantage  of  the  ministrations  of  a  regularly 
ordained  clergyman,  and  although  the  service  from  the 
Liturgy  might  have  been  read  by  a  female. 

Dr.  Johnson^  in  his  verses  written  in  the  Htbridn  to 
celebrate  the  pious  and  edifying  manner  in  which  he  had 
passed  a  Sunday  there  far  from  any  church,  a  daughter  of 
Sir  Allan  Maclean  read^ig  the  service  from  the  EngM, 
Liturgy,  says, 

''  Quid  quod  sacrifici  versavit  femina  lihros, 
Legitimas  faciunt  pectora  pura  preces.'* 

All  these  children  appear,  while  in  France,  to  have  been 
carefully  brought  up  as  Church  of  England  Protestants. 
It  is  not  proved,  and  there  is  no  reason  to  suspect  that 
they  were  ever  at  any  Roman  Catholic  place  of  worship  or 
at  all  under  the  religious  tuition  of  any  Roman  Catholic 
While  at  Madame  Campans  and  other  seminaries,  a  Pro- 
testant governess  and  a  Protestant  ecclesiastic  had  an 
opportunity  of  instructing  them  in  the  Protestant  faith. 
And  when  their  father  was  permitted  to  join  them  in 
Paris,  it  is  in  evidence  that  he  himself  regularly  on  Sundeyt 
read  to  them  the  proper  service  of  the  day  from  the  Eng- 
lish Book  of  Common  Prayer.  They  all  returned  Pro- 
testants to  England,  and  so  remained  when  they  had 
reached  their  majority.  While  the  eldest  son  was  at 
Harrow,  where  he  must  regularly  have  attended  chapel, 
the  young  ladies  were  residing  at  their  father's  country  seat 
in  the  north  of  England.  The  clergyman  of  the  parish 
bears  testimony  that  they  were  constantly  in  the  habit  of 
attending  the  parish  church  there ;  that  he  frequendy  con- 
versed with  them;  that  they  appeared  to  have  been  educated 
in  the  tenets  of  the  Church  of  England,  and  that  he  had  not 
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the  slightest  suspicion  of  either  of  them  having  any  tendency 
to  quit  the  religion  in  which  they  had  been  reai*ed.  Thus, 
there  is  not  only  an  entire  absence  of  evidence  of  this  con- 
dition being  broken,  but  there  is  the  presence  of  positive  and 
express  evidence  that  it  was  substantially  complied  with. 

For  these  reasons,  my  Lords,  I  must  advise  you  that 
this  appeal  be  dismissed  with  costs. 

Lord  Cranworih: 

My  Lords,  I  have  little  or  nothing  to  add  to  what  has 
fallen  from  my  noble  and  learned  friend,  concurring  as  I 
do  entirely  in  the  result  at  which  he  has  arrived. 

I  quite  agree  with  him  in  thinking  that  there  can  be 
no  doubt,  on  the  true  construction  of  this  will,  that  the 
diildren  took,  not  vested  legal  estates  but  equitable 
estates  tail,  subject  to  be  divested  according  to  the  direc- 
tion of  the  testator  upon  certain  contingencies. 

Now  it  was  supposed  that  the  doctrine  on  this  subject 
had  been  altered  or  modified  by  what  passed  in  the  Bridge 
water  case.  I  do  not  consider  that  to  be  at  all  a  just 
inference  from  what  fell  from  noble  lords  on  that  occasion* 
The  use  of  the  word  '^  condition  "  in  that  case  might  have 
been  wrong,  but  I  think  Lord  St,  Leonards  expressly  ex- 
l^ains  that  in  construing  conditional  limitations,  or  shifting 
uses  which  are  to  arise  upon  conditions,  exactly  the  same 
principle  must  be  applied.  So  that  after  all  it  is  a  mere 
discussion  about  words.  And  I  consider  that,  from  the 
earliest  times,  one  of  the  cardinal  rules  on  the  subject  has 
been  this :  that  where  a  vested  estate  is  to  be  defeated  by 
a  condition  on  a  contingency  that  is  to  happen  afterwards, 
that  condition  must  be  such  that  the  Court  can  see  from 
tlie  beginning,  precisely  and  distinctly,  upon  the  happenii^ 
of  what .  event  it  was  that  the  preceding  vested  estate 
^as  to  determine. 

In  my  opinion,  if  there  was  no  direct  authority  for  it, 
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■  Fbank  George  Hopwood         -       -    Respondent 

wuu. 

Legacy.         The  presumption  of  law  b  against  double  portions  ;  where  a  som 
SmemaU.         of  money  b  giren  by  the  will  of  a  parent  to  a  particular  child,  and 
^iSS^^n        the  like  sum  is  afterwards  secured  by  a  settlement  on  the  maniagi 

of  that  child,  there  is  a  presumption  in  favour  of  the  ademptioB 
of  the  legacy,  but  this  presumption  may  be  rebutted  by  eyidenoe 
of  intention  to  the  contrary.  The  burden  of  proof  of  intention  ii 
on  the  person  claiming  the  double  portion.  It  b  not  neceasaiythat 
the  legacy  should  be  paid  in  order  that  it  may  be  adeemed. 

Though  a  codicil  for  certain  purposes  confirms  a  will,  and  brings  it 
down  to  the  date  of  the  codicil,  it  does  not  necessarily  make  the 
will  operate  as  if  it  had  been  originally  made  at  the  date  of  the 
codicil. 

A  father  made  his  will,  giving  to  each  of  hb  three  younger  childitn 
6,000 1,    On  the  marriage  of  one  of  them,  a  daughter,  he  paid  to 
the  husband  2,000  L    By  a  codicil  he  declared  that  sum  to  be  in 
part  satisfaction  of  the  5,000 1,    One  of  hb  younger  sons^  F,^  mat- 
ried.    On  that  marriage,  the  father  entered  into  a  covenant  that 
he  would  cause  to  be  paid  to  the  trustees  of  the  marriage,  within 
twelve  months  after  his  death,  the  sum  of  6,000/.,  with  interest  in 
tlie  meantime,  at  the  rate  of  five  per  cent.,  such  interest  to  be 
employed  in  the  payment  of  premiums  on  life  policies.    By  t 
codicil  made  after  the  date  of  this  settlement,  the  testator  recited 
what  he  had  given  by  hb  will  to  each  of  hb  two  younger  sooi, 
and  directed  his  trustees  to  raise  "a /oitA^r  sum  of  7,000 /." fer 
each  of  them,  and  to  hold  such  farther  sum  on  the  same  tnutin 
those  of  the  6,000  /.     The  testator  afterwards  raised  a  sum  of 
5,000  /.,  with  which  he  purchased  a  Lieutenant-colonelcy  in  the 
Guards  for  hb  other  younger  son,  J?.,  and  he  then  made  a  codicfl, 
declaring  that  this  sum,  so  laid  out,  was  to  be  taken  by  i7.  in 
satbfaction  of  the  legacy  given  him  by  the  will : 
Held,  that  these  circumstances  did  not  show  an  intention  on  the 
part  of  the  testator  rebutting  the  presumption  that  the  5,000A 
given  by  the  will  to  F.  were  adeemed  by  the  settlement 

Meaning  of  the  word  *'  fEUlher." 


This  was  an  appeal  againsi.  an  order  of  The  Master  of 
the  RoUSf  which  had  been  confirmed  on  appeal. 

Robert  Chregge  Hopwood,  Esq.,  by  his  will,  dated  ^^^ 
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thmt  tfae  burthen  of  proof  U  on  the  other  side  to  show  that  ]Sfi9. 
they  were  not  educated  in  the  Protestant  religion.  But  it  CuTEuira 
■ppeaiB  to  me,  that  they  were  educated  in  the  Protestant  pw^go- 
religion,  so  &r  as  it  was  possible  that  they  should  be  bo  and  Othm. 
educated.  There  is  no  reason  to  suppose  that  any  of 
Utem  were  other  than  Protestants  up  to  the  time  when 
they  attained  twenty-one.  After  that,  one  of  the  youn^ 
ktdies,  having  married  a  Roman  Cathohc,  abjured  the 
Protestant  religion  and  became  a  Roman  Catholic;  but 
diat  does  not  show  that  she  was  not  educated  in  the 
Protestant  religion.  There  is  evidence  that  one  of  them 
was  confirmed  at  8t.  Georffe'a.  As  to  all  of  them,  PrcH 
te*tant  services  were  performed  so  &r  as  it  was  possible 
that  they  should  be  performed ;  and  as  to  the  two  young 
ladies  particularly,  the  evidence  goes  to  show  that  they 
■w«xe  rather  regular  attendants  at  church  while  living  in 
the  north  of  England.  And  for  all  intents  and  purposes, 
if  the  burthen  of  proof  had  been  upon  them  to  show  that 
they  were  educated  in  the  Protestant  religion,  I  am  in- 
clined to  think  that  the  affirmative  is  made  out.  That  the 
negative,  namely,  that  they  were  not  educated  in  the  Pro- 
testant religion,  is  not  made  out,  appears  to  me  abun- 
dantly clear.  I  concur,  therefore,  with  my  noble  and 
learned  fi-iend,  that  the  decree  must  be  affirmed,  and  that 
the  appeal  should  be  dismissed  with  costs. 

Lord  Kingtdoum : 
My  Lords,  I  entirely  concur  in  the  propriety  of  the 
dedsion  that  the  decree  below  should  be  affirmed. 

Decree  appealed  from  affirmed,  and  appeal  dismissed, 
whh  costs. 

Lords'  Journals,  10th  August  1859. 
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the  trustees  should,  with  that  interest,  keep  on  foot  cer- 
tain policies  of  assurance  therein  mentioned,  and  pay 
the  surplus  to  the  husband  and  wife  for  life. 

On  the  19th  February y  1850,  the  testator  executed  a 
second  codicil,  in  which,  after  reciting  the  provisions  in 
his  will  as  to  the  5,000/.  for  each  of  his  two  sons,  he 
directed  his  trustees  to  raise  '^two  farther  sums  of  7,000/. 
each,"  one  of  which  sums  should  be  held  by  them  in  trust 
for  Hervey  absolutely  as  in  the  will  declared  of  and  con- 
cerning the  legacy  of  5,000  /.,  and  the  other  in  the  same 
manner  for  Franks  as  in  the  will  declared  "  of  and  conr 
ceming  his  said  legacy  of  5,000  /.  thereby  given  and 
bequeathed  for  his  benefit  ;*'  and  he  directed  his  trustees 
to  raise  the  legacies  therein  contained  by  the  same  means 
as  directed  in  the  will  of  and  concerning  the  portions  or 
legacies  thereby  given  and  bequeathed;  and  he  thereby 
ratified  and  confirmed  his  will  and  first  codicil,  except  as 
thereby  altered. 

On  the  16th  April,  1851,  the  testator  made  a  third 
codicil,  by  which,  reciting  that  he  had,  since  the  date  of 
the  second  codicil,  raised  the  sum  of  5,000  /.,  with  which 
he  had  purchased  for  his  son  Hervey  a  lieutenant-colonelcy 
in  the  Guards,  and  which  sum  might  remain  a  charge  on 
his  property  at  his  death,  he  declared  it  to  be  his  inten- 
tion that  the  sum  of  5,000  /.  so  invested  in  such  purchase 
should  be  accepted  by  his  said  son  in  satisfaction  of  the 
legacy  of  5,000  /.  given  in  the  will,  and  he  thereby  revoked 
and  cancelled  that  legacy.  In  all  other  respects,  he  ratified 
and  confirmed  his  will  and  the  two  codicils. 

The  testator  died  in  July,  1854,  The  executors  duly 
paid  to  the  Respondent  the  amounts  stated  in  the  will  and 
codicil,  with  interest,  but  the  Respondent  claimed,  as  a 
debt,  the  amount  secured  by  the  settlement  The  Appellant, 
the  testator's  eldest  son,  on  whose  estate  this  claim  was  a 
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chaise,  filed  his  bill  in  Chancery  on  the  29th  December^         1859. 
1856,  praying  that  the  Respondent  might  be  ordered  to      Hopwood 
pay  the  sum  of  6,000  L  and  interest  to  the  trustees  of  the      Hopwood. 
settlement,  and  for  general  relief. 

The  Respondent  put  in  his  answer,  and  on  the  23rd 
July^  1856,  the  cause  was  heard.  The  Master  of  the  Rolls 
made  a  decree,  by  which  it  was  declared  that  the  legacy 
under  the  will  was  not  adeemed  by  the  covenant  in  the 
settlement,  but  that  the  Respondent  was  entitled  to  the 
benefit  of  both  (a).  This  decree  was  taken  by  appeal  to 
the  Lords  Justices.  Their  Lordships  did  not  agree  in 
opinion.  Lord  Justice  Knight  Bruce  sustained  the  opinion 
of  the  Master  of  the  Rolls.  Lord  Justice  Turner  inti- 
mated a  different  opinion.  The  original  decree  stood 
affirmed  (i).     The  present  appeal  was  then  brought. 

The   Attorney-General   (Sir   R.   Betliell)  and  Mr, 
Karslahe  for  the  Appellant : 

The  first  mistake  of  the  Master  of  the  Rolls  in  this  case 
was  that  he  treated  the  whole  testamentary  disposition  as 
if  it  had  been  posterior  to  the  covenant  (c) ;  whereas,  in 
fact,  the  codicil  thus  relied  on  as  showing  addition  and 
contradicting  ademption,  was  made  the  year  before  the 
advance  to  Hervey  Hopwood^  and  therefore  could  not  supply 
the  argument  which  the  Master  of  the  Rolls  drew  from  it 

The  presumptio  juris  in  a  case  of  this  kind  is  against 
double  portions ;  no  doubt  that  is  capable  of  being  rebutted 
by  evidence,  but  the  evidence  to  rebut  it  must  be  clear 
and  undoubted.  The  general  nature  of  the  disposition  of 
the  property  must  here  be  looked  at,  and  that  shows  no 
intention  of  the  testator  to  create  this  added  charge  on  the 
estate. 

(a)  22  Beav.  488-  (b)  2C  Law  Jour.  Chan.  292. 

(c)  22  Beav.  492,  494. 

3  C  2 
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In  the  first  place,  it  is  clear  that  the  testator  intended  to 
put  all  the  younger  children  on  an  equality,  and  his 
codicil  in  1834  shows  that  he  thought  what  be  paid  during 
his  life  was  a  satisfaction  of  what  he  had  at  first  directed 
to  be  paid  after  his  death.  Of  course  the  testator  could 
not  speak  in  the  same  terms  of  a  sum  covenanted  to  be 
paid,  and  of  a  sum  which  had  been  actually  paid,  and  that 
accounts  for  the  difference  of  expression  in  the  two  codi- 
cils as  to  the  money  paid  to  his  daughter  Mary  and  for 
his  son  Hervey,  and  as  to  the  money  which  was  to  be 
paid  for  his  son  Frank ;  but  the  intention  as  to  all  three 
was  the  same. 

To  give  the  same  sum  for  the  same  purpose  is  always 
presumed  to  be  an  ademption.  This  presumption  of  law 
requu*es  strong  evidence  to  rebut  it,  or  it  will  prevail.  In 
Finch  V.  Finch  (c/),  a  mother  made  an  agreement  with 
her  son  that  she  would  leave  him  her  estate  in  fee,  and 
that  he  should,  when  in  possession,  pay  his  sister  20,000/. 
as  her  portion.  The  agreement  was  not  executed,  but  the 
mother  left  the  estate  chargeable  with  20,000/.  for  her 
daughter ;  it  was  held  that  the  legacy  was  a  satisfaction  of 
the  daughter's  interest  under  the  agreement.  In  Hinch- 
cliffe  V.  Hinchcliffe  (e)y  portions  given  by  the  parent  in  a 
will  were  presumed  a  satisfaction  of  a  prior  provision  made 
for  the  same  purpose  in  a  settlement.  The  same  rule  was 
adopted  in  Sparkes  v.  Cator  {/),  and  it  was  added,  that 
slight  circumstances  of  difference,  which  would  repel  the 
presumption  of  satisfaction  between  strangers,  are  not 
sufficient  for  that  purpose  between  parent  and  child.  If 
the  provisions  are  substantially  the  same,  an  ademption  is 
established,  Weall  v.  Rice  (g).  No  doubt  the  6,000 /. 
constituted,  as  the  Alaater  of  the  Rolls  said,  a  subsisting 

{d)  1  Ves.  Jun.  634.  (/)  3  Ves.  630. 

(e)  3  Ves.  516.  (^)  2  Rufls.  &  Myl.  261. 
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legacy,  but  it  only  did  so  until  it  was  paid  under  the  con- 
tract in  the  covenant 

The  republication  of  the  will  by  the  codicil  had  not  the 
effect  here  contended  for.  In  Powys  v.  Mansfield  (A),  it 
was  held  that  a  codicil  republishing  a  will  does  not  make 
the  will  speak  as  from  the  date  of  the  codicil,  for  the  pur- 
pose of  reviving  a  legacy  which  has  been  revoked, 
adeemed,  or  satisfied.  That  was  clearly  laid  down  by 
Lord  Cottenham,  who  in  so  stating  the  rule  followed  the 
cases  of  Drinkwater  v.  Falconer  (i),  Monck  v.  Monck  (j), 
(when  it  was  said  that  a  codicil  ratifying  a  will  does  not 
set  up  an  adeemed  legacy),  and  Booker  v.  Allen  (ft),  all 
which  had,  in  fact,  adopted  the  principle  stated  in  Irod  v. 
Hurst  (/).  Under  the  provisions  of  the  Wills  Act,  the 
codicil  confirms  the  will,  and  gives  it  the  same  operation, 
as  if  it  had  been  executed  at  the  date  of  the  codicil.  Winter 
V.  Winter  (m).  That  renders  the  judgment  of  Loid  Justice 
Knight  Bruce  impossible  to  be  maintained.  The  word 
**  farther,"  so  much  relied  on  in  the  Court  below,  is  there- 
fore the  only  difficulty  that  remains.  That  word  only 
means  "  a  sum  farther  than  that  which  I  have  in  fact  given.'* 
Here  the  testator  had  in  fact  given  by  the  settlement  the 
sum  of  6,000  /.  mentioned  in  the  will,  and  the  two  instru- 
ments referred  but  to  one  sum. 


1859. 

HOPWOOD 
V. 

Hop«rooD. 


Mr.  B.  Palmer  and  Mr.  Little  for  the  Respondent : 

Intension  must  govern  here,  and  the  facts  clearly  show 
what  was  the  intention  of  the  testator.  First,  there  is  a 
will  giving  to  the  younger  children  legacies  by  way  of 
portions  to  the  amount  of  5,000  /.  each.  Secondly,  as  to 
one  of  these  children,  a  son,  the  father,  upon  that  soa*s 


(k)  a  Myl.  &  Cr.  359. 

(«)  2  Ves.  622. 

(j)  1  Ball  &  B.  298. 


{i)  2  Ru88.  &  MyL  270. 
(l)  2  Free.  224. 
(m)  6  Hare  306. 
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marriage,  enters  into  a  covenant  to  the  trustees  in  strict 
settlement,  to  pay  to  the  husband,  wife,  and  children  a  sum 
of  5,000  Z.,  with  interest  in  the  meantime  till  that  sum  is 
discharged.  Thirdly,  the  father,  after  making  this  settle- 
ment, recognises  the  gift  made  by  the  will  by  making  a 
codicil,  and  adding  to  it  7,000  /.  more ;  and  fourthly,  there 
are  two  other  codicils  in  which,  with  respect  to  otlier  chil- 
dren, the  payment  or  part  payment  of  the  sum  originally 
given  is  expressly  declared  to  be  in  satisfaction  of  the  gift, 
but  there  is  no  such  declaration  with  respect  to  the  gift  to 
this  Respondent.  This  last  circumstance  is  very  strong  to 
show  what  was  the  intention  of  the  testator. 

The  case  of  Irod  v.  Hurst  (n)  is  the  first  of  those  where 
a  testamentary  bounty  was  held  to  be  satisfied  by  a  gift 
inter  vivos.  That  was  followed  by  Hartop  v.  Whitmare  (o), 
Upton  V.  Prince  (p),  Ellison  v.  Cooksan  (g).  Trimmer  ▼. 
Bayne{r)y  Hartopp  v.  Hartopp  («),  ex  parte  Pye{t),  Moneh 
V.  Monck  (u),  Piatt  v.  Piatt  (v),  Booker  v.  Allen  (w), 
Lloyd  V.  Harvey  (t),  Durham  v.  Wharton  (y),  Powys  v. 
Mansfield  (z).  From  these  various  cases  three  rules  may 
be  deduced  :  first,  that  the  question  is  always  one  of  inten- 
tion, tlie  presumption  of  law  being,  no  doubt,  adverse  to 
the  intention  to  leave  double  portions,  but  that  presumption 
will  yield  to  evidence  of  such  an  intention  having  existed; 
secondly,  that  in  cases  of  this  class,  the  presumption  is 
repelled  by  a  settlement  made  after  the  will  in  a  diflFerent 
course  of  enjoyment  from  that  created  by  the  will;  and 


(n)  2  Freem.  224. 
(o)  1  P.  Wm8.68l. 
{p)  Cas.  Temp.  Talb.  71. 
{q)  3  Bro.  C.  C.  61 ;  2  Cox, 
220 ;  1  Ves.  J.  100. 
(r)  7  Ves.  508. 
(0  17  Ves.  184. 
(0  18  Ves.  140. 


(fi)  1  Ball  &  B.  296. 
\v)  3  Sim.  503. 
\w)  2  Russ.  &  Myl.  270. 
(*)  Id.  310. 

{y)  3  Clark  &  Fin.  146. 
(z)  3  Myl.  &  Cr.  369j  6  Sm. 
628. 
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thirdly,  it  may  be  admitted  that  in  such  a  case  the  pre- 
sumption is  not  repelled  by  the  mere  execution  of  a 
subsequent  codicil,  which  in  general  terms  repeats  the 
wiU. 

The  cases  which  range  themselves  under  another  head, 
namely,  that  a  charge  previously  created  in  favour  of  a  child  is 
satisfied  by  a  testamentary  gift,  are  these :  Copley  v.  Copley  (a), 
Hinchcliffe  V.  Hinchcliffe  (A),  Sparkes  v.  Cator  (c),  Pole  v. 
Somers  (J),  Weall  v.  Rice  (e),  and  perhaps  to  these  may  be 
added  Finch  v.  Finch  (/).     The  rule  to  be  deduced  from 
them  is,  that  where,  on  the  whole  of  the  will,  there  is  good 
ground  for  believing  that  the  testator  intended  to  satisfy 
his  obligation  by  his  testamentary  provision,  that  intention 
will  prevail,  and  such  intention  will  be  presumed,  notwith- 
standing a  trifling  difference  in  the  mode  of  enjoyment  under 
the  two  titles.    But  this  rule  will  not  extend  to  cases  where 
the  properties  would  be  put  in  a  totally  different  mode  of 
enjoyment.     Now  apply  these  rules.     It  may  be  admitted 
that  if  there  was  here  nothing  more  than  the  will  and  the 
settlement,  the  latter  would  have  been  a  satisfaction  of  the 
former.     But  here  are  the  codicils,  which  refer  to  a  dif- 
ferent state  of  facts,  and  which  in  the  case  of  one  son 
expressly  make  an  advantage  given  to  him  an  ademption  of 
the  legacy,  while,  in  the  case  of  the  other  son,  they  make 
no  reference  to  any  such  purpose.     In  Hartop  v.  Wliit-^ 
more  {g)  the  doctrine  of  presumption   was   relied  on  as 
if  incapable   of  being   rebutted.    That  was   a^  mistake, 
and  the  case  can  have  no  application  here.     In  Ellison 
▼.  Cookson  (A),   Lord    Thurlow  states  the  foundation  of 
the  rule  at  length,  and  shows  that   he  considered  the 


(a)  1  P.  Wms.  147. 
(h)  3  Ves.  516. 
(0  3  Ves.  630. 
{d)  6  Yes.  309. 


(c)  2  Rubs.  &  Myl.  261. 
(/)  1  Ves.  J.  634. 
(g)  1  P.  Wms.  681. 
(A)  1  Ves.  J.  100,  107. 
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1859.  fact  of  referring  to  the  will  after  making  the  settlement 
HopwooD  amounted  to  saying  that  the  will  had  not  been  satisfied. 
HopwooD.  ^^^  *^^  CBsea  in  which  the  gift  by  the  will  has  been  treated 
as  satisfied,  are  those  where  the  evidence  showed  that  to  be 
the  intention  of  the  testator ;  the  mere  presumption  of  law 
has  never  been  deemed  sufficient  for  tliat  purpose,  except, 
perhaps,  in  the  case  of  Hartop  v.  Whitmore,  the  authority 
of  which  was  questioned  by  Lord  Thurlow  in  Ellison  v. 
Coohson  (i).  Even  Upton  v.  Prince  (j)  is  subject  to  this 
remark.  Wood  v.  Bryant  (/r)  and  Chave  v.  Farrant  (/) 
were  cases  ^here  ademption  was  established  in  like  man- 
ner ;  but  then  the  father  was  in  each  case  a  debtor,  and  his 
gift  by  will  was  held  to  be  made  in  satisfisiction  of  his  debt 
But  then  comes  the  case  of  Hall  v.  Hill  (m)  which  was 
very  fully  considered  by  Lord  Chancellor  Sugden.  There 
the  father,  upon  the  marriage  of  his  daughter,  executed  to 
the  intended  husband  his  bond,  with  a  warrant  of  attorney 
for  the  payment  of  800  /.  by  instalments,  a  part  during  his 
owa  life  and  the  residue  at  his  demise.  By  his  will  he 
bequeathed  to  his  daughter  a  legacy  of  800  /.,  and  it  was 
held  that  this  legacy  was  not  a  satisfection  of  the  debt  to 
the  husband,  and  parol  evidence  to  show  that  it  was  so 
intended  was  rejected. 

Then  what  is  the  evidence  here?  There  is  a  gift  of 
6,000/.  by  the  will;  there  is  a  gift  of  a  " farther  sum  of 
7,000/."  by  the  codicil.  It  cannot  be  pretended  that, 
under  the  will  and  codicils,  the  trustees  are  not  entitled  to 
raise  a  sum  of  12,000  /.  to  make  good  these  gifts.  Then 
there  is  a  covenant  to  pay  6,000/.  to  the  uses  of  the  settle- 
ment    That  is  a  benefit  totally  distinct  from  that  which 


(«)  1  Ves.  J.  104.  (/)  18  Vea  8. 

(i)  Cas.  Temp.  Talb.  71.  (m)  1  Dni.  &  War.  94. 

{k)  3Atk.  621. 
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April y  1829y  devised  his  real  and  personal  estates  to  trus- 
teeSy  on  trust  (among  other  things)  to  raise  the  sum  of 
5,000  /.  a  piece  for  his  two  younger  sons,  Frank  and 
Hervey^  and  his  daughter  Mary^  **  for  their  portions,"  on 
attaining  twenty-one,  with  interest,  from  the  time  of  his 
decease  to  the  time  of  payment;  and  in  case  his  son  Frank 
should  not  at  the  time  of  his  decease  have  taken  a  bachelor's 
degree  at  the  university,  and  should  not  then  have  attained 
twenty-four,  to  raise,  *^  in  addition  to  the  interest  of  his 
portion,"  50  /.  per  annum  till  one  of  those  events  should 
happen ;  and  to  raise,  ''  in  addition  to  the  portion,"  such 
a  sum  for  his  son  Hervey  as  would  purchase  a  comet's  or 
ensign's  commission ;  and  if  before  his  said  son  attained 
twenty-one  he  should  be  desirous,  and  an  opportunity 
should  offer  of  purchasing  a  lieutenant's  commission,  they 
should  raise  so  much  of  the  5,000  /.  as  should  be  necessary 
for  that  purjiose,  the  interest  on  the  sum  so  raised  to  be  no 
longer  payable. 

On  the  7th  July^  1834,  the  testator  made  a  codicil,  by 
which  he  revoked  that  part  of  his  will  which  gave  his 
daughter  Mary  the  sum  of  5,000/.,  he  having,  on  her 
marriage  with  Lord  MolyneuXj  paid  into  the  hands  of  his 
lordship  the  sum  of  2,000  /.  in  part  payment  of  the  said 
portion,  and  he  bequeathed  to  her  the  farther  sum  of 
3,000  /.  to  complete  his  original  intention ;  and  he  thereby 
ratified  and  confirmed  his  will. 

On  the  26th  May,  1835,  in  contemplation  of  the 
marriage  of  his  son  Frank  with  Lady  Elinor  Mary 
Stanley^  a  settlement  was  made,  by  which  the  testator 
covenanted  that  his  heirs,  executors,  &c.  should,  within 
twelve  months  after  his  decease,  pay  unto  the  trustees  of 
the  settlement  the  sum  of  5,000  /.,  and  in  the  meantime  he 
covenanted  to  pay  them  5  /.  per  cent,  interest  on  that  sum, 
and  it  was  agreed  among  the  parties  to  the  settlement  that 

VOL.    VII.  3  c 
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adeemed  the  legacy  of  5^000  /•  given  by  the  will,  although 
his  be  only  a  presumption,  which  may  be  repelled  by  eyi- 
dence  giveo  for  that  purpose. 

The  testator,  by  his  will,  bearing  date  39th  April,  1829, 
directs  his  trustees  '^  to  raise  the  sum  of  5,000  /.  a  piece 
for  his  two  sons,  Frank  and  Hervey,  and  for  his  daughter 
Mary,  for  their  portions."  The  three  younger  children 
were  thus  put  upon  a  footing  of  equality,  and  each,  as  a 
provision  from  the  father's  substance,  was  to  have  the 
sum  of  5,000  L  This  intention  is  in  no  degree  interfered 
with  by  the  directions  he  gives  respecting  Frank's  degree 
and  reaching  twenty-four,  or  respecting  the  purchase  of  a 
commission  in  the  army  for  Hervey, 

The  testator's  intention  to  preserve  equality  among  his 
younger  children  is  farther  shown  by  his  first  codicil  of 
7th  July,  1834,  which  he  made  afler  paying  down  2,000/. 
on  the  marriage  of  his  daughter.  He  thereby  *'  bequeathed 
to  her  the  farther  sum  of  3,000  /.,  to  complete  his  original 
intention ;  to  be  raised  and  paid  in  like  way  as  declared 
regarding  his  younger  children's  portions  in  his  will." 

Then  comes  the  marriage  of  Frank.  On  this  occasion, 
the  testator  does  not  pay  down  any  part  of  /Vaji/t's  portion 
given  by  the  will,  but  covenants  by  the  settlement,  bearing 
date  the  26th  May,  1835,  that  "he  would,  within  twelve 
calendar  months  afler  his  decease,"  pay  to  the  trustees  of 
the  settlement  "  the  sum  of  5,000  /.,"  with  interest  in  the 
meantime  at  the  rate  of  5  /.  per  cent.  Notwithstanding  a 
covenant  that  this  interest  should  be  apphed  in  paying  the 
premiums  on  certain  life  policies,  for  the  benefit  of  Frank 
and  the  Lady  Elinor,  his  intended  wife,  which  varies  from 
the  bequest  of  the  5,000  /.  in  the  will,  it  is  admitted  that 
the  settlement  may  be  presumed  to  be  an  ademption  or 
satisfaction  of  the  legacy.  Why  ?  Because,  merely  look- 
ing to  the  will  and  the  testament,  the  testator  obviously 
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chaise,  filed  his  bill  in  Chancery  on  the  29th  December^         1859. 
1856y  praying  that  the  Respondent  might  be  ordered  to      Hopwood 
pay  the  sum  of  6,000  L  and  interest  to  the  trustees  of  the      Hopwood. 
settlement,  and  for  general  relief. 

The  Respondent  put  in  his  answer,  and  on  the  23rd 
Jufyy  1856,  the  cause  was  heard.  The  Master  of  the  Rolls 
made  a  decree,  by  which  it  was  declared  that  the  legacy 
under  the  will  was  not  adeemed  by  the  covenant  in  the 
settlement,  but  that  the  Respondent  was  entitled  to  the 
benefit  of  both  (a).  This  decree  was  taken  by  appeal  to 
the  Lords  Justices.  Their  Lordships  did  not  agree  in 
opinion.  Lord  Justice  Knight  Bruce  sustained  the  opinion 
of  the  Master  of  the  Rolls.  Lord  Justice  Turner  inti- 
mated a  different  opinion.  The  original  decree  stood 
affirmed  (i).     The  present  appeal  was  then  brought. 

The   Attorney-General   (Sir   R.   BetMl)  and  Mr. 
Karslahe  for  the  Appellant : 

The  first  mistake  of  the  Master  of  the  Rolls  in  this  case 
was  that  he  treated  the  whole  testamentary  disposition  as 
if  it  had  been  posterior  to  the  covenant  (c) ;  whereas,  in 
fact,  tlie  codicil  thus  relied  on  as  showing  addition  and 
contradicting  ademption,  was  made  the  year  before  the 
advance  to  Hervey  Hopwood^  and  therefore  could  not  supply 
the  argument  which  the  Master  of  the  Rolls  drew  from  it 

The  presumptio  juris  in  a  case  of  this  kind  is  against 
double  portions ;  no  doubt  that  is  capable  of  being  rebutted 
by  evidence,  but  the  evidence  to  rebut  it  must  be  clear 
and  undoubted.  The  general  nature  of  the  disposition  of 
the  property  must  here  be  looked  at,  and  that  shows  no 
intention  of  the  testator  to  create  this  added  charge  on  the 
estate. 

(a)  22  Beav.  4B8.  (b)  2C  Law  Jour.  Chan.  292. 

(c)  22  Beav.  492,  494. 
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recollection^  and  he  had  even  forgot  the  exact  contents  of 
the  will ;  for  it  does  not  contain  trusts  for  which  the  two 
sums  of  5,000  /.  were  to  be  held  and  applied  for  the 
benefit  of  his  two  sons,  as  he  supposed.  He  considers  that 
there  is  an  existing  legacy  of  5,000  2.  to  his  son  Frank; 
but  this  is  the  legacy  which  he  covenanted  should  be  paid 
to  the  trustees  of  the  settlement  within  twelve  months 
after  his  decease.  The  same  sum  which  was  given  by  the 
revocable  will  was  absolutely  secured  by  the  covenant,  but 
still  it  was  the  same  sum.  There  ought  to  be  clear  language 
indicating  an  intention  that  Frank  should  take  a  second 
sum  of  5,000  /.,  but  the  language  of  this  codicil  seems  to 
me,  on  the  contrary,  to  show  that  the  testator  still  intended 
that  those  two  younger  sons  should  have  equal  portions. 
The  will  was  an  extant  will,  which  professed  to  give  a 
legacy  of  5,000  /.  to  Frank ;  still  I  can  find  nothing  to 
indicate  an  intention  to  make  the  will  operate  by  the 
codicil  as  conferring  an  additional  gift  of  5,000  /•  Althoogh 
a  codicil  confirms  a  will,  and  for  certain  purposes  brings 
down  the  will  to  the  date  of  the  codicil,  it  certainly  does 
not  make  the  will  necessarily  operate  as  if  the  will  had 
been  originally  made  at  the  date  of  the  codicil;  and  there 
seems  to  me  to  be  no  ground  for  contending  that  in  this 
case  there  is  a  fresh  gift  to  Frank  of  5,000  /.  after  the 
execution  of  the  settlement 

There  is  only  one  other  document  to  be  considered, 
namely,  the  third  codicil,  dated  the  16th  Apri!,  1851. 
Between  the  periods  of  making  the  two  codicils,  the 
testator  had  raised  5,000  L  by  mortgage,  and  with  that 
money  had  purchased  for  his  son  Hervey  a  lieutenant- 
colonelcy  in  the  Guards ;  and  he  now  executes  the  third 
codicil  to  declare  that  this  5,000  /.  so  applied  should  be 
accepted  by  his  son  Hervey  in  satisfaction  of  the  legacy  of 
5,000  /;  given  him  by  the  will.     This  codicil,  coupled  with 
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April,  1829,  devised  his  real  and  personal  estates  to  trus- 
teeSy  on  trust  (among  other  things)  to  raise  the  sum  of 
5,000  /.  a  piece  for  his  two  younger  sons,  Frank  and 
Hervey^  and  his  daughter  Mary,  "  for  their  portions,"  on 
attaining  twenty-one,  with  interest,  from  the  time  of  his 
decease  to  the  time  of  payment;  and  in  case  his  son  Frank 
should  not  at  the  time  of  his  decease  have  taken  a  bachelor's 
degree  at  the  university,  and  should  not  then  have  attained 
twenty-four,  to  raise,  ''  in  addition  to  the  interest  of  his 
portion,"  60  /.  per  annum  till  one  of  those  events  should 
happen ;  and  to  raise,  ^'  in  addition  to  the  portion,"  such 
a  sum  for  his  son  Hervty  as  would  purchase  a  comet's  or 
ensign's  commission ;  and  if  before  his  said  son  attained 
twenty-one  he  should  be  desirous,  and  an  opportunity 
should  offer  of  purchasing  a  lieutenant's  commission,  they 
should  raise  so  much  of  the  5,000  /.  as  should  be  necessary 
for  that  puqK)se,  the  interest  on  the  sum  so  raised  to  be  no 
longer  payable. 

On  the  7th  July,  1834,  the  testator  made  a  codicil,  by 
which  he  revoked  that  part  of  his  will  which  gave  his 
daughter  Mary  the  sum  of  5,000/.,  he  having,  on  her 
marriage  with  Lord  Molyneux,  paid  into  the  hands  of  his 
lordship  the  sum  of  2,000  /.  in  part  payment  of  the  said 
portion,  and  he  bequeathed  to  her  the  farther  sum  of 
3,000  /.  to  complete  his  original  intention ;  and  he  thereby 
ratified  and  confirmed  his  will. 

On  the  26th  May,  1835,  in  contemplation  of  the 
marriage  of  his  son  Frank  with  Lady  Elinor  Mary 
Stanley,  a  settlement  was  made,  by  which  the  testator 
covenanted  that  his  heirs,  executors,  &c.  should,  within 
twelve  months  after  his  decease,  pay  unto  the  trustees  of 
the  settlement  the  sum  of  5,000  /.,  and  in  the  meantime  he 
covenanted  to  pay  them  5  /.  per  cent,  interest  on  that  sum, 
and  it  was  agreed  among  the  parties  to  the  settlement  that 

VOL.   VII.  3  c 
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I  will  only  add,  that  the  sums  of  5,000  L  to  Frank  men- 
tioned in  the  will,  in  the  settlement,  and  in  the  second 
codicil,  appear  to  me  to  be  clearly  identical ;  and  that  when 
this  sum  has  been  paid  under  the  settlement,  it  cannot  be 
claimed  under  the  will. 

For  these  reasons,  I  am  of  opinion  that  the  decrees 
appealed  from  ought  to  be  reversed,  with  a  declaration 
that  the  testator  intended  that  only  one  sum  of  5,000  2^ 
should  be  taken  by  his  son  Franks  and  with  this  declara- 
tion that  the  cause  be  remitted  to  the  Court  of  Chancery. 

Lord  Cranworth: 

My  Lords,  it  is  not  disputed  that  if  Mr.  Hopwood^  the 
father,  had  died  the  day  after  the  marriage  of  his  son 
Frank,  only  one  sum  of  5,000  L  would  have  been  payable. 
The  5,000 1.  given  by  the  will  was  expressly  given  as  a 
portion.    The  settlement  must  have  been  intended  as  a 
settlement  of  the  son's  portion,  and  the  rule  that  the  Court 
inclines  against  double  portions  would,  according  to  all  the 
authorities,   have   prevailed.       The   5,000/.   brought,  or 
agreed  to  be  brought  into  settlement,  would  have  been 
understood  to  be  the  same  5,000  /.  which  he  had  given  by 
the  will  as  Frank's  portion.     The  rule,  however,  is  not  an 
unbending  one ;  it  yields  to  an  indication  of  a  contrarj' 
intention ;  and  the  only  question  is,  whether  there  are  to 
be  found  in  this  case  circumstances  to  show  that,  contraiy 
to  the  prima  facie  presumption,  the  testator  intended  that 
his  son  Frank  should  take  the  5,000 1,  given  as  a  portion 
by  the  will  in  addition  to  the  5,000  L  secured  by  the  set- 
tlement    The  Master  of  ike  Bollsj  on  the  original  hearing, 
and  Lord  Justice  Knight  Bruce  on  the  appeal,  were  (A 
opinion  that  the  circumstances  of  the  case  do  disclose  an 
intention  on  the  part  of  the  father  to  give  both  sums  of 
5,000 1. 
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charge,  filed  his  bill  in  Chancery  on  the  29th  December^         1859. 
1856y  praying  that  the  Respondent  might  be  ordered  to      Hopwood 
pay  the  sum  of  6,000  L  and  interest  to  the  trustees  of  the     Hopwood. 
settlement,  and  for  general  relief. 

The  Respondent  put  in  his  answer,  and  on  the  23rd 
•/iu/y,  1856,  the  cause  was  heard.  The  Master  of  the  Rolls 
made  a  decree,  by  which  it  was  declared  that  the  legacy 
under  the  will  was  not  adeemed  by  the  covenant  in  the 
settlement,  but  that  the  Respondent  was  entitled  to  the 
benefit  of  both  (a).  This  decree  was  taken  by  appeal  to 
the  Lords  Justices.  Their  Lordships  did  not  agree  in 
opinion.  Lord  Justice  Knight  Bruce  sustained  the  opinion 
of  the  Master  of  the  B^lis.  Lord  Justice  Turner  inti- 
mated a  different  opinion.  The  original  decree  stood 
affirmed  (i).    The  present  appeal  was  then  brought. 

The   Attorney-General   (Sir   B.   BetMt)  and  Mr. 
Karslake  for  the  Appellant : 

The  first  mistake  of  the  Master  of  the  Rolls  in  this  case 
was  that  he  treated  the  whole  testamentary  disposition  as 
if  it  had  been  posterior  to  the  covenant  (c) ;  whereas,  in 
fact,  tiie  codicil  thus  relied  on  as  showing  addition  and 
contradicting  ademption,  was  made  the  year  before  the 
advance  to  Hervey  Hopwood,  and  therefore  could  not  supply 
the  argument  which  the  Master  of  the  Rolls  drew  from  it 

The  presumptio  juris  in  a  case  of  this  kind  is  against 
double  portions ;  no  doubt  that  is  capable  of  being  rebutted 
by  evidence,  but  the  evidence  to  rebut  it  must  be  clear 
and  undoubted.  The  general  nature  of  the  disposition  of 
the  property  must  here  be  looked  at,  and  that  shows  no 
intention  of  the  testator  to  create  this  added  charge  on  the 
estate. 

(a)  22  Beav.  483.  (b)  2G  Law  Jour.  Chan.  202. 

(c)  22  Beav.  492,  494. 
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devised  certain  estates  to  trustees  on  trust  to  raise  two  sums 
of  6,000  L  each  for  the  benefit  of  his  two  sons,  Frank  and 
Hervey.  This  was  strictly  true.  It  was  not  necessary  for 
him  to  say  in  what  manner  Frank's  5,000  /.  were  to  be 
paid.  The  recital  was  only  necessary  as  a  mode  of  indi- 
cating in  what  manner  the  trustees  were  to  dispose  of  the 
two  farther  sums  of  7,000  /.  each,  which  he  then  directed 
them  to  raise,  namely,  as  to  Frank's  7,000  /.  that  they 
should  hold  it  for  the  benefit  of  his  son  Frank  in  the  same 
manner  as  by  the  will  he  had  directed  concerning  the 
6,000  /.  This  made  it  the  duty  of  the  trustees  to  pay  the 
7,000  L  to  Frank  for  his  own  benefit,  that  having  been  the 
mode  in  which  the  will  had  directed  the  6,000  /.  to  be 
applied,  though  by  the  covenant  that  sum  of  5,0<H)/. 
or  the  6,000  /.  substituted  for  it,  was  to  be  applied  on 
difierent  trusts. 

With  respect  to  the  word  "  farther,"  I  cannot  attribate 
to  it  the  force  to  which  the  Master  of  the  Roils  thought  it 
was   entitled.     Having  naturally,  if  not  necessarily,  re- 
ferred to  the  clause  in  the  will  whereby  he  had  directed 
his  trustees  to  raise  two  sums  of  5,000  /.  each  for  his  two 
sons,  the  testator  could  hardly  have  avoided  the  use  of  the 
word  '* farther"  when  he  directed  two  sums  of  7,000/. 
each  to  be  raised,  as  additional  portions,  beyond  what  he 
originally  contemplated.     But  the  question  is,  to  what  does 
the  word  ** farther"  apply — farther  than  what?    I  think 
it  means  only  farther  than  what  would  be  raisable  under 
the  directions  of  the  will  he  had  recited.     This,  though  it 
would  originally  have  been  10,000  Z.,  had,  by  virtue  of  the 
covenant,  been  reduced  to  5,000  L     I  can  see  nothing  in 
the  use  of  the  word  '*  farther  **  which  shows  what  sum  the 
testator  considered  would  be  raisable  if  he  had  not  given 
the  additional  portions.     It  may  be  added,  that  the  sum 
of  6,000  /.  would,  at  all  events,  have  been  payable,  though 
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not  under  the  will ;  for,  if  the  personal  estate  was  insuffi- 
cient to  satisfy  the  5,000  /.  secured  by  the  covenant,  the 
trustees  would  have  been  bound  by  their  trust  to  raise  it 
before  they  could  raise  the  legacies. 

On  these  grounds  I  feel  bound  to  say,  that  I  am  unable 
to  concur  with  the  Master  of  the  Rolls  in  the  reasoning 
which  led  him  to  the  ccHidusion  that  the  prima  facie 
presumption  was  rebutted.  Lord  Justice  Knight  Bruce^ 
though  he  arrived  at  the  same  result  with  the  Master  of  the 
RoUs,  did  so  on  different  grounds.  He  relied  mainly  on 
the  silence  of  the  testator  in  the  second  and  third  codicik 
as  to  the  5,000/.  legacy  to  Frank,  that  is,  that  he 
expressed  no  intention  to  revoke  or  adeem  it,  though  be 
did  so  as  to  the  sums  given  to  his  daughter  and  to  his  son 
JServey.  By  the  first  codicil,  made  after  the  marriage  of 
his  daughter  with  Lord  Molyneux,  the  testator  expressly 
refers  to  the  sum  of  2,000  /.  given  to  her  on  that  occasion 
as  beinof  to  be  taken  in  part  discharge  of  her  portion.  And 
by  the  third  codicil  he  expressly  directs  that  the  5,000 1. 
paid  for  the  purchase  of  a  commission  for  Hervey  should 
be  taken  as  a  satisfaction  of  his  5,000  L  The  Lord  Justice 
considered  that  the  express  reference  to  the  case  of  the 
daughter  and  of  bis  son  Hervey,  and  the  absence  of  any 
such  reference  in  the  case  of  Frank  showed  that,  in  his 
case,  no  ademption  was  intended. 

I  do  not  feel  convinced  by  this  reasoning  any  more  than 
by  that  of  the  Master  of  the  Rolls.  In  both  the  cases 
referred  to  by  the  Lord  Justice,  the  money  bad  actually 
been  paid,  and  the  testator  or  his  advisers  may  well  have 
considered  that  (whatever  was  the  rule  of  the  Court)  it 
would  be  no  more  than  a  reasonable  precaution  to  state 
distinctly  what  were  his  intentions,  in  order  to  prevent  his 
estate  being  burthened  twice  for  what  he  intended  to  be 
but  one  charge  on  his  assets^  and  to  prevent  all  possible 
VOL.  vii*^  3  D 
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doubt  which  might  occasion  litigation*  With  respect  to 
the  daughter,  the  codicil  was  a  reasonable  precaution  oo 
another  ground ;  that  is,  to  prevent  the  possible  inference 
that  the  advance  of  the  2,000  /•  might  operate  as  satis&c- 
tion  or  discharge  of  the  whole  legacy  of  5,000  L  For  the 
case  of  Pym  v.  Lockyer  was  not  decided  till  several  yean 
after  the  date  of  the  first  codiciL 

But  the  case  of  Frank  stood  on  very  different  gronnd; 
nothing  had  been  paid  to  him.  The  testator's  covenant 
was  in  substance  a  mere  covenant  that  his  executors  should 
pay  to  the  trustees  of  Frank's  settlement  5,000  L,  whidi  I 
assume  to  be  considered  to  be  the  very  5,000  /.  ^ven  to 
him  by  the  will.  This,  it  is  admitted,  would  have  beoi  its 
practical  effect  if  no  codicils  had  existed.  And  if  that  was 
understood  by  him  to  be  its  effect,  I  can  discover  do 
reason  why  he  should  have  thought  it  necessary  to  make 
allusion  to  it  in  either  of  the  codicils  executed  after  the 
date  of  the  settlement.  The  testator  knew  that  two  sums 
of  5,000  Z.  each  were  to  be  paid  at  his  death  out  of  bis 
estate,  and  the  circumstance  that  one  of  them  was  to  be 
paid  by  virtue  of  his  covenant  and  not  of  his  will,  was  a 
matter  which  would  not  naturally  occur  to  him  as  neces" 
sary  to  be  alluded  to  by  a  codicil. 

On  these  short  grounds  I  have  come  to  the  conclusion 
in  agreement  with  what  I  must  understand  to  have  been 
the  opinion  of  Lord  Justice  Turner^  that  the  covenant 
discharged  all  obligation  under  the  will  so  far  as  related 
to  the  5,000/.,  and  so  that  this  appeal  ought  to  be 
allowed. 


Lord  Kingsdown : 

My  Lords,  as  my  noble  and  learned  friends  who  luTe 
addressed  the  House  concur  in  opinion  that  this  decree 
must  be  reversed,  and  as  that  therefore  must  necessanly 
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be  the  judgment  of  the  House,  I  do  not  think  that  I 
should  have  considered  it  necessary,  or  indeed  advis- 
able to  address  your  Lordships,  if  I  were  not  anxious 
to  correct  an  erroneous  opinion  which  I  entertained,  and 
I  believe  intimated  in  the  course  of  the  argument  in  this 
case. 

At  the  hearing  of  this  case  I  was  under  the  impression 
that  a  settlement  made  by  a  parent  upon  a  child  would 
not  operate  as  a  satisfaction  or  ademption  of  a  portion 
given  by  a  previous  will,  unless  and  until  the  portion  pro- 
vided by  the  settlement  was  actually  paid;  and  that, 
therefore,  when  (as  in  this  case)  the  settlement  was  by 
covenant  to  pay  at  the  testator's  death,  both  the  legacy 
and  the  covenant  were  alike  in  existence  during  the  tes- 
tator's life,  and  that  the  legacy  would  not  be  satisfied  or 
adeemed  till  his  death.  If  this  view  had  been  correct,  the 
testator,  by  his  second  codicil,  would  have  properly  spoken 
of  the  5,000  /.  given  by  his  will  as  a  subsisting  legacy,  and 
it  would  not  have  affected  the  construction  of  the  instru- 
ment :  if  he  had  expressly  confirmed  it,  he  would  have 
confirmed  it  only  subject  to  its  liabiUty  to  be  appUed  in 
satisfaction  of  the  covenant 

But  upon  farther  consideration,  and  on  examination  of 
the  cases,  I  am  satisfied  that  this  view  cannot  be  main- 
tained either  upon  principle  or  authority.  The  principle 
seems  to  be,  that  when  a  parent  has  given  a  portion  by  a 
will,  and  afterwards  pays  or  secures  the  same  portion  by 
a  settlement,  the  legacy  is  from  that  moment  gone,  and  the 
will  is  to  be  read  as  if  that  bequest  had  been  expunged 
from  it  The  language  of  Lord  Coltenham^  in  Powys  v. 
Manfjield  (o)  upon  this  point  is,  I  think,  quite  borne  out 
by  the  cases.    "  The  codicil"  (he  says)  "  can  only  act  upon 
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the  will  as  it  existed  at  the  time,  and  at  tlie  time  the  legacy 
revoked  adeemed,  or  satisfied,  formed  no  part  of  it*' 

Then  as  to  settlement  being   equivalent  to  payment 

When  the  father  has  provided  for  the  child  in  a  different 

form  the  portion  which  he  intends  Inm  to  take,  he  has  as 

much  indicated  an  intention  that  he  should  not  also  take 

the  legacy  as  if  he  had  paid  the  portion  to  trustees.    It  is 

not  merely  that  the  child  shall  not  take  bothf  he  has  no 

option  which  he  shall  take.    The  fother  is  held  to  have 

substituted  the  provision  by  deed  for  the  provision  by  willy 

and  from  that  time  the  legacy  is  at  an  end.     It  is  not 

necessary  that  the  legacy  should  be  paid  in  order  that  it 

may  be  adeemed.     It  is  sufficient  if  the  testator  has  done 

that  which«  in  the  opinion  of  the  Court,  shows  an  intention 

that  it  should  not  be  paid.     It  can  hardly  make  any  differ 

ence  whether  a  testator  pays,  or  secures  to  be  paid,  the 

amount  of  the  portion. 

In  the  eases  found  in  the  books,  the  term  ''  advance- 
ment" is  generally  used,  and  I  cannot  find  that  in  any 
case  a  distinction  has  been  taken  between  payment  and 
securing  to  be  paid.  There  is  an  allusion  to  the  distinc- 
tion by  Lord  Hardwicke  in  Spinhs  v.  Robins  (p),but  it  is 
with  reference  to  a  case  where  the  promise  to  pay  was  on 
a  contingency.  When  the  engagement  to  pay  is  absolute, 
it  seems  to  be  for  tins  purpose  equivalent  to  payment 
But  here  it  is  admitted  that,  taken  atone,  the  settlement  was 
a  satisfaction  or  ademption  of  the  legacy ;  and  the  only 
question  is,  at  what  time  it  produced  that  effect  I  think 
it  impossible  to  say  that  the  effect,  if  produced  at  all,  was 
not  produced  when  the  testator  executed  the  settlement 
He  then,  if  at  all,  declared  his  intention  that  the  legacy 
given  by  the  will  should  not  be  paid. 
If  this  be  so,  the  second  codicil  must  be  read  as  appl}iflg 

(/>)  2  Atk.  491. 
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to  a  will  in  which  the  legacy  of  5,000  I  must  be  considerad 
as  revoked,  or  rather  in  which  an  intention  to  revoke  must 
'be  presumed*  And  the  question  then  is,  whether  the 
codicil  does  or  does  not  show  an  intention  on  the  part  of 
the  testator  to  treat  that  legacy,  which  the  law  would  have 
presumed  an  intention  on  his  part  to  revoke  by  means  of 
the  settlement,  as  a  legacy  still  subsisting,  and  which  he 
intended  to  be  paid,  and  whether,  therefore,  the  presumed 
intention  to  revoke  is  not  repelled.  I  confess  I  find  it 
difficult  to  put  any  other  interpretation  on  his  words, 
**  whereas  I  have  given  5,000  L  by  my  will,  I  give  a  farther 
■sum  of  7,000  L  by  this  codicil/'  It  seems  to  me  to  be  the 
•same  thing  as,  *'  I  give  7,000  /.  by  my  codicil  in  addition 
to  the  6,000  /.  given  by  my  will." 

Nor  does  it  seem  to  me  that  the  previous  and  subse- 
-quent  codicils  are  altogether  immaterial.  The  first  seems 
to  show  that  the  testator  did  not  consider  the  advance  of 
2,000  /.  on  his  daughter's  marriage  as  a  satisfaction  pro 
.tanto  of  her  legacy ;  and  the  third  that  he  did  not  think 
the  advancement  for  his  son  Hervey  would  have  that  effect 
with  respect  to  his  legacy. 

But  as  the  construction  to  be  put  upon  these  instruments, 
though  all  important  to  the  parties  in  this  case,  involves 
no  general  principle  of  law,  and,  as  having  comnranicated 
•with  my  noble  and  learned  friends  on  this  subject,  I  find 
that  they  are  satisfied  that  there  is  not  sufficient  in  this 
case  to  repel  the  presumption  of  revocation,  I  do  not 
think  it  would  be  useful  to  pursue  the  subject  farther. 


I860. 
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The  following  Order  was  made  : — ^That  the  said  decree 
or  decretal  order  of  the  Mcater  of  the  Rolb,  of  the  24th 
o{  July  1856,  and  the  said  decree  or  decretal  order  of  the 
Lords  Justices  of  the  Court  of  Appeal  in  <  hancery,  of  the 
17th  of  February  1867,  respectively  complained  of  in  the 
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said  appeal,  be,  and  the  same  are  hereby  reversed  :  and  it 
is  hereby  declared  that  only  one  sum  of  5,000  /.  was  payable 
under  the  will  and  under  the  settlement,  on  the  marriage 
of  the  Respondent  Frank  George  Hopwood.  The  money 
paid  to  the  Respondent  in  respect  of  the  legacy  (the  money 
payable  under  the  settlement  having  been  also  paid),  is 
ordered  to  be  repaid,  with  costs,  under  the  decrees  re- 
versed ;  and  the  cause  is  remitted  to  the  Court  of  Chan- 
cery to  do  therein  as  shall  be  consistent  with  this  judg- 
ment. 

Lords'  Journals,  10th  August  1859. 
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George  Smith 
William  Ejly 


-  Appellant. 

-  Respondent. 


In  a  bill  to  set  aside  securities  the  Petitioner  alleged  that  when  he 
executed  the  securities  he  '*  was  led  by  the  Defendant  to  beliere, 
and  did  in  fact  believe,  that  the  Defendant  had  become  poesessed 
of  the  bills  for  the  amount  of  which  such  securities  were  given  to 
him,"  in  a  certain  manner  which  was  not  the  true  manner ;  and 
'^  under  the  circumstances  aforesaid,  the  execution  of  the  sureties 
was  obtained  by  fraud  and  misrepresentation,  or  concealment  of 
the  real  facts" : 

Held,  that  whatever  objections  might  have  been  raised  on  demurrer 
to  the  sufficiency  of  this  mode  of  allegation,  it  was  too  late  after 
evidence  and  hearing  to  raise  any. 

Q^,  (by  Lord  CrantDorth)  whether  under  the  authority  of  JVilttmu 
v.  Ijord  Jersey  (Craig  &  Phil.  91),  such  an  allegation  would  not 
have  been  sufficient  even  on  demurrer. 

When  a  party  has  practised  a  deception  with  a  view  to  a  particular 
end,  which  has  been  attained  by  it,  he  cannot  be  allowed  to  deny 
its  materiality.  The  onus  probandi  that  the  end  waa  not  so 
attained  lies  on  the  party  who  used  the  deception. 

A  security  given  for  the  payment  of  a  bill,  which  has  existence  only 
through  a  fraud,  cannot  be  made  available  by  the  supposed  holder 
<^  the  bill,  though  he  may  be  untainted  by  the  fraud  to  which  it 
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Dwet  its  origiDy  but  he  must  rely  on  the  bill  alone,  and  can  derive         IBSD. 

no  benefit  from  the  fraudulent  security.  Smc^ 

If  a  bill  in  equity  is  supported  only  by  the  testimony  of  a  single  v, 

witness,  and  is  positively,  clearly,  and  precisely  denied  by  the  Kat. 

Defendant,  it  will  be  dismissed :  sectu,  if  it  is  corroborated  by  letters 

of  the  Defendant  or  other  sufficient  evidence. 
Representations  inducing  a  person  to  enter  into  a  particular  contract, 

though  not  made  at  the  moment  the  contract  is  actually  entered 

into,  constitute,  if  fraudulently  made,  dolut  dam  locum  contractu^. 

dub.  Lord  Wendiydale. 

The  jurisdiction  of  Courts  of  Equity  will  be  employed  to  protect 
infants,  and  is  not  confined  to  cases  where  there  has  been  an 
abuse  of  a  strictly  fiduciary  character.  The  principle  on  which 
relief  is  given  applies  to  all  cases  where  influence  is  acquired  and 
abused,  and  confidence  reposed  and  betrayed.  In  the  former  influ- 
ence is  presumed,  in  the  latter  its  existence  must  be  proved. 

Observations  on  the  moral  duties  of  a  defrauded  person. 


This  was  an  Appeal  against  a  Decree  of  the  Master  of 
the  RoUs  (a). 

Kay  was  a  young  man  of  fortune.  Smith  was  an  attor- 
ney and  solicitor.  Kay  succeeded  under  his  father's  wiU 
to  a  life  interest  in  real  estate,  amounting  to  above  6,000  L 
a  year,  and  to  above  120,000  Z.  in  the  funds.  He  came  of 
age  on  the  11th  of  April  1864.  During  the  last  two  years 
of  his  minority,  he  had  been  acquainted  with  a  person 
named  Johnston^  and  had  indulged  in  habits  of  reckless 
extravagance.  His  immediate  wants  were  supplied  by 
Johnston  firom  the  produce  of  bills  which  he  accepted  to  the 
amount  of  more  than  53,000  /.  He  believed  that  these  bills 
had  been  discounted  by  various  persons  through  the  inter* 
vention  of  Johnston  ;  in  fiEU^t  most  of  them  were  in  the 
hands  of  Johnston.  As  April  1854  approached,  he  was  ad- 
vised by  that  person  to  buy  them  up.  Johnston,  who  had 
previously  been  introduced  by  Smith  to  Adams,  introduced 
Adams  to  Kay  as  a  person  who  would  buy  up  Jie  bills  if  he 

(a)  21'Beav.  522. 
a  D  4 
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ie**^Q.        was  made  secure  of  their  being  paid  on  Kay  coming  of  age. 
j^MiTH        Kay,  on  the  Ist  April  1854,  wrote  a  letter  to  Adam%,  on 
j^^'y         the  subject  of  his  getting  in  the  bills,  and  made  a  promise 
to  Ihat  effect. 

Kay  was  informed  that  his  wishes  had  been  complied 
with,  and  that  Adams  had  bought  up  most  of  the  bills,  but 
that  some  to  the  amount  of  about  12,000  Z.  were  in  the 
hands  of  Smith,  who  had  bought  them  up  at  the  request  of 
Adams,  as  Adams  was  alarmed  at  the  idea  of  being  a  holder 
to  such  a  large  amount  In  this  way  Smith  also  was  intro- 
duced by  Johnston  to  Kay.  On  the  12th  April  1854,  the 
day  after  Kay  became  of  age,  a  meeting  of  these  parties 
took  place,  no  solicitor  or  friend  was  there  on  the  part  of 
Kay,  but  Smith  produced  some  deeds  which  he  had  pre- 
viously prepared,  and  Kay  executed  them.  Among  these 
were  a  bond  to  the  amount  of  12,594  L  and  an  assignment 
of  some  life  policies,  which  securities  were  executed  by 
Kay  in  favour  of  Smith.  On  the  7th  November  1854  Kay 
filed  a  bill  against  Smith,  setting  forth  the  transactions  be* 
tween  himself  and  Smith,  and  the  persons  named  Johnston 
and  Adams,  and  praying  that  the  bond  and  the  securities 
executed  by  him,  Kay,  on  die  12th  April  1854,  ought  to 
stand  only  for  so  much  money  as  had  been  actually  paid 
by  Smith  for  several  bills  of  exchange  got  in  by  him,  to- 
gether with  interest  at  five  per  cent.,  that  an  account  might 
be  directed,  that  an  injunction  might  issue  to  stay  tn 
action  then  brought  on  these  securities,  and  for  farther 
relief.  On  this  bill  proceedings  took  place  in  the  Court 
of  Chancery.  The  parties  gave  evidence  before  the  exa- 
miners, and  the  injunction  was  granted  and  was  ordered  to 
be  continued  till  the  cause  should  be  heard. 

On  the  13th  June  1855,  Kay  filed  an  amended  bill. 
This  amended  bill  set  forth  the  circumstances  of  the  deal- 
ings between  Johnstop,  Adams^  Smith,  aiid  Ktnf,  in  rela- 


CASGS  IN  THE  HOUSE  OF  LORDS.  753 

Son  U)  the  bills  of  exchange  to  secure  payment  of  which         1859. 
the  bond  and  securities  in  question  had  been  given ;  and        Smith 
paragraph  44  alleged  as  follows : — '*  If  the  Defendant  did,         ^^ 
in  fact,  discount  and  give  full  consideration  for  the  bills 
R>r  the  amount  of  which  such  securities  were  given  to  him 
BIS  aforesaid  (which  the  Plaintiff  does  not  admit  to  have 
been  the  case),  still  the  Plaintiff  submits  that  the  Defen- 
dant is  not  entitled,  as  against  the  Plaintiff,  to  the  benefit 
lyf  such  securities ;  for  the  Plaintiff  shows,  that  when  he 
Bxecuted  the  same,  he  had  not  been  informed,  and  he  did 
aot  know  that  the  Defendant  had  ever  discounted  any  of 
the  bills  accepted  by  the  Plaintiff  as  aforesaid,  and  when 
he  executed  the  said  securities  he  was  led  by  the  Defen- 
dant to  believe,  and  he  did  in  fact  believe,  that  the  Defen- 
dant had  become  possessed  of  the  bills  for  the  amount  of 
which  such  securities  were  given  to  him  as  aforesaid,  in 
the  manner  hereinbefore  mentioned,  pursuant  to  or  in 
consequence  of  the  application  which  the  Plaintiff  made 
to  the  said  Samuel  Adams  to  take  up  or  get  in  the  said 
bills."    The  46th  pan^raph  was  in  these  terms : — **  Under 
the  circumstances  aforesaid,  the  Plaintiff  submits  that  the 
execution  of  the  securities,  so  as  aforesaid  given  by  him 
to  the  Defendant,  was  obtained  by  fraud  and  misrepre- 
sentation, or  concealment  of  the  real  facts,  and  that  the 
Defendant  ought  not  to  have  the  benefit  of  such  securities 
against  the  Plaintiff,  and  that  such  securities  ought  to  be 
delivered  up  to  be  cancelled."    The  prayer  of  the  bill  was 
that  the  bond  and  securities  might  stand  for  such  principal 
sum  only,  if  any,  as  Smith  actually  paid  for  getting  in  the 
bills,  with  five  per  cent  interest ;  that  an  account  might 
be  taken ;  that  if  it  should  appear  that  Smith  did  not  pay 
any  sum,  that  the  bond  and  securities  might  be  cancelled ; 
that  on  payment  of  whatever  should  be  found  due  certain 
policies  of  assurance  should  be  deUvered  up ;  that  Smith 
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1859.        should  be  restrained  from  proceeding  at  law  against  himi 

Smith        and  for  farther  relief. 

1^^  The  cause  having  been  heard  before  the  Master  of  tie 

Rolls  J  his  Honour,  on  the  29\h  February  1856,  pronounced 
a  decree  by  which  it  was  declared  that  the  bonds  and 
securities,  dated  12th  April  1854,  were  void  as  against  the 
Respondent;  a  perpetual  injunction  against  proceeding  at 
law  on  these  securities,  or  on  the  bills,  was  ordered,  and  it 
was  likewise,  by  consent,  ordered,  that  Smith  should  be  at 
liberty  to  attend  the  taking  of  the  accounts  in  the  case  of 
Kay  y.  Johnston  (fi),  which  was  then  priding  in  Chancery, 
for  the  purpose  of  establishing  his  claims  (if  any)  against 
such  balance  (if  any)  as  might  be  found  due  from  them  to 
Johnston,  and  Smith  was  ordered  to  pay  Kay*s  costs. 
This  was  the  decree  appealed  against 

The  Attorney-General  (Sir  F.  Kelly)  and  Mr.  BoU 
(Mr.  Jessel  was  with  them)  for  the  Appellant : 

The  Bill  is  defective.     It  does  not  allege  a  case  of  firand 
and  misrepresentation  such  as  to  justify  the  interference  of 
a  Court  of  Equity.    The  allegation  that  the  Plaintiff  was 
*'  led  to  believe"  that  the  Defendant  had  not  discounted 
the  bills,  but  had  purchased  them  up  or  got  them  in  from 
tliird  parties,  is  too  vague  to  be  answered  either  in  pleading 
or  in  proof.    There  is  nothing  to  show  that  the  Appellant 
was  party  or  privy  to  the  means  by  which  the  Respondent 
was  ^^  led  to  beUeve,"  nor  are  the  allegations  in  the  amended 
bill  sufficient  to  allow  proof  that  the  Appellant  was  party 
or  privy  to  such  means.    There  is  no  fraud  here  alleged 
or  proved  in  the  making  of  the  contract,  but  to  justify  the 
decree  there  ought  to  be  fraud  dans  locum  contractm. 

Some  of  the  evidence,  consistii^  of  letters,  especially 
one  of  the  1st  oi  April  1854,  from  Adams  to  Kay,  wasy 

[b)  21  Beav.  536. 
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!,  improperly  admitted  ;  but  even  if  properly  ad-        1859. 
it  was  not  sufficient  to  justify  the  decree*     The        Smith 

mm 

ent  knew  all  along  that  the  Appellant  had  origi-        j^^^. 

counted  the  bills ;  but  even  if  he  did  not,  he  was  not 

by  a  mistaken  belief  on  that  point  to  execute  the 

s,  there  was  no  reference  to  that  at  the  time  of  their 

n.     Of  course  he  would  have  executed  them  if  he 

wn  that  the  Appellant  had  originally  discounted  the 

then,  as  in  buying  them  up,  the  Appellant  would 
ditor  to  the  amount  advanced.  In  any  view  of  the 
3  Respondent's  belief  on  this  matter  was  imma- 
The  Appellant  here  was  not  the  guardian  or  the 
of  the  Respondent,  and  the  rules  applicable  to  trans- 
>etween  such  parties  must  not  be  applied  in  this  case, 
ill  events,  if  in  equity  the  Respondent  is  entitled 
the  securities  set  aside,  it  can  only  be  upon  pay- 

what  is  actually  due,  with  five  per  cent  interest 

Lastly,  the  decree  is  erroneous  in  restraining  the 

nt  from  suing  on  the  bills  of  exchange,  the  bill  not 

contained  a  prayer  to  that  effect,  and  there  being 

in  the  evidence  to  justify  the  imposition  of  such 
int  on  the  Appellant  They  cited  Hicks  v.  Sallitt  (c), 
'dge  V.  Moss  (d),  Irving  v.  Kirkpatrick  (e),  TTie 
il  Exchange  Company  v.  Drew  (/),  Wilde  v.  GUh 

Evan*  V.  BickneU{h)f  Adanuon  v.  JEvitt  (i),  Harris 
(j  ),  Price  V.  Berrington  (A),  Pasley  v.  Freeman  (/), 
V.   Finch  (m\    Fell  v.    Gtoydifr  {n),  Pulsfard  v. 
is  (o),  Shedden  v.  Patrick  (p). 

De  G.  M.  &  Gord.  782.  (j)  1  Exch.  122. 

Jur.  N.  S.  58.  (i)  3  Macn.  &  Gord.  486. 

Bell'8  Sc.  App.  Ca&  (/)  2  Smith  Leading  Cas.  62. 

Mac  Q^ueen's  Sc.  App.  (m)  5  H.  L.  Cas.  905. 

(fi)  1  Si.  63. 

H.  L.  Cas.  605,  620.  (o)  17  Beav.  87. 

^es.  174^183.  ip)  1  Macq.  Sc  App.  Cas.  535. 
Rusi.  &  Myl.  70. 


756  CASES  IN  THE  HOUSE  OF  LORDS. 


1850. 

SlUTH 


Mr.   Roundell  Palmer  and  Mr.  Dickinson^  for  the 

«.  Respondent : 

Kay. 

The  bill  sufficientiy  alleges  a  case  of  misrepresentatioB 

and  fraud,  and  there  is  no  part  of  the  evidence  which  was 
improperly  admitted,  and  which  does  not  sustain  the  charge 
in  the  bill.  The  Appellant  knew  what  representations  had 
been  made  to  the  Respondent ;  he  had  himself  arranged 
the  making  of  some  of  them,  and  he  took  advantage  of  the 
Respondent's  belief  in  those  representations,  which  he  him- 
self well  knew  to  be  false,  in  order  to  obtain  these  secorir 
ties.  Immediately  after  the  Respondent  had  attained  hit 
full  age,  and  when  he  had  no  legal  adviser,  except  die 
Appellant  himself,  were  these  securities  obtained.  The 
whole  transaction  was  tainted  with  fraud,  and  the  Appel« 
lant  was  well  aware  of  its  true  nature,  did  not  disclose  to 
the  Respondent,  and  thereby  obtained  an  advantage  which 
a  Court  of  Equity  will  not  allow  him  to  retain.  It  is  not 
merely  against  guardians  and  solicitors  properly  so  called, 
that  a  Court  of  Equity  will  protect  infants ;  such  protec- 
tion will  be  afforded  when  other  persons  older  and  more 
capable  than  themselves  have  abused  the  simplicity  and 
confidence  of  unprotected  persons.  The  cases  of  Btidf 
fnan  v.  Green  (q),  Hugenuin  v.  Basely  (r)  Cooke  v.  lo- 
motte  (*),  Savery  v.  King  (jt),  Williams  v.  Lord  Jersey  (k), 
Malcolm  v.  Scott  (v),  McMahon  v.  Burdett  {w\  Attwood 
▼.  Small  (x),  Reynell  v.  Sprye  (y),  Chesterfield  v.  Janssa  {z) 
were  cited. 

The  Attomey-General  replied. 

(q)  2  Ves.  627 ;  Wilm.  58.  (v)  8  Hare,  30. 

(r)  14  Ves.  273,  284.  (w)  2  Phill.  127. 

(f)  16  Beav.  234.  (x)  6  CUrk  &  F.232. 

(0  5  U.  L.  Gas.  627.  iy)  1  De  G.  Mac.  k  Gord.e0O. 

<«)  Cr.  &  Plul.  91.  (x)  2  Ves.  126. 
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The  Lord  Chancellor  (Lord  Chelmsford) :  1859. 

My  Lords,  this  is  an  appeal  from  a  decree  of  the  Master        Smith 
of  the  Rolls,  declaring  that  a  bond  for  12,594/.,  and  an        Kat. 
indenture  of  assignment  of  policies  of  assurance  on  the 
life  of  the  Respondent,  executed  the  day  after  he  came  of 
age,  to  secure  payment  to  the  Appellant  of  several  bills 
of  exchange,  accepted  by  the  Respondent  during  his  mino- 
rity, were  void  as  against  the  Respondent,  on  the  ground 
of  their  having  been  obtained  from  him  through  fraud  and 
misrepresentation  • 

The  objections  which  have  been  raised  against  the 
decree  may  be  considered  under  three  general  heads. 
First,  that  the  bill  does  not  state  with  sufficient  certainty 
any  case  of  fraud.  Second,  that  the  misrepresentation 
which  is  alleged  is  immaterial,  as  it  did  not  give  occasion 
to  the  securities.  ITiird,  that  if  the  bill  states  a  case  of 
fiaad,  the  particular  fraud  alleged  is  not  proved. 

Upon  the  first  objection  it  will  be  necessary  shortly  to 
consider  the  case  which  is  made  by  the  bill  (a). 

The  Appellant  has  contended  before  your  Lordships, 
that  these  statements  in  the  bill  amount  to  no  case  of 
fraud  against  him,  and  he  has  cited  various  authorities  to 
prove  that  where  fraud  is  the  foundation  of  a  bill  for 
relief,  it  must  be  clearly  and  distinctly  averred.  My  Lords, 
it  is  unnecessary  to  consider  these  cases,  because  the 
general  principle  which  they  establish  is  not  disputed.  And 
the  only  question  is,  whether  it  is  applicable  to  the  present 
case.  Now  it  must  be  admitted  that  the  bill  might  have 
been  framed  with  more  clearness  and  precision,  and  that 
it  ought  to  have  pointed  more  distinctly  to  the  grounds 

(a)  His  lordship  stated  it  fully,  but  as  the  judgment  of  the 
Master  of  the  Rolls  on  the  facts  was  unanimously  affirmed,  this 
report  is  confined  to  the  points  of  law  now  first  presented  for  const* 
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« 

1850.  upon  which  the  Appellant's  securities  were  to  be  impeadiei 
Smith  Whether  the  allegation  that  **  the  Plaintiff  was  led  by  the 
jr^'  Defendant  to  believe  that  he  liad  become  possessed  of  the 

bills  for  the  amount  of  which  such  securities  were  given 
in  the  manner  before  mentioned/'  which  constitutes  the 
whole  of  the  charge  against  the  Defendant,  would  have 
been  sufficient  upon  demurrer  to  the  bill,  it  is  unnecessary 
to  determine,  for  I  think  that  it  is  much  too  late  for  the 
Appellant  now  to  urge  any  such  objection.  He  put  io  his 
answer  to  the  bill,  and  replied  to  its  various  aUegationg; 
he  had  the  fullest  information  of  the  case  to  be  made 
against  him  from  the  Plaintiff's  affidavit,  and  he  answered 
it  by  his  own  affidavit,  fully  and  particularly ;  and  it  neTer 
occurred  to  him,  till  he  appeared  at  your  Lordships'  bar, 
that  he  had  any  pretence  for  asserting  that  the  case  agaiost 
liim  was  imperfectly  stated,  or  that  he  was  not  aware  of 
the  specific  grounds  upon  which  his  securities  were  to  be 
invalidated.  I  do  not  say  that  this  objection  would  have 
been  successful  if  it  had  been  made  at  an  earlier  stage  of 
the  proceedings,  but  at  all  events  it  cannot  prevail  now,  that 
it  is  for  the  first  time  urged,  upon  the  appeal  fix)m  the 
decree. 

The  bill,  therefore,  being  taken  to  contain  a  suflBcient 
statement  of  a  case  against  Smith,  the  next  objection 
which  he  makes  is,  that  the  misrepresentation  which  is 
alleged,  if  proved,  is  immaterial,  as  it  could  not  have  been 
the  cause  of  the  securities  being  given.  And  he  says  that 
the  only  point  which  could  vitiate  the  securities,  woald  be 
a  fraud  dans  locum  contractui,  that  is,  such  a  fraud  as 
occasioned  the  contract. 

The  misrepresentation  which  is  alleged  against  Smith  is, 
that  having  obtained  possession  of  some  of  the  bills  of 
exchange  accepted  by  Kay,  by  discounting  them  with 
Johnston,  he  pretended  that  he  had  received  them  fioo 
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Adams  after  they  were  got  in  by  him  as  represented,  and  1859. 
that  Kay  executed  the  securities  under  the  false  impress  Smith 
sion  thus  produced  upon  his  mind.  Now  it  is  contended  tt^^^ 
that  tliis  representation  is  wholly  immaterial,  that  it  was 
perfectly  indifferent  to  Kay  in  what  manner  Smith  became 
the  holder  of  the  bills,  provided  he  gave  consideration  for 
them,  and  that  if  A  ay  had  been  told  the  whole  truth,  he 
would  equally  have  been  willing  to  give  the  securities.  But 
can  it  be  permitted  to  a  party  who  has  practised  a  decep- 
tion, with  a  view  to  a  particular  end,  which  has  been  at- 
tained by  it,  to  speculate  upon  what  might  have  been  the 
result  if  there  had  been  a  full  communication  of  the  truth  ? 
How  is  it  possible  to  say  in  what  manner  the  disclosure 
would  have  operated  upon  Kai/^B  mind,  that  he  had  been 
the  dupe  of  a  scheme  of  deception,  which  up  to  that  mo- 
ment had  been  successful  in  inducing  him  to  believe  tliat 
Adams  had  befiriended  him  in  taking  up  the  bills^  and  that 
Smith  had  kindly  co-operated  with  him.  For  my  part,  I 
think  that  the  Appellant  takes  too  sanguine  a  view  of  pro- 
babilities when  he  assumes  that  the  discovery  that  •TbAii- 
ston  was,  after  all,  the  holder  of  the  greater  part  of  the 
bills,  would  still  have  left  Kay  in  the  same  mind  to  ratify 
the  transaction,  as  he  was  brought  into  by  the  misrepre- 
sentations which  were  designedly  made  to  him. 

But  the  Respondent's  case  hardly  wants  the  aid  of  the 
particular  misrepresentation  imputed  to  the  Appellant,  be- 
cause it  appears  to  me  that,  if  the  securities  were  given 
entirely  in  consequence  of  the  fraud  of  Johnston^  either 
alone  or  in  concert  with  Adamsy  although  Smith  was  not 
an  immediate  party  to  the  fraud  by  which  they  weie 
obtained,  he  could  not,  under  the  circumstances  of  the 
case,  maintain  any  right  in  them,  according  to  the  case  of 
Bridgman  v.  Green  and  other  similar  cases  which  have 
been  cited  in  the  argument     For  I  have  no  difficulty  in 
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J®^*  saying,  as  to  the  case  supposed  by  the  Attomey^General, 
Smith  of  ^  party,  the  bond  fide  holder  for  yalne  of  a  bill  of 
Kat.  exchange  for  whom  a  security  is  obtained  by  the  fiuud  of 
a  third  person  of  which  he  is  himself  innocent,  that  a 
security  of  this  description,  which  has  existence  only 
through  a  fraud,  cannot  be  made  available  by  the  supposed 
holder  of  the  bill,  however  he  may  be  untainted  by  the 
fraud  to  which  it  owes  its  origin,  and  that  he  must  reijr 
upon  the  bill  alone,  and  can  derive  no  benefit  from  the 
fi^udulent  security. 

I  therefore  pass  to  the  third  objection  which  the  Appel- 
lant sets  up  to  the  decree,  viz.,  that  there  is  no  evidence  to 
establish  against  Smith  the  particular  fraud  which  is  alleged 
in  the  BilL  I  may  notice,  in  passing,  an  objection  which 
was  made  by  him,  that  certain  letters  which  have  beea 
used  to  implicate  bim  in  the  transactions  of  Johnston  and 
Adams  with  £iay,  are  not  set  out  in  the  bill  so  as  to 
give  him  notice  of  them.  But  it  is  not  the  office  of  the 
bill  to  do  more  than  to  state,  with  sufficient  clearness  and 
precision,  the  grounds  upon  which  relief  is  sought  in  equity; 
it  ought  not  to  show  by  what  evidence  the  case  alleged  is 
to  be  established. 

In  considering  the  evidence  it  will  be  unnecessary  io 
depart  upon  this  occasion  from  the   principle  which  we 
have  been  reminded  has   been   long  settled  in  equity, 
that  if   the  bill  is   supported  by   the    testimony  of  a 
single  witness  only,  and  the  Defendant,  by  his  answer, 
positively,  clearly,  and  precisely  denies  the  allegations  it 
contains,  the  Court  will  not  make  a  decree,  but  will  dis- 
miss the  bill.    This  rule  is  very  clearly  stated  by  my  noble 
and  learned  friend.  Lord  Cranworthy  in  Jordan  v.  Moneji(h\ 
But  a  qualification  of  this  rule  of  evidence  equally  weH 

(6)  6  II.  L.  Cas.  185. 
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established  is,  that  if  the  testimony  of  the  one  witness  is        '^^^ 
corroborated  either  by  the  letters  of  the  Defendant,  or  by        Smith 
other  circumstances,  that  will  be  sufficient  to  turn  the  balance         iclir^ 
so  as  to  produce  preponderating  evidence  upon  which  the 
Court  can  act    And  this  corroboration  appears  to  me  to 
be  abundantly  supplied  in  the  present  case. 

[His  Lordship  here  proceeded  with  a  most  elaborate 
and  minute  statement  of  the  facts  of  the  case,  and  declared 
his  entire  concurrence  with  the  judgment  of  the  Master 
of  the  Rolls  upon  them.] 

After  this  long  examination  of  the  circumstances  of  this 
case,  it  is  almost  unnecessary  for  me  to  say,  that  in  my 
judgment  the  fraud  which  is  charged  upon  the  Appellant 
is  completely  established,  and  that  he  must  suffer  all  the 
consequences  of  having  chosen  to  unite  with  others  in  a 
scheme  of  deception  which,  perhaps,  it  was  unnecessary 
for  him  to  resort  to  in  order  to  obtain  the  confirmation  of 
his  own  transacti6ns.  If  this  had  been  nothing  more  than 
the  case  of  a  young  man  completely  under  the  control  and 
influence  of  another  person,  and,  acting  under  that  influence, 
being  induced  to  execute  securities  for  bills  which  he  had 
accepted  during  his  minority,  without  any  independent  legal 
advice  or  assistance  to  enable  him  to  understand  and  learn 
his  true  position,  I  should  have  thought  it  would  be  in- 
cumbent upon  those  who  endeavoured  to  avail  themselves 
of  those  securities,  to  give  the  clearest  and  most  satisfactory 
evidence  of  fair  dealing  with  him  before  they  could  be  per- 
mitted to  maintain  them.  But  the  present  case  goes  far 
beyond  that.  Omitting  altogether  the  mode  in  which  the 
bills  were  obtained  from  Kay^  he  has  been  prevailed  upon 
to  ratify  them,  not  merely  by  a  concealment  of  the  truth* 
but  by  a  planned  and  concerted  misrepresentation  of  the 
circumstances,  contrived  and  determined  upon  for  the  very 
purpose  of  entrapping  him  into  the  execution  of  these 

TOL.  VII.  3  E 
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1859.  securities-  Whether  Smith  was  privy  firom  the  first  to 
Smith  JohnstorC^  designs  upon  Kay^  to  the  encouragement  whidi 
]^Y^  he  gave  to  his  extrayagance,  and  to  all  the  contnTaoces  to 
entangle  and  retain  him  in  the  net  with  which  JokmUm^s 
baneful  influence  had  surrounded  him,  is  not  necessary  to 
be  determined.  But  it  is  to  my  mind  most  clearly  and 
completely  established  that  Smith  was  a  consenting  and 
contriving  party  to  a  deliberate  plan  of  deception  whidi 
was  practised  upon  Kay  for  the  purpose  of  inducing  him 
to  give  the  very  securities  which  are  impeached  by  tbis 
suit ;  that  the  securities  followed  upon  the  misrepresenta- 
tions, and  were  induced  by  them,  there  being  nothing  to 
prove  that  they  would  otherwise  have  been  given;  and 
that  it  would,  therefore,  be  contrary  to  every  principle  of 
equity  to  allow  them  to  stand. 

My  Lords,  I  submit  that,  under  all  these  circumstances, 
the  decree  of  the  Master  of  the  Rolls  ought  to  be 
aOSrmed. 

Lord  Cranworth: 

My  Lords,  my  noble  and  learned  friend  has  so  fully 
gone  into,  and  I  might  almost  say  exhausted,  this  case^ 
that  it  is  hardly  necessary  to  add  anything  to  what  hai 
been  already  said.  I  thought  it  right,  however,  in  a  case 
of  such  importance,  importance  in  amount,  importance  in 
reference  to  the  characters  of  the  parties  concerned,  and 
importance  in  reference  to  the  principles  involved,  to  say  a 
few  words,  which  I  shall  do,  not  by  again  going  over  the 
facts  of  the  case,  but  by  stating  very  shortly  a  few  propo- 
sitions which  I  think  have  been  and  ought  to  be,  kept  in 
view  in  deciding  this  case. 

The  first  objection  that  was  made  on  the  part  of  the 
Appellant,  or  at  least  one  objection  which  I  will  deal  with 
first,  is  an  objection  to  the  pleading.    It  w%b  said  thattbe 
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fraud  complained  of  is  not  stated  in  the  bill  with  that  pre-        18^9. 
cision  which  the  Court  requires.      Now,  my   Lords,  I        Smith 
shoidd  be  very  loth  indeed  to  throw  any  doubt  upon  what         j^^ 
was  stated,  that  a  court  of  equity,  as  well  as  a  court  of 
law,  in  suits  instituted  for  the  purpose  of  impeaching  trans- 
actions for  fraud,  requires  that  it  should  be  distinctly 
stated  what  that  fraud  is,  so  that  the  parties  who  have  to 
meet  it  may  know  what  the  charge  is,  and  therefore  what 
the  defence,  if  they  have  any,  ought  to  be. 

Here  the  allegation,  as  pointed  out  by  my  noble  and 
learned  friend,  is,  that  Kay  was  led  by  the  Defendant  to 
belieye,  and  did,  in  fact,  believe,  that  the  Defendant  bad 
possession  of  the  bills,  by  means  of  their  having  been  got 
in  from  the  persons  who  had  discounted  them.  Now, 
imdoubtedly,  that  is  rather  a  vague  allegation,  not,  how- 
ever, I  must  add,  in  my  opinion,  so  vague  as  the  allega- 
tion in  the  case  of  Williams  v.  Lord  Jersey  (6),  where  it  was 
alleged  that  the  Defendant  had  '^  encouraged  the  Plaintiff." 
Yet,  even  to  that  allegation  Lord  Cottenham  thought  that 
a  demurrer  could  not  be  sustained,  but  that  at  the  hearing 
such  encouragement  must  be  proved  as  would  entitle  the 
party  to  relief.  My  Lords,  the  propriety  of  that  decision 
is  not  now  in  question  before  your  Lordships.  All  that  I 
would  say  upon  it  is,  that  I  think  it  is  a  very  formidable 
authority  against  the  possibiUty  of  sustaining  a  demurrer 
to  this  bill  upon  the  all^ation  of  the  party  having  been 
"  led  to  believe." 

I  see  how  it  was  this  allegation  came  to  be  put  in  this 
vague  form,  namely,  that  the  facts,  upon  which  the  equity 
in  the  amended  bill  is  founded,  had  transpired  after  the 
answer  to  the  original  bill  had  been  put  in.  In  a  great 
measure,  the  evidence  by  which  it  was  supported  did  not 

{h)  Craig  &  Phil.  91. 
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1859b  transpire  tilT  a  long  while  afterwards.  It  is  very  trae,  ibat 
Surra  perhaps^  in  strictness,  it  would  have  been  better,  even  a 
second  time,  to  have  amended  the  bill,  and  to  hare  stated 
the  charge  with  a  little  more  precision.  But  that  has 
become  totally  immaterial,  inasmuch  as,  from  what  subse- 
quently followed  on  the  part  of  the  Defendant,  it  was  quite 
clear  that  he  perfectly  well  understood  what  it  was  that  he 
was  charged  with,  because  he  showed  that  he  was  prepared 
to  answer  it.  In  my  opinion,  however,  acting  upon  tlie 
authority  of  Williams  v.  Lord  Jersey ^  the  bill  would  not  faafe 
been  demurrable  if  the  case  had  been  as  originaUy  stated. 

With  regard  to  the  authorities  that  have  heea  relied 
upon  to  show  that  it  would  have  been  demurrable,  tbey 
are  clearly  distinguishable  from  the  present  case;  one  was 
a  Scotch  case,  but  the  principle  was  the  same ;  indeed,  the 
principle  must  be  the  same  in  every  system  of  law  in 
civilized  countries.     If  you  charge  a  person  with  fraud,  joa 
must  state  in  your  bill  or  summons,  or  whatever  it  may  be, 
what  you  mean  to  charge.    In  the  case  of  the  Natumal 
Company  v.  Drew  (c),  it  was   sought    to  impeach  the 
validity  of  certain  deeds,  and  to  reduce  certain  documents 
which  were  sought  to  be  impeached,  upon  the  ground  that, 
according  to  the  language  of  the  parties  seeking  to  im- 
peach them,  they  had  been  obtained  by  a  ''tissue  of  fabe- 
hoods."     It  was  not  necessary,  if  I  recoUect  rightly,  to 
decide  that  point  in  this  House,  because  the  decision  went 
upon  another  ground ;  but  I  have  no  hesitation  in  saying; 
that  upon  that  case  coming  before  me,  when  I  had  the 
honour  of  holding  the  Great  Seal,  I  did  lay  it  down,  and 
I  adhere  to  it  still,  that  a  bill,  as  it  is  called  in  this 
country,  or  a  summons  in  Scotland^  that  seeks  to  set  aside  or 
reduce  an  instrument  upon  the  ground  that  it  has  been 

(c)  2  Macq.  Sc.  Ap.  Cas.  103. 
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t>btained  by  a  "  tissue  of  falsehoods/'  would  not  do  without         ^^' 
more.     How  can  the  Defendant  answer  such  a  charge  as        Smith 
that?   It  is  quite  possible  that  he  may  not  know  what  is         Kit. 
meant  by  it 

Then  the  other  case  was  a  case  before  Vice  Chancellor 
Wood,  of  Bainbridge  ▼.  Mou  {d).  It  was  a  case  in  which 
there  had  been  immense  litigation  between  the  heir  at  law 
and  certain  devisees  claiming  under  the  will,  a  litigation 
wbich  had  extended  over  a  great  number  of  years,  and  it 
liad  been  attempted  to  put  an  end  to  that  by  a  deed  of 
compromise  between  Bainbridgej  who  asserted  the  sanity 
and  competency,  and  Moss,  wbo  asserted  the  insanity  and 
incompetency  of  the  testator  to  malce  the  will.  That  deed 
was  executed.  A  large  sum  of  money  was  paid  upon  the 
footing  of  the  arrangement  which  had  been  entered  into. 
And  then  Bainbridge  filed  a  bill  to  set  It  aside,  upon  the 
all^ation  that  Moss,  wbo  insisted  upon  the  testator  or 
alleged  testator  being  non  compos,  Icnew  that  he  was  sane. 
The  Vice  Chancellor  held  that  that  will  not  do.  What  do 
you  mean  by  ""knowing  that  he  was  sane?'*  Whether  a 
man  is  or  is  not  of  sound  mind  to  dispose  of  his  property 
IS  a  technical  question  of  fact,  not  of  law.  But  an  alle- 
gation that  a  man  knows  another  to  be  sane,  having  been 
all  along  alleging  that  he  is  not  sane,  is  one  which  a  man 
IS  really  unable  to  answer.  The  Defendant  may  well  say, 
*'  You  must  know  what  you  mean.  What  do  you  mean  ? 
I  insist  that  he  was  not  sane.  You  insist  that  he  was 
sane,  and  you  say  that  I  know  he  was  sane.  What  did  I 
iLnow  that  you  did  not  know  ? "  I  think,  therefore,  it  is 
quite  clear  that  that  was  no  suflScient  allegation;  it 
admitted  no  traverse  of  the  fact,  and  therefore  it  was  alto- 
gether demurrable.     But  here  it  cannot  be  said  tliat  the 

(J)  3  Jur.  N.  S.  58. 
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1850.  allegation  is  of  a  nature  not  to  be  capable  of  being  under- 
Smith  stood.  The  allegation  may  be  loose^  but  it  is  perfectly 
distinct.  It  is,  that  ''  you  led  me  to  believe  that  when  I 
was  doing  a  particular  act  I  was  doing  something  different 
from  what  you  knew  I  was  doing  " ;  therefore  it  does  not 
come  at  all  within  that  class  of  cases  that  was  referred  to 
in  the  argument* 

I  am  strongly  of  opinion,  therefore,  upon  the  authority 
of  Williams  y.  Lord  Jersey,  or  even  independently  of  that 
authority,  that  this  bill  would  not  have  been  demurrable 
upon  that  ground,  even  if  the  question  had  been  attempted 
to  be  raised  by  demurrer;  but  to  attempt  to  raise  such  a 
question,  after  the  answer  to  the  bill  had  been  given  m, 
and  the  Defendant  has  shown  distinctly  that  he  perfectly 
understood  the  nature  of  the  charge,  and  after  elaborate 
evidence  has  been  gone  into  upon  it,  would  be  trifling  with 
the  Court    According  to  the  old  practice,  if  a  Defendant 
had,  as  in  the  present  case,  been  called  upon  to  answer 
to  the  bill,  and  evidence  had  been  gone  into,  and  he  could 
have  shown  at  the  hearing  that  he  was  quite  taken  by  sur- 
prise, by  the  production  of  certain  letters  or  alleged  letters  or 
drafts  of  letters,  and  other  facts  being  proved  against  him, 
of  which  he  had  no  notice  in  the  bill,  the  course  would 
have  been,  which  nobody  would  have  controverted,  that 
the  Court  would  have  said.  This  Defendant  must  have  ao 
opportunity  of  answering  this ;  he  has  not  had  an  oppo^ 
tunity  hitherto,  because  you  have  chosen  so  to  frame  your 
pleadings  as  not  to  let  him  know  to  what  point  it  was  that 
he  was  to  direct  his  evidence ;  therefore,  before  any  decree 
is  made  giving  relief,  an  inquiry  must  be  directed  by  a 
preliminary  decree,  giving  him  an  opportunity  to  clear  up 
all  those  matters  which  by  your  bill,  as  originally  framed, 
you  did  not  give  him  an  opportunity  to  clear  up.    That 
was  the  course  under  the  old  practice  ;  indeed,  I  think ' 
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recollect  cases  in  which  before  the  hearing,  if  It  had  been  1869. 
shown  that  any  particular  thing  like  a  letter  or  a  deed,  had  Smith 
been  sprung  by  surprise  upon  the  Defendant,  the  result  rr^* 
has  been  that,  upon  application  made,  the  publication  was 
postponed  to  enable  the  Defendant  to  examine  a  witness 
to  explain  the  particular  fact,  or  in  some  way  or  other 
justice  was  done  under  the  circumstances  of  the  case. 
But  now  that  the  course  of  practice  has  been  altered,  that 
is  altogether  unnecessary.  I'he  allegations  of  the  bill  are 
supported  by  verbal  testimony,  testimony,  perhaps,  not 
quite  so  satisfactory  as  an  examination  in  Court  before  the 
judge  who  has  to  decide  die  cause,  but  still  an  examina- 
tion in  what  I  may  call  open  court,  before  a  presiding 
officer,  and  which  examination  enables  the  Defendant  to 
know  exactly  in  what  manner  every  allegation  in  the  bill 
is  attempted  to  be  proved ;  and  he  has  advantages  in  that 
which  he  has  not  in  a  trial  at  law,  because,  after  all  that 
has  been  done,  the  matter  is  adjourned  for  a  fortnight  to 
enable  him  to  meet  the  case ;  therefore  he  cannot  possibly 
be  misled.  The  principle  of  the  Court  is,  that  everything 
that  is  to  be  charged  against  the  Defendant  must  be 
allegatum  as  well  as  probatum.  And  the  proper  mode  of 
alleging  is  no  doubt  in  the  pleading.  And  when  it  has  been 
alleged  perfectly  in  the  pleadings,  it  is,  for  all  practical 
purposes,  allegatum  as  well  as  probatum.  When  the  wit* 
nesses  are  examined,  the  Defendant  knows  perfectly  well 
what  he  has  to  answer ;  in  fact  he  does  answer.  And 
therefore  I  am  of  opinion  that  to  listen  to  that  objection 
now,  would  be  to  regard  form  instead  of  substance ;  indeed, 
it  would  be  proceeding  in  a  mode  which  the  closest  analogy 
to  common  law  would  not  justify.  There  are  many  cases 
in  which,  before  the  law  was  altered,  there  might  have 
been  a  special  demurrer,  because  the  allegation  was  not 
sufficiently  explicit.      Special  demurrers  are  now   done 
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1859.  away  with.  But  according  to  the  old  practice,  yoa  ought 
Smith  have  specially  demurred.  Take  this  very  case ;  you  say 
^  you  led  me  to  believe.     I  do  not  know  what  you  mean  by 

that  In  such  a  case  I  suppose  a  special  demurrer  would 
have  been  allowed;  but  if  the  Defendant  chooses  to  plead 
over,  and  go  to  trial,  and  there  is  a  yerdict,  that  cures  any 
defect  of  this  sort.  And  a  multofordori  ought  it  to  do  so 
in  this  proceeding. 

I  think,  therefore,  that  there  is  no  question  at  all  about 
the  pleadings ;  they  are  perfectly  accurate  and  suflBcient 
I  see  exactly  how  it  arose  that  the  allegation  was  not  so 
distinct  as,  it  probably  would  have  been,  if  all  the  materiab 
had  been  before  the  counsel  in  the  first  instance  when  the 
bill  was  framed.  But  there  was  naturally  a  wish  to  avoid 
any  unnecessary  delay ;  and  the  matter  having  been  stated 
,  in  such  a  way  as  really  enabled  the  party  to  answer  (1  say 
that  for  the  best  of  all  reasons,  because  in  fact  he  did 
answer),  it  would  have  been  a  sort  of  pedantry  to  amend 
the  bill  by  adding  fiairther  charges  in  order  to  introduce  (as 
it  were)  evidence  which  had  been  already  furnished  by  both 
sides.  Therefore,  even  supposing  that  it  might  have  bem 
better  to  amend  the  bill,  it  is  utterly  immaterial.  The 
matter  is  now  fuUy  before  us  for  decision,  as  regards  the 
substance  and  not  the  form.  Those  are  all  the  obs^va- 
tions  which  I  think  it  necessary  to  make  upon  this  point 

[His  Lordship  here  observed  on  the  iacts  of  the  case,  and 
declared  his  entire  concurrence  with  the  Lord  CAaneellors 
judgment  upon  them.] 

There  is  distinct  and  independent  evidence  that  he  was 
a  party  to  leading  this  young  man  to  believe  that  the 
bills  for  41,000  /.  and  12,000  /.,  altogether  63,000/.,  were 
bills  that  had  been  got  in  in  pursuance  of  the  suggestion 
of  Johnston,  and  that  the  getting  them  in  by  means  of  Adasu 
would  be  for  his  benefit 
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Then  this^ayery desperate  aipiment  I  thought,  was  urgedj  1809. 
that  although  that  may  be  proved,  the  allegation  is  not  Smith 
generally  that  Smith  led  Kay  to  believe  that  those  were  the  ^Ir. 
bills  got  in  by  Adams^  but  that  the  all^ation  is,  that  he  so 
led  him  to  believe  at  the  time  when  he  executed  the  bond 
at  the  meeting ;  whereas  in  truth,  in  the  evidence,  it  is 
shown  that  nothing  of  the  sort  was  then  referred  to.  My 
Lords,  in  order  for  that  argument  to  have  any  weight,  it 
must  be  tested  in  this  way.  Supposing  it  was  distinctly 
proved,  and  there  was  no  question  at  all  about  it,  that  the 
day  before  they  met  Smith  had  distinctly  in  terms  said  to 
him.  Do  not  execute  any  bond  except  for  bills  which  are 
proved  to  have  been  got  in  by  me  or  Adams.  I  hold  1 2,000  L, 
and  the  rest  are  held  by  Adams.  Suppose  he  had  dis- 
tinctly said  that,  and  the  allegation  was  that  ^'  at  the  time 
Kay  executedt  he  bond,  Smith  led  him  to  believe,"  is  it 
a  credible  proposition  that  the  evidence  would  not  support 
that  allegation  ?  It  is  a  continuing  representation.  The 
representation  does  not  end  for  ever  when  the  representa- 
tion is  once  made;  it  continues  on.  The  pleader  who 
drew  the  bill,  or  the  young  man  himself,  in  stating  his 
case,  would  say.  Before  I  executed  the  bond  I  had  been  led 
to  believe,  and  I  therefore  continued  to  believe,  that  it  was 
executed  pursuant  to  the  arrangement 

Then,  another  suggestion  made  on  behalf  of  the  Appet- 
lant  was,  that  although  this  was  a  fraud  at  the  time  of 
the  execution  of  the  bond,  it  was  not  a  fraud  which  occa- 
sioned the  execution  of  the  instrument ;  not,  according  to 
the  language  of  the  law,  dans  locum  cantractui.  My  Lords, 
I  am  not  at  all  clear  that  it  was  not  dans  locum  contractui. 
Johnston  was  a  man  of  mature  years ;  he  must  have  been 
then  32  years  of  age,  and  the  young  man  was  then  21. 
Johnston  had  before  told  him,  **  These  bills  are  outstanding, 
they  will  be  presented  at  your  bankers;  it  will  be  much  to 
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1850.  your  interest  to  have  them  all  got  in."  I  think  it  is  one 
Smith  proof  of  the  entire  ignorance  of  business  of  this  young  man 
^  that  he  did  so  believe ;  that  he  acted  upon  that  belief.   I 

think  it  is  very  doubtful,  at  least  it  is  not  at  all  clear  to  me, 
that  he  would  have  given  the  securities,  if  this  had  not 
been  represented  to  him.  But  the  question  is,  would  be 
have  given  the  securities  if  the  whole  truth  had  been  told 
to  him?  I  think  even  this  young  man,  when  called  upon 
to  execute  the  bond,  would  have  started  if  he  had  known 
all  that  had  been  going  on.  But  at  the  same  time  it  is 
quite  unimportant.  It  does  not  lie  in  the  mouths  of  these 
persons  to  say  what  he  would  have  done  if  they  had  not 
concocted  the  fraud,  and  if  there  had  never  been  any  decep- 
tion at  all  practised.  That  is  not  the  question.  The  ques- 
tion rather  is,  what  this  young  man  would  have  done  if  be 
had  known  all  that  had  really  taken  place.  In  my  opinion 
it  is  very  doubtful  whether  he  would  have  given  the  secu- 
rities, for  \he  reason  I  shall  presently  state ;  but  I  do  not 
think  that  is  the  issue  here.  The  issue  is,  not  whether  the 
Plaintiff  has  shown  that  he  would  not  have  executed  the 
securities  but  for  the  representation  of  Smith,  but  whether 
Smith  has  satisfied,  or  can  satisfy  us,  that  the  Plaintiff 
would  have  executed  them  without  The  onus  probamR  is 
on  Smith  in  this  case,  for  the  reason  which  I  now  proceed 
to  state. 

In  my  opinion,  although  this  bill  is  firamed  upon  the 
ground  of  this  supposed  fraud,  the  circumstances  of  6ie 
case  as  now  proved  make  it  abundantly  clear  that  this 
fraud  was  totally  immaterial  in  order  to  entitle  the  Plaintiff 
to  set  aside  this  bond,  upon  the  ordinary  principle  of  the 
Court,  which  protects  an  infant,  or  auy  other  person,  who 
is,  from  the  relations  which  have  subsisted  between  him 
and  another  person,  under  the  influence,  as  it  is  called,  of 
that  other.    My  Lords,  there  is,  I  take  it,  no  branch  of  the 
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jorisdiction  of  the  Court  of  Cliancery  which  it  is  more  1869. 
ready  to  exercise  than  that  which  protects  infants  and  per-  Smrh 
sons  in  a  situation  of  dependance,  as  it  were,  upon  others,  ^' 
from  being  imposed  upon  by  those  upon  whom  they  are  so 
dependant  The  familiar  cases  of  the  influence  of  a  parent 
over  his  child,  of  a  guardian  over  his  ward,  of  an  attorney 
over  his  client,  are  but  instances.  The  principle  is  not  con- 
fined to  those  cases,  as  was  well  stated  by  Lord  Eldon,  in 
the  case  of  Gibson  v.  Jeyes  (e),  in  which  he  says  it 
18  ''the  great  rule  applying  to  trustees,  attornies,  or  any 
one  else."  Now,  what  does  ''any  one  else  mean? 
It  is  contended  that  it  applies  only  to  persons  who  stand 
in  what  is  called  a  fiduciary  relation.  I  beUeve,  if  the 
principle  is  examined,  it  will  be  found  most  frequently  ap- 
plied in  such  cases,  for  this  simple  reason,  that  the  fiduciary 
relation  gives  a  power  of  influence :  but  I  could  suggest 
fifty  cases  of  fiduciary  relation  where  the  principle  will  not 
apply  at  all.  If  a  man  makes  me  trustee  of  an  estate,  to 
pay  certain  securities,  and  then  ultimately  to  stand  pos- 
sessed of  it  for  him,  we  deal  with  one  another  in  purchase, 
or  in  any  other  way,  perfectly  at  arm's  length.  I  have  no 
influence  over  him  because  I  am  his  trustee.  It  is  only  a 
particluar  sort  of  trusteeship  that  gives  influence. 

Now,  looking  at  this  case  upon  that  general  principle, 
can  any  influence  be  more  direct,  more  intelligible,  and 
more  to  be  guarded  against  than  that  of  a  sharper  like 
mfohnstanf  who  gets  hold  of  a  young  man  of  fortune  at 
nineteen  years  of  age,  aud  takes  upon  himself  to  supply 
him  with  means,  pandering  to  his  gross  extravagance 
during  his  minority,  and  extorting  from  him,  or  at  least 
obtaining  from  him,  for  every  advance  that  he  has  made,  a 
promise  that  the  moment  he  comes  of  age  it  shall  all  be 

(«)  6  Vesey,  266,  278. 
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1869.  ratified  so  as  to  make  the  securities  good  ?  I  think  there 
SioTH  is  no  case  which  can  be  su^rgested  to  which  the  principle 
IQy^  of  a  court  of  equity  more  distinctly  applies,  and  in  which 
it  will  be  more  readily  exercised,  than  that  of  a  penon 
obtaining  and  exercising  such  influence.  We  do  not  want 
the  technical  description  of  his  making  himself  guardiaii 
in  his  own  wrong,  as  it  were,  over  this  infant,  and  then 
misleading  him  to  give  securities,  which,  if  he  had  tieen 
of  riper  years,  he  would  not  have  given.  The  principle  of 
the  Court,  as  has  been  often  remarked,  is  not  confined 
even  to  the  time  whilst  the  relation  subsists.  During  the 
minority  of  the  child,  or  of  the  ward,  of  course  he  can 
give  no  valid  security.  But  the  Court  has  said,  that  after 
that  relationship  has  terminated,  no  advantage  shall  be 
taken  of  the  child,  I  think,  until  the  child  has  either  had 
independent  advice,  and  is  acting,  therefore,  quite  fiee 
fi*om  influence,  or  till  so  much  time  has  elapsed  that  it  may 
be  fidrly  supposed  that  he  thought  for  himself,  and  has 
consulted  any  independent  adviser  whom  it  may  be  reason- 
able that  he  should  consult  In  the  Court  of  Chancery,  I 
think,  we  are  obliged  to  cut  the  knot  as  to  the  question  of 
time,  by  naming  some  time.  1  believe  a  security  given  by 
a  person  under  age  is  always  liable  to  be  impeached  as 
being  given  under  undue  influence,  unless  it  can  be  shown 
that  the  infant  had  professional  advice,  or  unless  due  pre- 
cautions have  been  taken  against  his  acting  under  undae 
influence,  and,  afler  coming  of  age,  unless  a  certain  time 
has  elapsed ;  I  believe  the  rule  is,  that  a  year  must  elapse. 
It  is  necessary  to  draw  some  line,  but,  of  course,  if  it 
could  be  shown  that  undue  influence  was  exercised  after 
the  year,  the  same  principle  would  apply ;  but,  generally 
speaking,  it  is  assumed  that,  after  the  expiration  of  a 
year,  the  young  man  would  have  been  in  the  world  and 
be  able  to  judge  for  himself. 
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Now,  the  application  of  that  principle  would  certainly  1B59. 
enable  Kay  to  set  aside  anything  obtained  by  Johnston.  Smith 
And,  in  my  opinion.  Smithy  as  regards  these  advances,  ^^['^^ 
cannot  stand  in  the  slightest  degree  in  a  different  position 
{rem  Johnston ;  he  advanced  everything  with  the  know- 
ledge that  it  was  all  going  to  the  young  man.  It  did  not 
all  go  to  him ;  but  he  says,  that  he  supposed  that  it  was  all 
to  go  to  the  young  man,  and  that  it  was  all  upon  promises 
from  the  young  man  to  Johnston  that  the  securities  should 
be  ratified  when  he  came  of  age.  I  think  that  the  prin- 
ciple that  would  be  applirable  to  Johnston  is  just  as  appli- 
cable to  Smith ;  and  that  upon  that  ground,  if  the  bill  had 
been  framed  after  all  these  facts  were  known,  it  would 
have  been  quite  unnecessary  to  set  up  the  particular  fraud, 
bat  that  everything  might  have  been  set  aside,  even  if 
there  had  been  no  suggestion  of  Adams*  getting  in  the 
bills,  or  even  of  those  schemes  that  were  concocted  just 
before  the  young  man  attained  his  age  of  twenty-one. 

1  have  no  other  observations  ix>  make  upon  this  case 
except  one,  which  I  feel  bound  to  make  for  the  protection 
in  future  of  this  young  man.  It  has  been  often  said  that 
courts  of  justice  have  nothing  to  do  with  what  are  called 
principles  of  honour,  and  there  is  a  well-known  case  in  the 
bcx>ks,  with  which  those  who  practise  in  the  courts  are  very 
familiar,  in  which,  upon  a  counsel  saying  to  Lord  Thwrhw^ 
^  Your  Lordship  must  think  in  point  of  honour"  so  and  so, 
Lord  Thurhw  said,  ^^  Upon  that  ground  you  must  apply  U> 
the  person  himself;  I  do  not  give  any  opinion  upon  that 
subject"  I  should  have  abstained  from  saying  anything 
upon  that  subject,  were  it  not  that  the  duties  of  this  young 
man  in  point  of  morality  and  honour  have  been  strongly 
urged  by  the  counsel  for  Mr.  Smith  at  the  bar;  and  that 
having  been  done,  I  think  I  am  not  stepping  beyond  the 
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1859.        line  of  my  duty  when  I  say  that  I  consider  that  this  yoimg 

Smith        man,  npon  the  strictent  principles  not  only  of  morality,  bat 

kIy         of  what,  if  it  differs  from  morality  (which  perhaps  it  don 

not)  I  shall  call  the  fsdrest  and  most  honoarable  dealing 

and  the  strictest  principles  of  honour,  is  not  called  npci 

to  pay  a  single  farthing,  except  what,  npon  an  accomit 

between  himself  and  Johnston^  shall  appear  to  be  doe, 

as  haying  come  into  his  pocket,  either  in  money  or  ia 

money's  worth.    And  if  any  man  ever  suggests  to  bim 

that  he  is  bound  otherwise  to  Mr.  Smith,  I  think  he  wiD 

be  advising  him  contrary  to  what  are  not  only  his  intererti, 

but  also  to  what  the  interests  of  the  public  require  to  be 

asserted  as  the  grounds  on  which  he  ought  to  act. 

Lord  Wendeyddle: 

My  Lords,  I  have  very  few  observations  to  add  afiff 
the  fiiU  and  ample  discussion  which  every  part  of  this  case 
has  undei^one  by  my  noble  and  learned  friend  on  Ae 
woolsack,  and  my  noble  and  learned  friend  opposite.  I 
agree  in  almost  every  observation  which  has  been  mtde 
by  both  of  them.  There  is  only  one  point  upon  which  mj 
mind  is  not  entirely  satisfied.  I  take  it  to  be  clear  that 
the  statement  made  by  my  noble  and  learned  friend  oppo- 
site as  to  the  power  of  the  Plaintiff  to  give  evidence  of  aH 
these  transactions,  under  the  statement  of  the  case  set 
forth  in  the  bill,  is  quite  satisfieu:tory.  The  bill  ought  to 
have  been  demurred  to  if  it  was  not  framed  in  a  proper 
manner,  but,  that  not  having  been  done,  it  is  now  too  late 
to  raise  that  objection. 

I  take  it  to  be  unnecessary,  also,  to  discuss  the  questioo 
whether  Mr.  Kay  stood  in  such  a  situation  either  towards 
Johnston  or  towards  Smith  as  to  require  firom  him  a  fiiDer 
explanation  of  the  casCi  in  order  to  enable  a  court  of  equitf 
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to  set  aside  the  deeds  which  had  beeo  given  iip<m  the        I^^* 
ground  of  moral  firamd.     I  think  it  onnecessary  to  discuss        Smm 
thai,  because  it  has  been  most  clearly  made  oat,  firom  the        ^^^ 
statement  of  my  noble  and  learned  friend  on  the  woolsack, 
thai  Smith  was  a  party  to  the  fraud.    It  is  a  matter  which 
cannot  admit  of  the  least  doubt,  that  in  a  very  eariy  part  of 
the  transaction  between  these  perscmsy  Smiik  and  JUbi* 
wiam  wore  in  league  together  to  practice  a  fraud  upon  Kajf, 
so  as  to  induce  him  to  give  bis  ratification  after  he  came  of 
age  to  an  enormous  number  of  bills  which  had  been  putin 
circulation.    That  is  a  matter  beyond  all  doubt,  and  I  am 
sore  I  should  only  weaken,  if  I  make  any  observation  npoa 
the  subject,  the  strong  and  satis&ctory  observations  which 
have  been  made  by  my  noble  and  learned  fnani,  on  the 
woolsack*     It  is  a  point  which  does  not  admit  of  any 
doubt* 

Therefore  I  think  the  deeds  must  clearly  be  set  aside 
upon  the  ground  of  fraud,  provided  only  one  thing  is 
shown,  namdy  that  that  fraud  was  the  cause  of  the  con- 
tract Now,  I  take  it  to  be  perfectly  clear  that,  in  order 
to  Bet  aside  a  deed  on  the  ground  of  fraud,  there  must  be 
moral  fraud,  and  firaud  causing  the  contract,  dolu$  danB 
causam  eontractui ;  not  necessarily  a  firaud  which  is  the  sole 
cause  of  the  contract,  but  a  fraud  without  which  the  con- 
tract never  would  have  been  made.  This  principle  has 
been  often  laid  down,  and  is,  I  apprehend,  indisputable ; 
and  it  is  admitted  in  the  great  case  of  Small  v.  Attwood 
{f)y  in  different  forms  of  expressions,  by  most  of  the  noble 
and  learned  lords  who  were  concerned  in  giving  judgment 
in  that  case.  Fraud  gives  a  cause  of  action  if  it  leads  to 
any  sort  of  damage ;  it  avoids  contracts  only  where  it  is  the 

(/)  6  Clark  &  Fin.  232. 
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the  securities  being  given  to  Adams  for  the  benefit  oiJohtt-  1859. 
Jloii,  I  donbt  myself  whether  it  is  satisfactorily  made  out  Smith 
tlmt  that  firand  really  led  to  the  giving  of  the  securities  to 
Smiihm    My  mind  is  not  quite  satisfied  up<m  that  point. 

Nor  do  I  entirely  concur  with  my  noble  and  learned 
friend  opposite,  that  there  is  any  difference  in  the  rule 
upcm  this  subject,  according  to  whether  the  deed  has 
been  obtained  by  firaud  of  such  a  nature  as  to  avoid  the 
instrument  at  common  law,  or  whether  it  has  been  obtained 
by  improper  conduct,  which  would  avoid  it  in  a  court  of 
equity.  I  say  no  more  than  that  I  am  not  quite  satisfied 
upon  that  point.  But  upon  every  other  part  of  the  case 
I  entirely  ccmcur  in  the  observations  which  have  been 
made  by  my  two  noble  and  learned  friends.  Probably  I 
am  wrcmg  in  my  view  of  the  case  as  to  those  two  points 
upon  which  I  have  expressed  doubts,  because  both  my 
noble  and  learned  friends,  and  I  believe  also  my  other 
noble  and  learned  friend  opposite,  think  that  this  firaud  or 
misconduct,  whichever  it  was,  on  the  part  of  Smith  and 
Johnston,  is  sufficiently  shown  to  have  led  to  the  giving  of 
these  securities,  and  that  therefore  the  securities  are  void. 
All  that  I  say  is,  that  I  am  not  entirely  satisfied  upon  that 
part  of  the  case. 

Lord  Kingidown: 

My  Lords,  in  this  case  the  facts  appear  to  me  so  clearly 
proved,  and  the  rules  of  the  Court  of  Equity  applicable  to 
it  are,  in  my  view,  so  firee  from  all  doubt,  that  I  should 
have  thought  it  was  scarcely  possible  for  any  counsel,  how- 
ever ingenious,  to  raise  any  other  question  in  the  cause 
than  whether  the  pleadings  were  so  framed,  and  the  pro- 
ceedings in  the  cause  had  been  such  as  to  enable  a  Court  of 
Equity  to  administer  to  the  Plaintiff  that  relief  to  which, 
upon  the  merits,  he  was,  beyond  all  controversy,  entitled. 

VOL.  VII.  3  F 
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1859.  My  Lords,  with  respect  to  the  obsenrations  which  haye 

Smith  just  been  made  by  my  noble  and  learned  friend  opposite, 
^^^  I  confess  I  am  nnable  to  discover  upon  what  ground  it  is 
possible  to  separate  the  bills  in  the  hands  of  Smith  from 
the  bills  in  the  hands  of  other  persons.  The  short  case  is 
this :  that  Johnston  having  acquired  unbounded  influence 
over  this  young  man,  procures  from  him  acceptances  to 
the  amount  of  53,000  /.  in  consideration  for  which  he  ad- 
vances to  him  in  money,  or  in  money^s  worth,  somethiDg 
less  than  23,000  L,  certainly  something  less  than  24,000  {. 
And  the  acceptances  thus  given  are  used  by  Johnston  for 
the  purpose  of  raising  money  from  Smith  and  from  AdamSj 
both  those  parties  being  perfectly  cognizant  of  the  position 
in  which  Johnston  stood  towards  Kay ;  and  although  they 
might  not  be,  and  probably  were  not,  acquainted  with  the 
details  of  the  fraud  practised  upon  him,  and  with  the  scan- 
dalous devices  and  gross  frauds  by  which  this  young  man 
was  induced  to  give  acceptances  to  twice  and  more  than 
twice  the  amount  of  all  that  was  paid  to  him,  yet  they 
knew  perfectly  well  the  position  in  which  Johnston  and 
Kay  stood  to  each  other ;  and  they  advanced  their  money 
to  Johnston  upon  the  assurance  of  Johnston,  that  when  this 
boy  came  of  age,  by  his  influence  these  securities,  which 
were  mere  waste  paper  during  his  minority,  should,  as  soon 
as  he  came  of  age,  be  confirmed  and  established  by  him,  in 
utter  ignorance  of  every  circumstance  which  it  was  im- 
portant that  he  should  know,  in  order  to  give  that  confi^ 
mation  the  slightest  validity. 

I  quite  agree  with  my  noble  and  learned  friend  on  mj 
right,  that  it  is  not  the  relation  of  solicitor  and  client,  or 
of  trustee  and  cestui  que  trust,  which  constitutes  the  sole 
title  to  relief  in  these  cases,  and  which  imposes  upon  those 
who  obtain  such  securities  as  these,  the  duty  before  they 
obtain  their  confirmation,  of  making  a  free  disclosure  o{ 
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every  circumstance  which  it  is  important  that  the  indi-  185D. 
vidual  who  is  called  upon  for  the  confirmation,  should  be  Smitu 
apprised  of.  The  principle  applies  to  every  case  where  in-  j^^^ 
fluence  is  acquired  and  abused,  where  confidence  is  reposed 
and  betrayed.  The  relations  with  which  the  Court  of 
Equity  most  ordinarily  deals,  are  those  of  trustee  and 
cestui  que  trust,  and  such  like.  It  applies  specially  to  those 
cases,  for  this  reason  and  this  reason  only,  that  from  those 
relations  the  Court  presumes  confidence  put  and  influence 
exerted.  Whereas  in  all  other  cases  where  those  relations 
do  not  subsist,  the  confidence  and  the  influence  must  be 
proved  extrinsically ;  but  where  they  are  proved  extrinsi- 
cally,  the  rules  of  reason  and  common  sense,  and  the  tech- 
nical rules  of  a  Court  of  Equity,  are  just  as  applicable  in 
the  one  case  as  in  the  other.  How  then  is  it  possible  in 
such  a  case  as  this,  that  these  securities  given  by  Kay  can 
stand  for  one  moment,  even  supposing  that  tliis  particular 
representation  upon  which  the  bill  is  mainly  founded,  had 
never  been  given  ? 

But  there  is  one  part  of  this  decree  to  which  my  noble 
and  learned  firiends  have  not  adverted  in  their  observations 
which  has  excited  some  remark  during  the  discussion  at  the 
Bar,  I  mean  that  part  of  the  decree  which  directs  that  an 
injunction  shall  issue  to  restrain  Smith  from  suing  upon 
these  bills,  which  it  is  said  is  an  improper  direction,  not 
asked  by  the  prayer  of  the  bill,  and  not  warranted  by 
the  facts  stated  in  it.  Now,  my  Lords,  I  rather  think, 
upon  consideration,  that  the  course  which  has  been  taken 
in  this  respect  is  one  which  must  be  considered  to  have 
been  acquiesced  in  on  the  part  of  the  Appellant,  and  which 
is  now  first  objected  to  by  those  who,  not  having  been 
counsel  originally  in  the  case,  have  now  appeared  on  his 
behalf  at  your  Lordships'  Bar. 

The  situation  in  which  tliis  case  stood  was  very  remark- 
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1869.  able.  This  young  man,  having  reason  to  doubt  whether 
Smitu  he  had  not  been  defrauded  by  misrepresentation  and  deceit, 
^  had  filed  a  bill,  I  think  before  the  institution  of  this  suit, 

for  the  purpose  of  setting  aside  these  securities  on  the  terms 
of  paying  every  shilling  which  had  been  actually  advanced 
to  hinii  or  applied  for  his  benefit,  with  interest  upon  the 
sums  so  advanced.  It  is,  in  my  opinion,  a  great  mistake 
to  suppose  that  the  equity  of  the  plaintiffs  in  that  case  was 
founded  exclusively  or  even  principally  upon  the  fact  that 
the  securities  were  given  during  his  minority.  He  would  have 
been  equally  entitled  to  relief  if  the  same  transactions  bad 
taken  place  within  two  years  after  he  came  of  age,  instead 
of  two  years  before,  if  the  same  influence  had  been  obtained 
and  abused,  and  the  same  confidence  reposed  and  be- 
trayed, as  he  is  under  the  circumstances  which  actually 
occurred,  llie  difference,  I  apprehend,  to  be  this :  that 
in  the  former  case  he  would  have  been  entitled  to  relief 
only  upon  the  terms  of  paying  what  had  actually  been  ad- 
vanced, whereas  no  such  terms  could  have  been  imposed 
upon  him  in  the  case  of  his  infancy,  except  upon  the 
ground  of  that  assent  which  he  had  voluntarily  given.  It 
turns  out  that  having  made  this  offer,  which  I  perfectly 
agree  with  my  noble  and  learned  friend  on  my  right  (and 
I  heard  with  the  greatest  satisfaction  the  observations  which 
he  made  on  that  subject),  was  the  utmost  that  could  pos- 
sibly be  required  from  this  young  man,  and  having  filed 
this  bill,  he  is  told  or  he  believes  that,  in  addition  to  those 
monies  which  Johnston  has  advanced.  Smith  has  actually 
paid,  in  taking  up  bills  by  his  desire  from  the  hands  of 
third  persons,  a  farther  large  amount ;  and  he  then  makes 
an  offer,  which  I  must  say,  seems  to  me  to  go  beyond,  or 
at  all  events  to  go  to  the  utmost  extent  of  anything  that 
he  could  be  required  to  do.  He  says.  Whether  I  have 
received  this  or  not,  if  these  monies  have  been  bon&fide 
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paid  to  banajide  holders  of  these  bills,  though  not  a  shilling         1B59. 
of  it  has  ever  been  paid  to  my  use,  that  money  I  am  con-        Smith 
tent  to  pay ;  but  then,  upon  my  paying  what  has  been         yJly. 
actually  paid,  I  desire  to  have  those  securities  given  to  me. 
Well,  my  Lords,  it  turns  out  that   that  representation, 
which  beyond  all  doubt  had  been  made  by  Smith,  or  with 
Smith's  sanction,  is  utteriy  fiadse.    There  was  no  such  case 
made  out     It  turns  out  upon  investigation,  that  his  bills 
were  a  portion  of  those  53,000  L  bills  which  Johnston  had 
received  from  Kay,  and  upon  which  Jo/tnston  had  raised 
30,000  /. 

In  this  situation  of  things  it  is  clear  that  the  Plaintiff 
had  completely  (at  least  in  my  opinion)  made  out  the  case 
which  he  had  set  up  by  his  bill,  and  that  he  was  entitled 
to  the  relief  which  he  asked ;    he  was  entitled  to  have 
those  securities  set  aside.     He  had  not  asked,  and  pos- 
sibly he  was  not  entitled,  upon  the  bill,  so  standing,  to 
have  those  bills  of  exchange  or  acceptances  delivered  up. 
But  this  suit  seems  to  have  come  on  for  hearing  at  the  same 
time  with  the  suit  of  Kay  v.  Johnston,  and  in  that  suit,  on 
the  very  day  on  which  the  decree  in  this  case  was  made,  a 
decree  was  made  for  the  purpose  of  taking  an  account  of  all 
that  had  been  advanced  in  the  accounts  between  Johnston 
and  Kay,  and  of  ascertaining  whether,  upon  the  balance 
of  those  accounts,  anything  was  due  from  Kay  to  Johnston. 
Now,  although  Smith  had  not,  in  my  opinion,  the  least  colour 
of  right  to  resort  to  Kay,  he  had  a  clear  right  to  resort  to 
Johnston  for  anything  that  Johnston  was  entitled  to  receive 
from  Kay.     In  this  suit,  as  it  was  constituted,  there  was 
no  power  of  giving  any  such  relief.    Johnston  was  not  a 
party  to  this  bill,  but  the  cause  of  Kay  v.  Johnston  vras  in 
hearing  at  the  same  time,  and  it  was  suggested,  by  the 
Master  of  t/ie  Rolls  apparently,  that  Smith  should  be  per- 
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1869.  mitted  to  go  in  in  that  suit  and  establish  any  claim  for  the 
Smith  balance  which  might  be  fomid  due  in  that  suit  between 
J^  Kay  and  Johnston.     Now,  that  was  obviously  for  SmMs 

advantage,  but  if  he  availed  himself  of  that  advantage, 
he  could  not  at  the  same  time  sue  Kay  upon  those  bills. 
And,  therefore,  it  seems  to  me  that  these  two  directions, 
that  he  should  be  at  liberty  to  go  in  in  that  suit  of  Kay  v. 
Johnston,  and,  that  he  should  be  restrained  from  suing 
upon  the  bills,  are  correlative  parts  of  the  same  decree, 
and  that,  if  the  one  stands  the  other  is  a  necessary  conse- 
quence of  it. 

From  what  passed  at  the  hearing,  I  rather  collect,  that 
the  counsel  in  that  suit,  on  behalf  of  the  Defendant,  ac^ 
quiesced,  and  desired  not  only  to  have  that  liberty  to  go  in, 
but  to  be  permitted  to  attend  at  the  taking  of  the  accounts 
in  that  suit,  for  the  purpose  of  having  that  balance  ascer- 
tained. I  see  that  when  Mr.  Roundell  Palmer  says,  ^  I 
think  your  Honor  said  that  Smith  should  be  at  liberty  to 
go  in  and  establish  any  claim  he  may  be  able  to  make 
out  against  Johnston  in  tlie  suit  of  Kay  v.  Johnston^^  upon 
that  Mr.  Speedy  counsel,  I  believe,  for  the  Appellant,  says, 
**  and  to  attend  the  taking  of  the  accounts." 

This  appears  to  me  to  have  been  the  only  difficulty  in  the 
case.  No  doubt,  if  the  facts  had  been  known  at  the  time 
when  the  original  bill  was  filed  against  Johnston,  Smith 
would  have  been  made  a  party  to  that  suit.  Smi^h  and  Adams 
stood  in  the  position  in  which  they  were  entitled  to  stand ; 
that  is  to  say,  accounts  had  been  taken  against  Johnston^ 
and  anything  which  was  due  from  Kay  to  Johnston  would 
have  been  assets  for  the  purpose  of  satisfying  what  was 
due  from  Johnston  to  Smith  and  Adams,  in  respect  to  this 
transaction;  Smith  not  being  a  party  to  that  suit,  such  an 
order  could  not  be  made  in  his  case.    The  two  causes 
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were  for  hearing  together.     Smithy  by  going  in  in  that         1B50. 
suit,  had  a  full  opportunity  of  attending  the  examination        Smith 
of  all  these  accountSi  and  of  investigating  all  these  trans*        j^'^^ 
actions,  and  of  ascertaining  what  was  the  real  state  of  the 
accounts  between  Johnston  and  Kay. 

That  was  by  no  means,  as  it  would  appear  at  the  time, 
a  concession  without  value.  For,  observe  what  had  been 
done.  There  had  been  actually  raised  out  of  this  young 
man's  estate,  and  paid  into  the  hands  of  Johnston^  more 
than  the  whole  amoimt  of  all  that  had  been  advanced  by 
him  to  Kay  during  his  minority  with  interest.  The  way 
in  which  I  put  it  is  this :  Johnston  had  advanced  23,000  /.; 
that  sum  was  constituted  partly  of  Adorns^  advances  and 
partly  of  Smith's  advances.  Now,  what  was  the  sum 
which  was  raised  out  of  this  young  man's  estate,  and  paid 
by  Smith  himself  into  the  hands  of  Johnston  1  Why, 
30,000  /.  More  than  the  whole  amount  of  Adams'  and 
Smith's  advances  together,  and  more  than  the  whole 
amount  which  Johnston  had  advanced  for  him.  Johnston 
represented  that  the  full  amount  which  he  had  charged 
upon  these  acceptances  had  been  applied  for  this  young 
man's  benefit  Instead  of  suing  upon  his  bills,  therefore, 
which  in  truth  were  good  for  nothing,  the  Defendant 
takes  advantage  of  the  offer  which  is  made  to  him,  and 
he  goes  in  and  avails  himself  of  the  Uberty  to  attend 
at  the  taking  of  the  accounts  to  have  that  balance  actually 
ascertained,  with  liberty  to  him  to  be  paid  out  of  any- 
thing that  was  due  from  Kay  to  Johnston,  the  amount  of 
what  is  due  from  Johnston  to  him.  It  seems  to  me,  there- 
fore, that  the  decree  is  in  substance  perfectly  right.  No 
objection,  in  respect  of  form,  appears  to  have  been  taken 
at  the  hearing  of  the  cause,  and,  therefore^  the  decree  must 
be  affirmed,  and,  of  course,  with  costs. 
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Sir  J.  L.  GoLDBMiD  and  W.  King      -    Appellants.  J859. 

James  Cazenovb  and  others      -        -    Bespandents.        g»  8>  9  Aug, 

The  rale  which  prohibits  double  proof  is  not  confined  to  the  case  where  IhuMe  Proof. 
one  of  two  firms  consists  of  oidy  one  person,  who  is  also  a  member     ^^^^JJ]?*'^ 
of  the  other  firm,  but  applies  likewise  to  a  case  where  the  two  firms         c^Sl^ 
consist  of  several  persons,  some  of  whom  are  members  of  both  firms. 

Ex  parte  Moult  (1  Dea.  &  Ch.  44 ;  Mont.  321 ),  and  ex  parte  HirOon 
(DeGrex,550)  confirmed. 

A.  and  B.  were  partners  in  Liverpool ;  A.  B,  and  C  were  partners 
in  Pemamhuco,  The  two  firms  had  dealings  with  each  other. 
A*  B,  and  C,  drew  a  bill  on  A.  and  B.,  and  sold  it  to  persons  at 
Pemambueo^  who  believed  that  the  partnerships  were  distinct,  but 
that  A.  and  B.  were  partners  in  both.  On  arrival  in  Liverpool 
the  bill  was  accepted  by  A.  and  B.,  but  before  the  time  for  pay- 
ment both  firms  became  bankrupt.  Under  the  law  of  BrazUy  the 
holders  of  the  bill  proved  against  the  estate  of  A,  B,  and  C,  at 
Pemamhuco  and  received  a  dividend,  and  then  claimed  to  prove 
under  the  English  commission  : 

Held,  that  they  were  not  entitled  to  this  double  proof. 


This  was  an  appeal  against  an  order  of  the  Lords 
Justices^  sitting  in  Bankruptcy,  confirming  an  order  of  Mr. 
Commissioner  Perry.  The  case  agreed  on  between  the 
parties  set  forth  the  following  facts. 

Two  persons  named  George  Deane  and  Frederick  Yotde 
carried  on  business  at  Liverpool  under  the  name  of  Deane, 
Toule,  and  Co.  They  carried  on  a  separate  business  at 
Pemambuco  in  the  Srazils,  in  connexion  with  Alfred 
Phillips  Youle ;  the  firm  there  being  also  called  Deane, 
Youle,  and  Co.  They  had  transactions  with  each  other, 
but  the  consignments  made  by  the  Pernambuco  firm  to  the 
Liverpool  firm  exceeded  those  received  from  it  in  value  and 
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The  other  bill  was  exactly  in  the  same  form,  the  only  dif-         1859. 
ference  being  in  the  date,  19th  June  1854,  and  the  amount,      Goldsmid 
5y000  /.    The  purchase  money  for  the  bills  was  duly  paid     ^     *' 
by  the  Brazilian  Goyemment,  and  the  appellants  were  the 
agents  of  that  Government.     The  Government  and  its 
agents  believed,  as  the  facts  were,  that  the  Liverpool  and 
Pemambuco    partnerships    were    separate    and    distinct 
partnerships,  and    that    G.    Deane  and  F.    Youle  were 
partners  in  both  firms,  and  that  the  Government  would  be 
entitled  to  have  recourse  for  payment  of  the  bills  to  each  of 
the  firms.     The  bills  were  duly  accepted  and  then  pre- 
sented for  payment,  and  there  was  due  in  respect  of  them, 
at  the  date  of  the  petition  for  adjudication,  for  principal 
and  interest,  the  sum  of  15,115  L  I  8.  b  d. 

On  13th  November  1854,  a  petition  for  adjudication  in 
bankruptcy  was  filed  against  George  Deane  and  Frederick 
Youle,  under  which  they  were  duly  found  bankrupts,  and 
the  present  Respondents  were  appointed  the  official  and 
the  creditors'  assignees. 

On  25th  June  1855  the  Pemambuco  firm  entered  into  a 
Concordata  or  agreement  with  its  creditors,  which  was 
ratified  according  to  the  laws  in  force  in  Brazil. 

According  to  the  said  laws,  any  matriculated  merchant 
in  the  Brazils  who  shall  fail  to  meet  a  pecuniary  engage- 
ment punctually,  is  denominated  **fallido"  There  are 
three  classes  of  fallidos,  viz.,  accidental,  blameable,  and 
fraudulent.  The  members  of  the  Pemambuco  firm  were 
matriculated  merchants,  and  belonged  to  the  class  of  acci- 
dental fallidos,  with  respect  to  whom  the  following  is  the 
course  of  proceeding  according  to  the  aforesaid  laws.  A 
fallido  must,  within  three  days  of  suspending  his  payments, 
give  to  the  tribunal  a  balance  sheet  showing  the  state  of  his 
affairs.  If  from  the  balance  sheet  the  fallido  appears  to  be 
insolvent,  the  first  duty  of  the  tribunal  is  to  appoint  a  mem- 
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1859.  ber  of  the  tribunal,  who  acts  as  judge  commissaryy  and 
GoLDSMiD  presides  at  all  proceedings  in  bankruptcy,  as  well  as  an 
Q    ^'  assignee  who  is  chosen  from  the  creditors,  whose  duty  is 

at  once,  in  conjunction  with  the  district  judge,  to  secure 
the  papers  and  effects  of  the  fallido,  placing  the  same  under 
seal.     The  judge  commissary,  within  three  days  of  his  ap- 
pointment, summons  a  meeting  of  creditors  to  take  place 
within  six  days,  whence  from  amongst  the  creditors  a  trustee 
or  trustees  is  or  are  chosen  by  theni  to  take  charge  of  the 
property  of  the  bankrupts,  in  whose  presence  the  seals  are 
to  be  broken  and  an  inventory  made.    The  property  and 
effects  of  a  firm,  and  the  property  and  effects  of  each  indivi- 
dual member  of  the  firm,  form  one  common  fund  for 
payment  of'creditoi-s.     At  a  meeting  of  creditors  appointed 
by  the  judge  commissary  (who  is  one  of  the  conunerdal 
members  of  the  tribunal  appointed  for  superintending  the 
several  forms  to  be  gone  through  in  the  particular  insolvency) 
the  amounts  due  to  the  creditors  are  entered  upon.     No 
distinction  is  made  between  creditors  of  the  firm  and  the 
private  creditors  of  the  individual  partners.     At  this,  or  at 
a  subsequent  meeting,  if  adjourned  in  order  that  a  commit- 
tee of  creditors  may  examine  the  several  balances,  one  of 
two  courses  for  the  administration  of  the  estate  is  dete^ 
mined  on  by  the  creditors.     The  court  gives  power  to  the 
fallido  to  propose  to  his  creditors  at  this   meeting  a  '^  co»- 
cordata"    It  does  not  prescribe  what  the  terms  of  this  ctm- 
cordata  shall  be.     It  contemplates,  however,  that  it  will  be 
an  arrangement  by  which  the  winding  up  of  the  affairs  of 
the  fallido  will  be  entrusted  to  himself,  and  his  property 
restored  to  him  for  that  purpose.    At  this  meeting  the  coi^ 
cardaia,  if  any  be  proposed,  is  accordingly  taken  into  con- 
sideration.    To  be  vaUd  it  must  receive  the  assent  of  such 
a  proportion  of  creditors  as  shall  represent  more  than  half 
the  whole  number,  and  two-thirds  in  value  of  all  claims 
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which  ^are  liable  to  be  ruled  by  the  concordata.  The  ^^*^- 
cancordata  is  to  be  refused,  or  granted  and  signed,  at  this  Goldsmid 
meeting.  If  there  be  no  objection,  the  judge  commissary  Caxenove. 
ratifies  it  at  once.  If  there  be  opposition,  eight  days  are 
allowed  for  lodging  embargoes  or  grounds  of  opposition, 
which,  when  reported,  are  sent  to  the  tribunal  for  sentence. 
The  concordata,  when  ratified,  is  binding  on  all  creditors,  not 
only  those  present  at  the  meeting  but  those  absent.  The 
cancordata  being  notified  to  the  assignee  and  trustee,  they 
deliyer  back  to  ihefalUdo  all  the  property  which  they  have 
in  charge.  This  is  one  of  the  two  courses  of  proceeding  for 
the  administration  of  the  fallido's  estate.  The  other  course 
is  this: — ^If  no  concordata  is  proposed  by  the  falluiOf  or  if 
it  be  refused,  the  creditors  enter  into  a  "  contract  of  union," 
whereby  they  name  one  or  more  persons  to  be  trustees  to 
administer  the  estate.  These  trustees  liquidate,  receive, 
V^Vf  S^  to  l&w,  sell  all  the  property  and  goods,  and  do  all 
other  acts  for  the  benefit  of  the  estate ;  after  paying  all  in 
full  any  balance  which  may  remain  is  handed  to  the  falUdo^ 
and  if  the  property  should  not  pay  all  in  full,  the  judge 
conunissary  is  (at  a  meeting  convened  for  passing  the  ac- 
counts of  the  trustees),  to  propose  to  the  creditors  whether 
or  not  ihefattido  should  receive  a  quittance.  If  two-thirds 
in  number,  who  shall  also  represent  two-thirds  of  amount 
of  claims,  agree  to  give  a  quittance,  this  is  binding  on  all, 
and  the  fallido  is  firee  from  all  fiiture  claims.  His  future 
property  is  liable  in  case  he  does  not  get  a  quittance. 

These  proceedings  were  first  introduced  into  the  Bra^ 
zilian  law  in  1850. 

There  was  an  absolute  majority  of  votes  of  creditors  in 
favour  of  the  concordata  so  proposed  and  entered  into  by 
the  Pemambuco  firm,  and  the  effect  of  the  concordata  was 
to  give  to  them  the  same  power  as  if  there  had  been  a  con- 
tract of  union. 
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elected,  and  were  not  entitled  to  prove  upon  the  estate  of 
the  English  bankrupts. 

On  the  23d  May  1856,  the  Appellants  appealed  to  the 
Lords  Justices  of  Appeal  in  Chancery,  praying  that  the  order 
of  Mr.  Commissioner  Perry  might  be  reversed  or  varied, 
and  that  it  might  be  declared  that  the  said  petitioners  were 
entitled  to  prove  under  the  adjudication  for  so  much  of  the 
bills  as  had  not  been  paid  in  manner  aforesaid,  notwith- 
standing the  receipt  by  the  petitioners  of  a  dividend  under 
the  concardatOf  and  that  the  petitioners'  proof  might  be 
ordered  to  be  admitted  accordingly,  &c. 

The  petition  came  on  to  be  heard  on  the  1st  August 
1856,  when  their  Lordships  differed  in  opinion ;  but  Lord 
Justice  Turtier  agreeing  with  the  learaed  Commissioner, 
his  order  was  affirmed  (a).  The  present  appeal  was  then 
brought. 


1859. 

GOLDSMID 
V, 

Cazbnove. 


Sir  H.  Cairns  and  Mr.  De  Qex,  for  the  Appellants : 

The  reasoning  of  the  Judges  in  the  Court  below,  shows 
them  to  be  in  favour  of  the  Appellant,  but  tliey  considered 
themselves  fettered  by  the  previous  authority  of  ex  parte 
Sinton  (&),  which,  it  is  submitted,  cannot  be  supported  on 
principle. 

The  cancordata  in  Brazil  has  been  considered  as  having 
the  effect  of  an  English  bankruptcy,  and  the  matter  has 
therefore  been  treated  as  if  the  two  partnerships  and  their 
estates  were  in  this  country.  In  such  a  case,  the  law  of 
course  does  not  allow  a  double  proof  against  a  joint  estate, 
and  against  the  separate  estate  of  any  member  of  the 
same  firm,  for  both  estates  are  for  the  purposes  of  this  rule 
to  be  taken  as  one,  the  reason  being  that  the  surplus  of  the 
separate  estate  of  each  member  of  the  firm,  after  paying 


(a)  1  De  G.  &  Jo.  557. 


(5)  De  Gex,  550. 
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distinction  in  principle  between  that  case  and  the  case  of 
two  firms  with  two  or  more  of  the  persons  comprising 
them  being  partners  in  both.  If  there  were  two  firms  of 
A.  JB.  and  C,  and  A.  B.  and  D.,  there  mighty  in  like  man- 
ner,  be  proof  against  both.  These  instances  show  that,  in 
order  to  prevent  the  double  proof,  the  benefit  fi'om  the  sur- 
plus of  the  first  to  be  received  by  the  second  firm,  must  be 
immediate,  and  not  remote.  There  is  very  litde  principle 
to  be  discovered  in  the  cases,  which  are  not  uniform  nor  con- 
sistent with  each  other.  In  Ex  parte  Hawlandson  (c),  two 
traders  were  in  partnership ;  there  was  a  joint  commission 
against  both ;  there  was  also  a  separate  commission  against 
each.  The  petitioner  proved  his  debt  under  all  three  com- 
missions, and  received  a  dividend  under  the  joint  one ;  he 
applied  for  a  dividend  under  each  of  the  others,  but  was 
refused.  Lord  Chancellor  Talbot  assimilating  the  case  to 
an  action  on  a  joint  and  several  bond,  where,  if  the  obligee 
sues  the  obligors jointiy,  he  cannot  sue  them  separately,  but 
the  pendency  of  one  action  may  be  pleaded  in  abatement  of 
the  other.  That  reasoning  is  not  satisfactory;  the  real  ground 
to  justify  the  decision  is,  that  the  surplus  of  one  estate 
would  fall  directiy  into  the  other.  In  Ex  parte  Bond  (cQ, 
Lord  Hardwicke  had,  in  like  manner,  held,  that  in  such 
circumstances  the  creditor  must  make  his  election  between 
the  two  estates,  but  gave  him  time  to  look  into  the  accounts 
before  doing  so.  But  these  cases  have  not  been  uniformly 
acted  on.  In  La  Foresl^s  case  (e),  in  which  there  were 
separate  partnerships  composed  of  the  same  four  individuals 
difierentiy  arranged,  the  petitioner  was  the  holder  of  a  bill 
drawn  by  the  partnership  of  the  four  on  and  accepted  by 
the  partnership  of  two  of  their  number,  and  he  applied  to 
prove  against  the  joint  estates  of  the  two  and  of  the  four. 


1859. 

GoLDSMm 
9. 

Cazbxoyb. 


(e)  3  P.  Wm».  405. 
(d)  1  Atk.  98. 

VOL.   VII. 


(e)  1  Cooke,  Bkpt.  Law^   (Ed. 
by  RooU),  27G. 
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1859.        The  Lord  Chancellor  first  directed  an  inquiry  whether  the 
GoLDBMiD     petitioner  at  the  time  of  takii^  the  bill  knew  of  the  actual 
state  of  the  partnerships,  and  if  he  did  not  know  he  was  to 
be  declared  entitled  to  prove  against  the  joint  estates  of 
both.     If  he  did  know,  then  application  was  to  be  made 
for  fiaurther  directions.     The  claim,  therefore,  was  not  dis- 
tinctly rejected.  In  Ex  parte  Benson  (/)  Marsk*KaA  W.  and 
«7.  Houghton  were  in  partnership  as  cotton  manu&cturers; 
W.  and  J.  Houghton  were  in  partnership    as    grocers. 
There  were  commissions  against  all.     A   bill  had  been 
drawn  by  Manh  on  all  three,  and  accepted  as  drawn,  but 
not  paid.    The  holder  claimed  to  prove  against  all;  the 
assignees  insisted  that  he  must  elect,  but  he  was  allowed 
to  prove  against  the  joint  estate  of  J.  and  W.  Houghimi, 
and  also  s^ainst  the  separate  estate  of  Marsh. 

In  Ex  parte  Bonhonus  (g\  Lord  Eldon  expressly  said,  that 
where  the  paper  of  one  firm  was  given  to  the  creditors  of 
another,  dividends  would  be  allowed  to  the  holder  out  of 
both  estates.  In  Ex  parte  Adam  (A),  it  was  held,  that  the 
rule  in  bankruptcy  that  a  joint  and  several  creditor  must 
elect,  does  not  apply  to  a  contract  for  a  double  security 
against  distinct  firms,  namely,  a  bill  drawn  by  all  the  part- 
ners against  a  distinct  firm  constituted  of  some  of  them, 
and  in  that  case  proof  was  allowed  against  both  estates. 
In  the  report  in  Hose,  which  was  not  published  till  two 
years  after  that  in  Veseg  and  Beames,  it  is  said  that  ''  the 
petitioner,  as  ignorant  of  the  connexion  of  the  parties,  was 
entitled  to  prove  against  both  estates."  In  the  other  report, 
which  is  fuller  in  every  respect,  his  right  is  not  put  on  that 
restricted  ground.  In  Wickham  v.  Wickham  (i\  there  was 
a  creditors'  deed,  in  which  it  was  agreed  that  the  estates 

(/)  1  Co.  B.  L.  278.  (A)  I  Ves.  &  B.  403 ;  2  Rose,  30. 

(ff)  8  Ves.  640.  (t)  2  Kay  &  Johnst.  47a 
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were  to  be  administered  according  to  the  rules  in  bank- 
ruptcy. Vice  Chancellor  Wood  confined  the  doctrine  in 
Moult* s  case  to  cases  in  which  '^  a  party  is  engaged  in  two 
trades, — engaged  alone  in  one  trade,  but  with  a  co-partner, 
in  another — you  cannot  in  respect  of  his  dealings  as  such 
sole  trader,  have  any  right  of  proof  against  the  estate  of 
his  co-partner/'  and  he  referred  to  HintoiCs  case,  but  dis- 
tinguished the  case  then  before  him  from  the  others,  on  the 
ground  that  a  stranger  was  introduced  into  one  of  the  firms, 
who  had  no  concern  whatever  with  the  other,  and  so  made 
the  security  which  would  otherwise  have  been  common  to 
both  a  collateral  security  as  to  the  firm  of  which  the 
stranger  was  a  member.  He  referred  to,  and  adopted,  Ex 
parte  Adam,  and  said,  ''  There  a  stranger  was  introduced 
into  one  of  the  two  firms,  and  that  circumstance  was  held 
to  bring  the  case  within  the  rule  to  which  Ex  parte  Moult 
was  an  exception,  namely,  that  where  there  are  two  firms, 
and  one  of  them  contains  one  partner,  who  is  a  stranger 
to,  as  well  as  one  partner  who  is  a  member  of,  the  other, 
there  you  may  prove  the  paper  of  both  firms  i^ainst  the 
estates  of  both." 

In  Ex  parte  Wenslay  {j\  A.  was  a  sole  trader,  B. 
and  C  were  partners,  and  D.  was  a  sole  trader ;  all  of 
them  engaged  in  a  joint  adventure,  a  joint  purchase  of 
goods.  The  vendor,  with  a  knowledge  of  their  joint  in- 
terest, received  in  payment  a  bill  drawn  by  A.  and  accepted 
by  B.  and  C. ;  and  it  was  held,  that  on  the  bankruptcy  of 
A.  and  of  B.  and  C,  the  vendor  was  entitled  to  prove  for 
its  amount  against  both  their  estates  on  the  ground  that  it 
was  a  double  security.  In  Ex  parte  Bigg  (A),  double  proof 
was  rejected,  but  that  was  on  the  ground  that  the  holder 
of  the  bill  was  aware,  from  the  first,  of  the  identity  of  the 


1859. 
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(J)  1  Rose,  441 ;  2  Ves.  &  B.  264. 
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drawers  and  acceptors.  So,  in  Ex  parte  The  Bank  of 
England  (/),  it  was  held,  that  a  creditor  who,  knowing  the 
partnership  of  the  parties,  takes  a  bill  drawn  by  all,  and 
indorsed  by  one,  is  not  entitled  to  double  proof,  on  the 
ground  that,  previously  to  taking  the  bill,  he  required  and 
had  the  indorsement  of  the  one,  and  thereby  raised  a  con- 
tract of  double  security.  The  Lord  Chancellor  said,  that 
substantially  it  was  a  joint  and  several  security,  which,  in 
bankruptcy,  was  confined  in  its  proof  to  a  right  of  election 
against  the  joint  or  the  separate  estate.  In  Ex  parte  HiU' 
bands  (m)  there  were  two  persons  of  the  names  of  J,  B. 
and  P.  B.,  who  traded  as  •/.  B,  P.  B.  was,  in  fact,  bis 
sleeping  partner.  J.  B.  drew  a  bill  upon  P.  B. ;  the  holder 
was  ignorant  of  the  sleeping  partnership,  but  it  was  proved 
that  the  bill  was  drawn  for  the  partnership  purposes,  and 
it  was  held,  that  he  was  not  entitled  to  prove  against  the 
joint  estate  of  the  two,  but  might  prove  against  the  sepa- 
rate estates  of  each.  In  Ex.  parte  Moult  (n\  upon  which 
Ex  parte  Hinton  was  founded,  the  circumstances  were  these. 
There  were  four  houses  of  business.  Geddes  carried  on  one 
under  the  name  of  Geddes  and  Co. ;  he  was  a  partner  in  the 
three  other  houses,  known  as  Barrow  and  Co.,  Johnson  and 
Co.,  and  Radcliffand  Co.  Barrow  and  Co.  drew  bills  on 
Johnson  and  Co.,  which  were  indorsed  by  Geddes  and  Co., 
and  discounted  by  Williams.  Barrow  and  Co.  became 
bankrupts,  and  so  did  Geddes  and  Co.  ;  Williams  prored 
under  both  bankruptcies,  and  then  application  was  made 
that  he  might  be  compelled  to  elect  The  Judges  of  the 
Court  of  Bankruptcy  were  equally  divided  in  opinion ;  it 
was  heard  on  appeal,  and  finally  it  was  decided  that  the 
holder  of  the  bill  was  not  entitled  to  double  proof    Geddes, 

(I)  2  Rose,  82.  (n)  1  Deac.  &  Ch.  44 ;  Mont 

(m)  2  Glyn  &J.4;6  Madd.      321 ;  Mont.  &  Bli.  28. 
419. 
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though  trading  under  the  form  of  a  partnership  name,  was 
a  sole  trader,  and  that  was,  in  substance,  the  reason  why 
double  proof  was  excluded.  That  point  was  thus  put  in 
argument  by  Sir  £!.  Sugden :  **  There  is  no  case  where 
one  individual  constitutes  a  nominal  firm,  being  at  the 
same  time  a  partner  in  another  firm,  in  which  double 
proof  has  been  allowed ;"  and  that  argument  was  adopted 
by  the  Court  So  that  MouU^s  case  may  be  taken  to  be 
decided  on  the  ground  that  one  of  the  firms  consisted  of  a 
single  person,  who  was  himself  a  partner  in  the  other  firms. 
In  re  VanzeUer  (o)  certainly  wen^  on  that  ground.  Then 
came  Ex  parte  Hinton{p\  where  the  circumstances  were 
these :  there  were  two  firms,  one  called  Acramans,  Morgan 
and  Co.y  consisting  of  three  Acramafts,  Holroyd,  Morgan^ 
waA Frankly n^  the  other  called  X).,  E.y  and  A .  Acranuin,  con- 
sisting of  the  three  Acramans.  A  note  was  drawn  in  favour 
of  "  W.  E.  Acramanj  Esq/'  (g),  by  Acramans,  Morgam 
and  Co.y  and  was  indorsed  by  D.,  £,  and  A,  Acraman. 
This  note  was  discounted  by  Hinton,  who,  at  the  time  of 
the  discount,  knew  that  the  three  Acramans  were  partners 
in  the  other  house.  Both  houses  having  become  bankrupt, 
he  proved  under  the  fiat  against  Acramans,  Morgan  and 
Co.,  and  received  a  dividend  of  2 «.  6d.  in  the  pound ; 
his  proof  against  the  house  of  D.  E.  and  A.  Acraman 
was  refused  by  the  Commissioner.  On  appeal,  Vice- 
Chancellor  Knight  Bruce,  then  the  Chief  Judge  in  Bank- 
ruptcy, declined  to  give  any  opinion  whether  knowledge 
on  the  part  of  the  petitioner  was  material,  but  held  that 
there  was  no  distinction  between  the  case  of  Moult  and  the 
one  which  was  then  before  him,  and  so  he  must  be  go- 
verned by  that  case,  of  which,  however,  he  suggested  his 

(o)  1  Mont.  &  Ayr.  345.  {q)  He  was,  in  truth,  the  "-R 

(  p)  De  Gex,  550.  Acraman**  of  the  firm. 
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clear  distinction  between  a  case  like  this  and  a  case  in        18fi9. 
which  one  man  carries  on  one  business  and  is  himself  a     Goldsmid 
partner  in  another  firm.     In  that  case,  double  proof  could    p^v  ^^ 
not  be  insisted  on.    The  rule,  however  arbitrary,  is  esta- 
blished ;  but  it  ought  not  to  be  extended  to  a  case  like 
this,  where  there  are  various  partners  in  both  firms,  aad  * 
each  firm  undertakes  a  distinct  liability. 

Mr.  Bacon  and  Mr.  Griffiths  for  the  Respondents,  the 
assignees  under  the  English  bankruptcy : 

Here  are  two  bankruptcies.     One  takes  place  on  1  iVb- 
vemher  1854;  the  efiect  of  that  is,  to  assign  to  the  creditors 
of  Dean  and  Youle  all  the  joint  and  separate  estates  of 
those  persons  all  over  the  world.     But  at  Pernambuco  the 
assignees  had  not  the  power  to  make  their  rights  avail- 
able.   The  authorities  of  that  place  possessed  themselves 
of  the  whole  of  the  joint  and  several  assets  there  of  the  two 
houses,  and  of  all  the  three  partners,  and  have  declared  a 
dividend,  which  has  been  paid  to  the  Appellants.     The 
creditors  under  that  Brazilian  Cessio  have,  by  the  effect  of 
their  proceedings,  acquitted  their  claims  against  the  fallidas, 
yet  here  they  seek  to  avail  themselves  of  the  adminis- 
tration of  the  English  funds  to  the  injury  of  the  English 
creditors,  who  have  received  no  advantage,  but  have  actually 
suffered  loss  from  the  Brazilian  proceedings.    That  is  con- 
trary to  the  whole  spirit  of  the  Bankrupt  Laws,  from  the 
34  &  35  /^.  8  to  the  present  time.    These  laws  have  given 
to  the  creditors  equal  rights  against  the  estate  of  the  debtor, 
but  that  has  been  in  favour  of  all,  not  of  some,  of  the 
creditors. 

No  doubt  there  are  some  cases  in  which  double  proof 
has  been  allowed,  but  they  will  all  be  found  to  be  cases 
where  the  parties  allowed  that  advantage  have  first  shown 
that  they  were  ignorant  of  the  state  of  the  two  firms.     La 
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msiaag  from  tlie  mere  &ct  that  in  the  case  of  one  of  die 
firms  consisting  of  one  person  onhr,  the  sorphis  of  the 
separate  estate  falls  directly  into  the  joint  estate  of  the  other 
firm,  whUe,  where  each  of  the  two  firms  consists  of  man 
than  one  person,  there  is  a  donUe  filtration  of  the  tsaeti 
before  either  of  the  firms  receives  the  benefit  of  a  sorpbis 
from  the  other.    Nor  can  it  make  any  difference  that  the 
debt  here  was  upon  a  bill  of  eichai^e,  instead  of  a  mere 
sale  of  goods,  for  if  that  was  so,  then  in  every  case  the 
holder  of  such  an  instrument  would  have  a  double  proof, 
and  would  in  that  way  defeat  the  essential  principle  of  the 
bankrupt  law,  by  getting  twice  the  amount  of  any  other 
creditor.    Besides,  if  the  nature  of  the  instrument  is  to  be 
relied  on,  then  it  may  be  observed  that  the  camecrdaia 
operates  as  an  absolute  discharge  of  the  liability  of  the 
Brazilian  house,  and  such  a  discharge  of  any  one  party 
to  a  bill  is  a  dischaige  of  all,  Er  parte  Smith  (y ).    The 
judgment  now  appealed  against  cannot  be  reversed  with- 
out overruling  not  merely  HiittMs  case,  but  also  that  on 
which  it  proceeded,  Maulfs  case,  which  has  been  con- 
sidered settled  law  for  thirty  years,  and  on  the  authority 
of  which  enormous  amounts  of  property  must  have  been 
distributed.    The  law  of  the  place  where  the  contract  is 
to  be  performed  is  that  which  governs  its  enforcement. 
Don  V.  Lippmann  (z),  and  that  is,  in  this  case,  the  law  of 
England.    The  English  law  of  bankruptcy  is  that  which  is 
applicable  here,  and  that  law  requires  an  equal  distribu- 
tion of  assets  among  the  creditors,  and  prohibits  any  one 
creditor  from  receiving,  by  double  proof*,  double  of  what 
is  received  by  the  rest     That  is  not  an  arbitrary  rule,  but 
is  the  result  of  the  statutory  application  of  equitable  prin- 
ciplesy  and  the  cases  where  it  has  not  been  applied  are  all 
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the  excess  in  both  these  cases  shduld  now  be  laid  down. 
Suppose  the  case  of  two  partnerships,  A.  and  B.  and  A.  and 
C. ;  one  partnership  draws,  the  other  accepts  a  bill ;  both 
become  bankrupt;  you  may  prove  against  both.  If  AJs 
separate  estate  is  solvent,  the  surplus  of  that  estate  will  go 
to  the  joint  estate  of  A.  and  C,  and,  therefore,  if  proof  was 
not  allowed  against  both  partnerships,  C's  estate  would 
escape  altogether.  The  only  difference  between  the  case 
supposed  and  the  present  is,  that  here  the  second  partner^ 
ship  consists  of  ^.  B,  and  C.  instead  o(A.  and  C  alone ;  and, 
in  truth,  the  case  is  a  repetition  of  that  of  Wickham  v.  Wick^ 
ham  (J),  whence  Vice-Chancellor  Wood  treated  the  claim 
as  one  upon  collateral  security.  Then  as  to  the  question 
of  notice  of  the  composition  of  the  two  firms,  that  cannot 
affect  the  rights  of  the  parties,  unless  it  is  used  for  a  collu- 
sive purpose.  The  supposition  that  it  does  so  rests  entirely 
on  the  report  of  the  case  of  Adam  (c)  in  Rosens  Bankruptcy 
Cases.  In  the  report  by  Vesey  and  Beames,  which  is  fuller, 
nothing  is  said  of  notice,  and  the  whole  of  the  doctrine, 
therefore,  as  to  notice  comes  to  depend  on  eight  words  in 
Hose's  report,  which  is  neither  full  nor  carefully  arranged. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  this  case  has  been  most  fully  and  ably  argued 
on  both  sides,  and  I  think  that  we  are  in  full  possession  of 
the  facts  and  authorities.  I  may  say  for  myself  that  not 
only  have  I  heard  the  very  able  arguments  on  both  sides, 
but  I  have  read  the  judgment  of  Mr.  Commissioner  Pern/^ 
and  I  have  read  attentively  more  than  once  the  judgments 
of  the  learned  Judges  in^  the  Court  of  Chancery,  and  it 
seems  to  me  that  farther  consideration  would  not  assist  me 
in  coming  to  a  conclusion.    I  own  that,  at  first,  I  was  very 


1859. 
G0LD6MID 

Cazenovk. 


(6)  2  Kay  &  J.  478.  (c)  2  Rose,  36 ;  1  Ves.  &  B.  45KJ. 
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1859.        much  perplexed,  but  upon  the  whole  I  have  come  to  this 
G0LD6MID      conclusion^  that  Ex  parte  Moult  ought  not  to  be  oyerturnedi 
Cazksovr.     ^^^  ^^^  really  is  the  question  which  the  House  has  now 
to  decide. 

That  case  was  very  fully  considered  by  the  learned  Judge 
who  determined  it,  and  there  it  was  held  that  the  double 
proof  ought  not  to  be  allowed.  I  called  upon  Mr.  De  Gei 
to  distinguish  upon  principle  Ex  parte  Moult  from  Ex  parte 
Hinton,  and  with  all  his  learning  and  ability  1  think  that 
he  has  failed  in  doing  so.  He  only  says  that  Ex  parte 
Moult  rests  upon  an  arbitrary  rule  which  ought  not  to  be 
extended.  I  however  must  suppose  that  it  rests  upon 
some  principle,  and  whatever  that  principle  is,  it  must 
apply  as  well  to  Ex  parte  Hinton  as  to  Ex  parte  Moult* 
I  cannot  distinguish  between  the  case  of  one  member  of  a 
firm  who  is  a  sole  trader  in  a  separate  business,  and  that 
of  two  members  of  a  firm  carrying  on  a  separate  business, 
all  the  members  of  the  separate  firm  being  members  of  the 
joint  firm.  It  is  impossible  to  draw  a  distinction  between 
the  two  cases. 

That  being  so,  I  think  that  Lord  Justice  Knight  Bruce, 
when  Vice-Chancellor,  properly  decided  Ex  parte  Hinton, 
and  although  he  has  changed  his  opinion,  and  has  been 
disposed  since  to  express  an  opinion  dissenting  from  it,  I 
should  say  that,  in  this  instance,  first  thoughts  were  best; 
and  that  he  did  well  in  considering  Ex  parte  Moult  as  a 
sound  authority,  and  in  deciding  Ex  parte  Hinton  upon  it 
That  case  of  Ex  parte  MouU  was  decided  a  good  many 
years  ago ;  it  has  been  considered  and  acted  upon  as  law 
ever  since,  and  I  think  that  we  should  not  be  justified  in 
overturning  it. 

Therefore,  in  my  opinion,  the  judgment  of  the  Lords 
Justices  ought  to  be  affirmed.  But,  my  Lords,  under  all 
the  circumstances  of  the  case,  as  it  was  at  the  request  of 
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the  parties  on  both  sides  that  this  appeal  to  your  Lordships' 
House  was  brought,  and  as  it  was  thought  to  be  for  the 
benefit  of  all  concerned,  I  am  of  opinion  that  the  costs 
of  the  appeal  should  be  paid  out  of  the  estate. 

Lord  CranwoTth: 

My  Lords,  I  entirely  concur  with  my  noble  and  learned 
friend.  If  I  had  had  any  anticipation  that  farther  con- 
sideration of  the  case  would  have  enabled  me  to  find  out 
some  better  principle  than  that  on  which  all  these  cases 
haye  proceeded,  I  should  have  desired  time  to  consider 
the  subject,  but  I  am  satisfied  that  that  could  not  have  been 
the  result  The  truth  is,  as  was  urged,  or  I  should  rather 
say  admitted,  by  the  learned  counsel  on  both  sides  in  ail- 
ment, that  there  is  very  little  of  principle  in  it.  It  must  be 
taken  to  be  a  rule  for  the  purposes  of  convenience  laid 
down  somewhat  empirically — an  arbitrary  rule,  if  you  please 
so  to  call  it  But  that  arbitrary  rule  having  been  once 
established  in  the  case  where  the  minor  trader,  the  minor 
firm,  so  to  say,  consisted  of  a  single  person,  it  appears  to  me 
that  it  would  be  a  still  more  arbitrary  distinction  to  attempt 
to  say  that  the  same  doctrine  should  not  apply  where  the 
minor  trader  or  firm  was  a  firm  consisting  of  two  or  more 
persons.  The  only  principle  that  we  can  elicit  is  the  prin- 
ciple enunciated  in  the  early  case  before  Lord  Hardwickcy 
in  which  he  says,  that  to  admit  a  second  proof  would  be 
an  injury  to  the  joint  creditors,  that  is  to  say,  you  would  be 
diminishing  the  fiind  which  would  possibly,  in  case  of  a 
surplus,  come  to  assist  the  joint  estate.  Now,  as  was  pro- 
perly pointed  out  by  Mr.  Bacon,  that  argument  applies 
exactly  as  much  where  the  minor  firm  is  a  firm  of  two  or 
more  as  where  it  is  a  firm  of  only  one  person.  I  say  exactly 
as  much,  that  is  to  say,  exactly  as  much  in  principle, 
though  there  is  one  more  filtration  (as  it  were)  for  the  dis- 
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GOLDSMID 
9. 

Cazbnoye. 


tribution  of  the  assets  to  go  through.  Upon  the  whole,  I 
entirely  concur  with  my  noble  and  learned  friend.  I  think 
that  the  judgment  below  ought  to  be  aflSrmed. 

Lord  Kiiigsdoton  concurred. 

Mr.  Bacon  applied  for  a  direction  that  if  there  should 
not  be  enough  to  pay  all  the  costs  of  the  appeal,  the 
assignees,  the  Respondents,  were  entitled  to  be  first  paid. 

Their  Lordships  assented. 

It  was  afterwards  Ordered  that  the  appeal  be  dismissed, 
and  the  order  of  the  Lords  Justices  sitting  in  bankruptcy, 
so  far  as  complained  of,  affirmed,  and  that  the  costs  of  the 
Appellants  and  the  Respondents  be  paid  out  of  the  estate  of 
the  bankrupts  by  the  Respondents,  who  as  such  official  and 
creditors'  assignees  are  authorised  first  to  retain  their  own 
costs. 

Lords'  Journals,  9th  August  1859. 


1860. 
March  2. 


Advowson. 

Rectory. 

Mortgage* 

Purchase, 

Compensation. 


William  Edwards -Wood       -        -    AppeUanL 
Edwabd  Majoribanks  and  Others    -     Respondents, 

A.  purchased  an  advowson.  The  living  itself  was  subject  to  a  movt 
gage  to  the  governors  of  Queen  Ann^^  bounty  for  money  advaneed 
to  repair  the  parsonage  house.  The  existence  of  this  mortgage  oo 
the  living  was  not  communicated  to  the  purchaser  of  the  advowson, 
who  discovered  it  after  the  arrangements  for  the  purchase  had  bea 
made ;  no  fraud,  or  wilful  concealment  or  misrepresentation  WM 
charged : 

Hei.d,  that  the  purchaser  was  not  entitled  to  compensation  in  reipect 
of  this  mortgage,  which  was  a  charge  upon  the  living,  but  not 
upon  the  advowson,  and  that  he  was  bound  specifically  to  perfnni 
his  contract. 


The  Respondents  were  the  trustees  for  the  present  Sir 
Edmund  Antrobus,  under  the  will  of  the  late  baronet,  and 
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in  virtue  of  powers  conferred  by  that  will,  sold  to  the  Ap- 
pellant the  advowson  oi  Haseley^  in  the  county  of  Warwick. 
The  Appellant  proposed  for  the  purchase  in  March  1857. 
In  May  1867  the  agreement  for  the  sale  was  executed. 
The  purchase  money  agreed  on  was  to  be  2,800  /•  The 
sale,  which  was  by  private  contract,  was  effected  under 
certain  stipulations.  The  first  provided  for  the  payment  of 
money  or  interest  thereon  until  the  day  of  completion  of  the 
sale ;  the  second  that  the  vendors  would,  within  fourteen 
days,  deliver  an  abstract  of  title,  and  within  twenty-one 
days  after  actual  delivery  of  the  abstract,  all  objections 
were  to  be  made,  or  the  title  should  be  considered  as  ac- 
cepted, except  as  to  objections  made  within  that  time,  and 
if  the  objections  or  requisitions  were  such  that  the  vendors 
should  be  unable  or  unwilling  to  comply  with  them,  the 
vendors  might  annul  the  sale  without  payment  of  costs ; 
and  the  last  was,  that  if  the  purchaser  did  not  comply  with 
these  stipulations  the  vendors  should  be  at  liberty  to  resell 
at  the  cost  of  the  purchaser.  In  December  1857  the  con- 
veyance was  forwarded  to  the  Appellant.  In  that  month  he 
made  a  search  at  the  offices  of  Queen  Anne*s  bounty,  when 
he  discovered  that  there  was  a  mortgage  on  the  rectory.  In 
the  year  1852,  the  Rev.  W.  T,  Hadow,  the  incumbent,  had 
applied  to  the  patron  for  his  consent  to  raise  a  sum  of  money 
for  the  purpose  of  repairing  or  rebuildii^  the  parsonage 
house,  and  consent  being  given,  a  mortgage  was  effected 
upon  the  living  for  the  sum  of  696  /.  and  interest.  The  go- 
vernors of  Queen  Anne's  bounty  were  the  mortgagees,  and 
the  property  mortgaged  consisted  of  the  "glebe  lands, 
tithes,  rent  charges,  moduses,  composition  for  tithes, 
salaries,  stipends,  fees,  gratuities,  and  other  emoluments 
and  profits  whatsoever  arising,  coming,  growing,  renewing, 
or  payable  to  the  rector  of  the  said  living  in  respect  thereof, 
with  all  and  every  the  rights,  privileges,  and  appurtenances 
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thereunto  belonging."  Provision  was  made  for  repayment 
by  instalments.  To  the  mortgage  deed  were  appended  a 
form  of  consent  to  the  transaction  by  the  ordinary  and 
patron  of  the  living,  a  form  of  declaration  of  title  by  the 
patron,  and  a  form  of  appointment  by  the  ordinary,  patron, 
and  incumbent,  of  a  proper  person  to  receive  and  apply  the 
money.  These  three  forms  were  signed  by  the  patron,  who, 
however,  did  not  interfere  in  any  other  way  in  the  matter. 
The  trustees  knew  nothing  whatever  of  the  mortgage  until 
after  the  purchase  had  been  effected,  when  the  Appellant 
discovered  it,  and  600  l.  being  then  due  on  it,  he  made  a 
claim  for  a  deduction  from  the  purchase  money.  The 
solicitors  for  the  trustees  refused  to  make  any  deduction,  but 
offered  to  cancel  the  contract  This  the  Appellant  refused, 
but  they  insisted  on  doing  so  under  the  second  stipulation 
in  the  contract 

On  the  12th  February  1858  the  Appellant  filed  his  bill 
against  the  trustees  and  the  patron,  prajring  that  they 
might  be  compelled  to  perform  the  contract  and  to  pay  off 
the  mortgage  on  the  said  advowson  or  rectory,  or  to  make 
him  a  pecuniary  compensation  in  respect  of  the  mortgage 
or  charge.  Evidence  was  given  on  both  sides,  and  on  the 
15th  Julj/ 1858  the  cause  was  heard  before  Vice-Chancellor 
Siuart,  who  made  an  order  that  the  contract  should  be 
specifically  performed,  and  that  the  Appellant  should  pay 
the  2,800  /.  with  interest  and  with  costs.  On  appeal  to 
the  Lords  Justices  they  confirmed  this  order.  The  case 
was  then  brought  by  appeal  to  this  House. 

Mr.  Matins  and  Mr.  Schomberg,  for  the  Appellant,  con- 
tended that  this  incumbrance  on  the  advowson  not  having 
been  communicated  to  the  Appellant,  he  was  entitled  to 
compensation  in  respect  of  it,  for  it  would  affect  the  income 
of  the  living,  the  advowson  of  which  he  had  purchased, 
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and  would  therefore  affect  the  value  of  the  advowson. 
If  a  man  bought  an  estate  with  a  house  on  it,  he  was  en- 
titled, in  the  absence  of  information  to  the  contrary,  to  con- 
sider that  the  house  had  been  paid  for.  In  buying  this 
advowson  the  Appellant  had  a  right  to  believe  that  he  was 
buying  the  title  to  present  to  this  living,  with  all  the  ad- 
vantages it  appeared  to  possess.  Though  no  imputation 
was  intended  to  be  cast  on  the  other  side,  for  in  fact  it  ap- 
peared that  Sir  Edmund  Antrohus  was  not  aware  of  this  inr 
cumbrance  on  the  living,  still  this  case  was  in  law  a  case  of 
misrepresentation  by  non-communication;  the  next  pre- 
sentation would  be  less  valuable,  and  the  Appellant  was 
consequently  entitled  to  compensation,  but  he  was  not 
bound  to  give  up  the  purchase.  That  was  the  principle 
acted  on  in  Burnell  v.  Brown  (a),  where  compensation  was 
allowed  to  a  purchaser  of  land  over  which,  after  the  pur- 
chase, it  was  discovered  that  some  third  person  had  a  right 
of  sporting. 

Mr.  Bacon  and  Mr.  Arthur  Hobhouse,  for  the  Respond- 
ents, were  not  called  on. 

The  Lord  Chancellor  (Lord  Campbell) : 

My  Lords,  this  case  has  been  very  ably  argued  by  both 
the  learned  counsel  who  have  addressed  us  on  behalf  of 
the  Appellant,  but  they  have  not  succeeded  in  showing 
that  the  judgment  of  the  two  Courts  below  is  erroneous. 

The  advowson  here  was  first  put  up  to  public  sale,  but 
it  was  afterwards  sold  by  private  contract  It  is  not 
allied  that  there  was  any  misrepresentation  or  conceal- 
ment on  the  part  of  the  vendor.  Silence  alone  is  relied 
on.  Now,  I  apprehend,  that  in  this  case  the  maxim. 
Caveat  emptor,  applies.    This  was  the  sale  of  an  advowson. 
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with  every  circumstance  that  might  add  to  the  value  or 
detract  from  the  value  of  die  advowson,  and  it  is  not  open 
to  him  aflerwards  to  come  and  say  that  he  has  discovered 
something  which  makes  the  advowson  of  less  value,  and 
claim  compensation  on  that  account. 

It  seems  to  me,  that  the  reasons  given  by  Lord  Justice 
Knight  Bruce y  in  which  Lord  Justice  Turner  says  he 
entirely  concurs,  are  quite  conclusive  in  this  case.  And  I 
abstain,  therefore,  from  saying  anything  more,  than  that  I 
advise  your  Lordships  that  this  appeal  be  dismissed  with 
costs. 


1800. 
£dward»- 

WOOD 
V. 

Majori« 


I^rd  Cranworth: 

My  Lords,  I  concur  with  my  noble  and  learned  friend 
in  thinking  that  this  is  an  appeal  totally  unwarranted.  It 
is  founded  upon  an  agreement  whereby  the  trustees,  at  his 
request,  agreed  to  sell,  and  the  Appellant  agreed  to  pur- 
chase, the  advowson  to  the  rectory  and  parish  church  of 
Hasetey^  for  the  sum  of  2,800/.  They  can  make  a  perfect 
title  to  that  which  they  agreed  to  sell ;  and  the  ground  of 
complaint  on  the  part  of  the  purchaser  is,  that  the  next 
presentation  to  the  living  is  less  valuable  than  the  Appel- 
lant had  a  right  to  suppose  it  would  be,  by  reason  of  there 
having  been  a  charge  created  under  the  statute  for  build- 
ing or  materially  repairing  parsonage  houses.  That  is 
a  matter  upon  which  no  representation  one  way  or  the 
other,  is  made  by  a  vendor  when  he  is  selling  an  advow- 
son. Before  the  law  was  altered  as  to  tithes,  if  the  vendor 
of  an  advowson  knew  that  thare  was  a  modus  affecting  a 
particular  farm,  I  very  much  question  whether  he  was 
bound  to  say  anything  about  it  Undoubtedly  the  pur- 
chaser of  the  advowson  gets  the  right,  be  it  more  or  less 
valuable,  of  presenting  to  the  living  in  all  time  to  come. 
If  there  was  any  mistake  upon  the  subject  of  the  purchase^ 
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anybody  in  the  position  of  Sir  Edmund  A  ntrohus  would 
naturally  do  that  which  he  did.  He  said,  If  there  has 
been  any  mistake  about  it,  do  not  consider  yourself  bound 
by  what  has  passed,  let  the  contract  be  cancelled.  The 
purchaser,  however,  does  not  choose  to  do  that.  And  it 
appears  to  me  that  the  proposition  for  which  he  now  con- 
tends is  perfectly  monstrous;  because  he  says,  not  that 
the  advowson  is  of  less  value,  for  he  cannot  pretend  that 
that  is  the  case,  but  he  wants  to  parcel  out  the  advowson 
into  different  portions^  and  to  sell  the  next  presentation, 
and  that  he  says  will  be  less  valuable  by  reason  of  this 
charge  to  which  the  living  will  be  subject ;  and  therefore 
he  ought  to  have  compensation.  But  if  he  is  right  in  say- 
ing that  the  next  presentation  will  be  less  valuable,  the 
whole  advowson  is  not  less  valuable,  and  the  subse. 
quent  presentations,  therefore,  will  be  more  valuable.  It 
appears  to  me  that  this  complaint  is  utterly  without  foun< 
dation.    The  appeal  must  be  dismissed  with  costs. 

Lord  Wemleydale  and  Lord  Kingsdown  concurred. 

Decretal  order  and  order  affirmed,  and  appeal  dismissed 
with  costs. 


Lords'  Journals,  2  March  1860. 
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•*  ABROAD."    SeeWn^u 

ACCEPTANCE.    SeeBitus. 

ACCOUNT.    See  Practice. 

ACTS  OF  PARLIAMENT  (PRIVATE).    See  Evidence,  3. 

ADEMPTION.    SeeWiLh. 

The  presumption  of  law  is  against  double  portions ;  where  a  sum 
of  money  is  given  by  the  will  of  a  parent  to  a  particular  child, 
«nd  the  like  sum  is  afterwards  secured  by  a  settlement  on  the 
marriage  of  that  child,  there  is  a  presumption  in  favour  of  the 
ademption  of  the  legacy,  but  this  presumption  may  be  rebut- 
ted by  evidence  of  intention  to  the  contrary.    The  burden  of 
proof  of  intention  is  on  the  person  claiming  the  double  portion. 
It  b  not  necessary  that  the  legacy  should  be  paid  in  order  that 
it  may  be  adeemed. — Hopwood  v.  Hopwoody  723. 
A  father  made  his  will,  giving  to  each  of  his  three  younger  chil- 
dren 5,000  /.     On  the  marriage  of  one  of  them,  a  daughter,  he 
paid  to  the  husband  2,000  /.    By  a  codicil  he  declared  that 
bum  to  be  in  part  satisfaction  of  the  5,000/.     One  of  his 
younger  sons,  F.,  married.    On  that  marriage,  the  father 
entered  into  a  covenant  that  he  would  cause  to  be  paid  to  the 
trustees  of  the  marriage,  withiu  twelve  months  after  his  death, 
the  sum  of  5,000  /.,  with  interest  in  the  meantime,  at  the  rate 
of  five  per  cent.,  such  interest  to  be  employed  in  the  pa^nnent 
of  premiums  on  life  policies.    By  a  codicil  made  after  the 
date  of  this  settlement,  the  testator  recited  what  he  had  given 
by  his  will  to  eacli  of  his  two  younger  sons,  and  directed  his 
trustees  to  raise  "  a  farther  sum  of  7,000/."  for  each  of  them, 
and  to  hold  such  farther  sum  on  the  same  trusts  as  those  of 
the  5,000  /.    The  testator  afterwards  raised  a  sum  of  5,000  /., 
with  which    he    purchased  a  Lieutenant-colonelcy  in   the 
Guards  for  his  other  younger  son,  //.,  and  he  then  made  a 
codicil,  declaring  that  thb  sum,  so  laid  out,  was  to  be  taken 
by  H.  in  satiisfaction  of  the  legacy  given  him  by  the  will : 
Held,  that  these  circumstances  did  not  show  an  intention  on  the 
part  of  the  tt«tator  rebutting  the  presumption  that  the  5,000/. 
given  by  the  will  to  F.  were  adeemed  hy  the  settlement.— /rf, 
Cleaning  of  the  word  **  farther." — Id. 

3  U  3 
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ADVOWSON. 

A.  purchased  an  advowson.  The  li^ring  itself  was  subject  to  a 
mortgage  to  the  governors  of  Queen  Ann^a  bounty  for  money 
advanced  to  repair  the  parsonage  house.  The  existence  of  this 
mortgage  on  the  living  was  not  communicated  to  the  purchaser 
of  the  advowsoUy  who  discovered  it  after  the  arrangements  for 
the  purchase  had  been  made  ;  no  fraud,  or  wilful  concealment 
or  misrepresentation  was  charged  : 
Held,  that  he  was  not  entitled  to  compensation  in  respect  of  this 
mortgage,  which  was  a  charge  upon  the  living,  but  not  upon 
the  advowson,  and  that  the  purchaser  was  bound  specifically 
to  perform  his  contract. —  Woods  v.  Majorihanks^  806. 

AGrENT.    See  Principal  and  Agent,  Contract,  Equitable  Right. 

ANSWER  IN  CHANCERY.    See  Evidencb. 

APPEAL.    See  Practice,  10. 

APPROPRIATION.    See  CoNTRAcrr. 

«« ARMS  AND  DESCENTS  OF  NOBILITY.'*    See  Evidence,  7. 

AWARD.    See  Nuisance. 

BANKRUPT. 

The  rule  which  prohibits  double  proof  is  not  confined  to  the 
case  where  one  of  two  firms  consists  of  only  one  person,  who 
is  also  a  member  of  the  other  firm,  but  applies  likewise  to  a 
case  where  the  two  firms  consist  of  several  persons,  some  of 
whom  are  members  of  both  firms. — Goldsmid  v.  Cazenove^  785. 
Ex  parte  MouU  (1  Dea.  &  Ch.  44 ;  Mont.  321),  and  ex  parte 

Hinton  (De  Gex,  550)  confirmed. 
A,  and  B,  were  partners  in  Liverpool  \  A.  B,  and  C,  were  part- 
ners in  Pemambttco,  The  two  firms  liad  dealings  with  each 
other.  A,  B,  and  C.  drew  a  bill  on  A.  and  ^.,  and  sold  it  to 
persons  at  Pemambueo,  who  believed  that  the  partnerships 
were  distinct,  but  that  A,  and  B.  were  partners  of  both.  On 
arrival  in  Liverpool  the  bill  was  accepted  by  A.  and  B.,  but 
before  the  time  for  payment  both  firms  became  bankrupt. 
Under  the  law  of  Brazil,  the  holders  of  the  bill  proved  against 
the  estate  of  A,  B.  and  C  at  Pemambuco  and  received  a  divi- 
dend, and  then  claimed  to  prove  under  the  Englith  commis- 
sion. 

Held,  that  they  were  not  entitled  to  this  double  proof. — Id. 
BANK  STOCK.    See  Will,  G. 
"  BENEFACTORS."    Sec  Evidence,  5. 
BILL  IN  CHANCERY  AND  ANSWER.    Sec  Evidknce,  U. 
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BILLS.    See  Bankrupt.    Equitable  Right.    Fraud,  2. 

The  agent  aad  manager  of  the  hosiness  of  a  London  firm  who 
resided  in  Sweden^  gave  to  a  merchant  there  ahout  to  draw 
bills  on  that  firm,  an  *'  assurance  that  the  bills  will  be  ac- 
cepted ;'*  whereon  bills  of  lading  of  cargoes  of  timber  were 
transmitted  to  the  Londam  firm,  and  bills  of  exchange  were 
drawn  against  them : 

Held,  that  this  assurance,  though  thus  made  and  acted  on,  was 
not  as  between  the  London  firm  and  the  foreign  merchants,  to 
be  treated  as  equivalent  to  an  acceptance  of  the  bill?,  so  as  to 
vest  in  the  London  firm  legal  rights  from  the  time  of  such 
assurance  given. — Iloare  v.  Dresser ^  290. 

CARGOES.    ^S^  Equitable  Right. 

CASES  SPECIALLY  REVIEWED. 

Sponff  V.  Spongy  1  Dow.  &  CUrk,  365,  168. 

Mirehouse  v.  Scai/e,  2  Myl.  &  Cr.,  695.    168. 

Greatkead  t.  Morley,  3  Man.  &  Gr. ;  3  Sc.  N.  R.  538.    346. 

Dickinson  v.  The  Grand  Junction  Canal  Company,  7  Exch.  282. 

340. 
Gulliver  y  Wickett,  Feame's  Remarks  on,  Ex.  Dev.,  396.  532. 
Anderson  t.  Weston,  6  Bing.  N.  C.  300  ;  8  Scott,  583.    633. 
Potez  y.  Glossop,  2  Exc.  191.    633. 
Ex  parte  Moult,  1  Dea.  &  Ch.  44  ;  Mont.  321.    785. 
Ex  parU  Hinton,  De  Gex,  550.    785. 

CIIARGE.    See  Incumbrance,  Wili*,  5, 18, 19. 

Where  there  is  a  specific  devise,  or  a  specific  legacy  in  a  will, 
the  presumption  is  that  it  is  the  intention  of  the  testator  that 
the  devisee  or  legatee  shall  have  it,  as  it  is  given,  in  its  in- 
tegrity and  without  derogation  ;  and  a  general  charge  subse- 
quently introduced  in  the  will,  which  may  in  terms  be  capable 
of  comprehending  the  specific  devise  or  bequest,  is  not  alone 
sufiicient  to  take  it  away. — Conron  v.  Conron,  168. 

CHARITY.    See  Domicile,  Mortmain,  New  South  Wales. 

A  testator  gave  to  trustees  funds  to  be  applied  by  them  ''  ac- 
cording to  their  discretion  for  the  advancement  and  propa- 
gation of  education  and  learning  all  over  the  world  :" 

Held,  tliat  this  was  a  valid  charitable  bequest,  and  was  not  void 
for  uncertainty. —  Whicker  v.  Hume,  124. 

CHURCH  OF  ENGLAND.    ^Will. 

COMMITTEE  FOR  PRIVILEGES.    See  Evidence,  2-4. 

COMPENSATION.    See  Advowson,  Nuisance. 
CONCORDATA.— Gc^/cfemt J  v.  Cazenovc,  785. 

3  H  4 
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CONDITION.—^  Will. 

1.  There  is  no  foundation  for  the  doctrine,  that  if  there  be  a  limi- 

tation in  a  will,  which  by  itself  giyes  a  vested  estate,  and  a 
condition  is  afterwards  added,  on  a  breach  of  which  the 
estate  is  to  go  oyer,  the  limitation  and  the  condition  will  be 
constmcd  into  a  contingent  devise. — Clavering  y.  Eilison^  707. 

2.  A  condition  which  is  to  defeat  a  vested  estate  must  depend  on 

on  event  ascertainable  from  the  beginning. — Id» 

CONSENT,  IN  WRITING. 

In  a  deed  executed  by  A»  &  B,  there  was  a  conveyance  to  cer- 
tain persons,  with  a  power  of  sale,  to  be  exercised  with  the 
consent,  in  writing,  ofA.Sc  B,^  or  the  survivor  of  them.  A. 
died  without  having  concurred  in  any  consent  to  a  sale.  B. 
afterwards  borrowed  money  from  an  insurance  company,  the 
repayment  of  which  was  secured  by  mortgage  of  his  estates, 
of  which  those  which  were  the  subject  of  the  first  deed 
formed  part.  In  the  mortgage,  to  which  the  creditor  under 
the  ^rst  deed  was  a  party,  and  which  fully  recited  that  deed, 
there  was  a  power  of  sale  given  to  the  mortgagee : 

Held,  that  this  was  a  consent,  in  writing,  sufficient  to  satisfy 
the  words  of  the  first  deed. — Montrfiore  v.  Brown,  241. 

CONTINGENT  ESTATE.    See  Condition,  Will. 

CONTRACT.    See  Bills,  Equitable  Right,  Fraud,  4^  Railway 
Company. 

If  there  has  been  an  engagement  to  appropriate  to  a  certain  in- 
dividual a  particular  cargo,  or  a  particular  part  of  a  larger 
cargo,  as,  for  example,  "  one  hundred  quarters  of  wheat  out  of 
five  hundred  quarters  which  I  have  now  sent,"  in  either  of 
these  cases  equity  will  interfere  to  enforce  performance  of  the 
engagement ;  but  though  tJie  person  who  has  made  an  engage- 
ment to  sell  a  certain  quantity  of  property,  as,  for  example, 
one  hundred  quarters  of  wheat,  may  be  shown  to  possess  such 
aquantity  of  wheat,  equity  will  not  treat  it  as  liable  under 
the  engagement. — ffoare  v.  Dresser,  290. 

CONTROVERSY.    See  Evidence,  17,  18,  It). 

COPY,    ^ec  Evidence,  1,  2. 

COSTS. 

1.  Two  appeals  in  the  same  interest  and  raising  the  same  point  were 
presented.  One  set  of  Appellants  claimed  to  be  entitled  to 
one-third,  the  other  to  two-thirds  of  the  property  in  dispute. 
Though  the  ambiguity  was  declared  to  have  arisen  from  the 
act  of  the  testator  in  framing  the  will,  yet,  as  there  had  beeo 
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two  separate  appeals  when  one  would  have  been  sufficient,  the 
House  refused  to  make  any  order  as  to  costs. — RicketU  y. 
Carpenter  ;  Abbott  r,  Middkton^  68. 

2.  An  appeal  against  a  sentence  of  the  Probate  Court  was  dis- 
missed :  as  there  had  been  faults  on  both  sides,  the  dismissal 
of  the  appeal  was  ordered  without  costs. — Dolphin  y.  Robim^ 
390. 

On  the  final  discussion  of  the  Thelltuson  Will,  with  regard  to 
the  meaning  of  the  words,  ''  eldest  male  lineal  descendant," 
the  costs  of  all  parties  were  ordered  to  come  out  of  the  estate. 
— Thellusson  v.  Rendlesham,  4*29. 

^« COURT  OF  CIVIL  JUDICATURE."    ^Evidence,  4. 
COURT  OF  EQUITY.    See  Practice,  Inccmbeeed  Estates  Court. 

DECREE,    i^e*  Practice. 

DEED.    See  Consent  in  WRmro,  Trusts  and  Trustees. 

DIVORCE.    ^  Power. 

A  foreign  court  cannot  dissolve  the  bonds  of  an  English  mar- 
riage, where  the  parties  are  not  bond  fide  domiciled  in  the 
foreign  country.  Qu.  Even  if  they  are. — Dolphin  ▼.  Rabins^ 
390. 

The  law  is  the  same  under  the  9  Geo,  4,  c.  31,  s.  22,  as  it  was 
under  1  Jac,  1,  c.  11,  s.  3.—  Id. 

A  Scotch  Court  pronounced  a  decree  of  divorce  in  the  case  of  an 
English  marriage,  where  there  was  no  real  Scotch  domicile : 

Held,  that  this  decree  had  no  effect,  either  as  a  diYorce  d  vinculo^ 
or  d  mensd  et  thoro, — Id, 

SemblCf  that  an  agreement  to  live  separate  is  not  equivalent  in  its 
legal  effects  to  a  judicial  sentence  of  separation. — Id, 

Qu,  Whether,  afler  a  decree  for  judicial  separation,  a  wife  can 
acquire  a  domicile  different  from  that  of  the  husband  ? — Id. 

A,  and  B,  were  married  in  England  in  1822  ;  they  lived  toge- 
ther till  1809,  when  they  separated.  In  February  IR54  the 
husband  went  to  Scotland^  and  resided  there,  with  som^  very 
short  intervals,  till  July  1854.  In  June  1854,  his  wife,  who 
had  followed  him  to  Scotland,  sued  out,  in  the  Scotch  courts,  a 
process  for  dissolution  of  marriage,  on  account  of  adultery 
committed  by  him  in  Scotland,  In  July  a  decree  for  divorce 
d  vinculo  was  pronounced.  In  September  she  married  a 
Frenchman  (according  to  the  forms  required  by  Scotch  and  by 
French  law),  and  went  with  him  to  his  domicile  in  France, 
While  in  England  she  had  executed  an  English  will.  In  pur- 
suance of  a  i)ower  reserved  to  her,  and  in  accordance  with  the 


818  INDEX. 

tenns  of  that  power.  After  haying  resided  nearly  two  years 
in  Franct^  she  executed,  inJtm^  1866,  a  holograph  will  (valid 
according  to  the  laws  of  that  country)  revoking  all  previous 
wills : 
Held  (sustaining  the  judgment  of  the  Court  of  Probate),  that 
there  had  not  been  any  change  of  domicile  by  the  husband, 
A, ;  that  the  domicile  of  B.^  the  wife,  was  that  of  her  hos- 
band ;  that  the  SooiUh  decree  of  divorce  had  no  effect ;  that 
she  continued  to  be  a  married  woman,  and  a  domiciled  Emg* 
lish  woman ;  and  that,  consequently,  her  will  of  1854  was 
properly  admitted  to  probate,  and  the  revoking  paper  of  June 
1866  was  a  nullity.— Do/j^Atn  v.  Bobins^  390. 

DOlilCILE.    iS^DrvoRCB,  PowsRyWiLL. 

A,  was  bom  in  Scotland:  when  a  young  man  he  went  to  the 
Ecat  Indies^  where  he  remained  above  20  yean  in  the  Com- 
pany's service.  He  then  returned  to  Scotland,  and  lived  in 
Edinburgh,  where  he  put  hb  name  on  the  books  of  the  muni- 
cipality, married,  took  a  house,  entered  into  business  as  a 
partner  in  a  banking-house,  and  became  a  member  of  various 
societies  there  established.  At  the  end  of  a  few  years  he  left 
Edinburgh  in  anger ;  the  banking  budneas  had  come  to  an 
end,  and  he  took  off  his  name  from  the  books  of  the  munici- 
pality and  of  the  various  societies,  and  declared  his  intention 
^*  never  to  return  to  Auld  Reekie. "  He  lived  in  L<md(m^  first 
in  lodgings,  and  then  In  houses  hired  for  different  periods, 
lectured  on  Oriental  literature,  and  endeavoured  thereby  to 
increase  the  sale  of  some  books  which  he  had  written  on  the 
Hindostanee  language.  At  the  end  of  some  years  he  went  to 
Paris  to  avoid  some  annoyances  in  London,  but  never  made 
any  such  declarations  with  respect  to  London  as  he  had 
made  with  respect  to  Edinburgh,  and  he  left  hb  works  in 
London,  and  likewise  some  ornamental  furniture  which  he 
desired  a  friend  to  keep  for  him  till  his  "return."  He  died 
in  Paris,  having  jast  before  made  a  will  in  the  English  form  : 
Held,  that  he  had  lost  his  Scotch,  and  obtained  an  English  domi- 
cile,^JVhicker  V.  Hume,  124. 
Qu.  Whether  after  a  decree  for  judicial  separation  a  wife  can 
acquire  a  domicile  different  from  that  of  her  husband. — Dol' 
phin  V.  Robins,  390. 

DOUBLE  PROOF.    ^«j  Bankrupt. 

EDUCATION.    See  CHARrrv,  Will,  20,  21,  22,  23. 

EJECTMENT.    See  Evidence,  19. 

ENROLMENT.    Sec  Practice,  10. 
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EQUITABLE  RIGHT.    iSIm  Nuisance. 

N,y  a  timber  merchant  in  Sweden^  had  dealing;s  with  2).,  a  mer- 
chant in  London,  and  sent  him  cargoes  of  timber,  which  2>. 
disposed  of  on  a  del  credere  commission,  and  in  respect  of  which 
N,  drew  bills  on  2>..    In  September  1853  the  aoconnts  between 
them  were  unsettled,  but  D.  claimed  a  considerable  balance 
as  due  to  himself.    On  the  29th  September  N.  wrote  to  say 
that  he  expected  bills  of  lading  from  two  captains  (whom  he 
named),  and  that  he  had  drawn  for  a  certain  amount  on  2). 
On  the  24th  October  H,  &  Co.,  merchants  in  London,  receiyed 
through  jr.,  their  agent,  and  the  manager  of  their  bnainess  in 
Sweden,  a  letter  from  N,,  in  which  he  enclosed  a  letter  to  />., 
whereby  he  drew  on  2>.  for  1,812^.,  which  he  claimed  as  due 
to  himself  from  2>. ;  and  in  the  letter  to  H.  &  Co.,  he  desired 
that  this  enclosure  might  be  handed  to  2>. ;  and  on  his  accept- 
ing the  draft,  and  acknowledging  the  correctness  of  an  ac- 
companying account,  and  the  tact  that  N.  had  duly  delivered 
all  the  cargoes  of  timber  contracted  for  between  them,  except 
one,  particularly  named,  that  then  H,  &  Co.  were  to  hand  to 
D.  the  three  bills  of  lading  of  three  ships,  also  named  ;  but 
if  he  would  not  'accept  the  draft,  nor  give  the  acknowledg- 
ment, then  H.  &  Co.  were  to  insure  the  cargoes,  and  sell  them ; 
and  N.  drew  on  H.  &  Co.  drafts  to  the  amount  of  1,800/. 
This  letter  was  read  to  2>.,  who  hesitated  to  accept  the  draft 
for  1,812/.,  declaring  that  he  was  largely  in  adrance  to  N. 
It  was  left  in  his  bill-box  for  acceptance  on  the  morning  of 
the  24th  October,  and  a  formal  letter,  demanding  compliance 
with  the  conditions  of  N,,  was  written  to  him  by  ff,  &  Co. 
In  the  course  of  the  same  day  2>.  wrote  to  IT.  &  Co.,  request- 
ing the  loan  of  the  bills  of  lading,  saying,  "  We  will  return 
them  to  you,  if  from  any  cause  we  do  not  accept  the  bill  for 
1,812/.'*    They  were  sent  to  him.    In  the  same  day,  but  after 
D,*s  request  had  been  complied  with,  H.  &  Co.  accepted  the 
first  of  N.*B  drafts,  and  wrote  to  say  they  would  "give  pro- 
tection" to  all.    On  the  morning  of  the  25th  Octobers  clerk 
of  H,  &  Co.  learned  at  D.'s  counting-house  that  the  draft  for 
1,812  /.  had  not  been  accepted  ;  but  in  the  middle  of  that  day 
it  was  sent  to  H,  &  Co.  accepted.    />.,  however,  refused  to 
give  up  the  bills  of  lading,  and,  on  the  advice  of  a  solicitor 
(obtained  before  he  had  accepted  the  draft  for  1,812/.),  at- 
tached the  goods  in  the  hands  of  H,  &  Co.    They  brought  an 
action  against  him  to  recover  the  bills  of  lading,  and  he  filed 
a  bill  to  stay  the  action  : 
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Held,  that  he  had  not  such  equitahle  right  on  account  of  any- 
thing  occurring  before  the  24th  October  as  would  prevul 
against  the  legal  rights  which  H,  &  Co.  acquired  on  that 
day. — Hoare  v.  Dresser^  290. 
EVIDENCE.  See  Incumbered  Estates  Court.  Misdirection. 
1.  A  copy,  of  a  plate  of  the  arms  of  the  Knights  of  the  Garter, 
now  existing  in  the  Chapel  Royal  at  Windaor^  was  received  in 
evidence,  the  plate  itself  not  being  removable,  except  by 
authority  of  the  Queen^  and  no  such  plate  having  been  re- 
moved since  first  put  up  in  the  reign  of  Henry  5. — Shrewsbury 
Peerage,  1. 

52.  Though  the  rule  in  Peerage  cases  is  that  the  original  will 
must  itself  be  produced  to  the  Committee,  a  copy  of  a  will 
brought  by  the  officer  from  the  Prerogative  Court  was  ad- 
mitted in  evidence,  such  will  having  been  made  at  a  time 
when  the  course  of  the  officers  of  that  Court  was  to  take 
copies  of  w  ills,  and  to  return  the  originals  to  the  executors, 
and  the  persons  opposing  the  admission  of  the  copy  being  the 
representatives  of  those  executors. — Id, 

3.  Semble,  that  the  recitals  in  private  Acts  of  Parliament  of  very 

recent  date  are  not  evidence  of  the  facts  stated  in  them,  such 
recitals  being  no  longer  submitted  to  the  previous  approval  of 
the  Judges  (see  Wharton  Peerage,  12  Clark  &  F.  302).— /i. 

4.  When  the  Legislature   has  directed  that  a  particular  rule  as 

to  evidence  shall  be  adopted  *'  in  every  court  of  civil  judica- 
ture,*' though  those  words  do  not  include  a  Committee  for 
Privileges,  such  Committee  will,  if  the  rule  itself  is  convenient, 
adopt  and  act  upon  it.     The  17  &  18  Vict,  c.  125,  s.  27,  which 
permits  in  all  courts  of  civil  jurisdiction  compaiison  of  hand- 
writing as  a  means  of  evidence,  was  therefore  adopted  by  the 
Committee. — Id, 
^.  In   1761,  the  Crown    issued  a  commission    to  authorise  the 
College  of  Heralds  to  receive  and  record  the  family  pedigrees 
of  all  such  *'  Benefactors,"  as  should  be  willing  to  contribute 
sums  of  money  for  the  rebuilding  of  the  Heralds*  College, 
before  then  destroyed  in  the  Great  Fire  of  London.    A  pedi- 
gree 80  furnished  to  the  College  by  a  member  of  a  family,  and 
the  signature  to  which  was  proved,  was  received  in  evidence, 
but  only  as  a  declaration  of  a  member  of  the  family. — Id. 

6.  The  declarations  of  a  wife,  as  to  the  state  of  her  husband's 
family,  are  equally  admissible  with  the  declarations  of  a  hus- 
band as  to  the  state  of  his  wife's  family.     This  admissibility 
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doe»  not  extend  to  statements  made  by  the  wife's  &ther. — 
Id. 

7.  The  book  called  "Arms  and  Descents  of  the  Nobility,  E.  16," 

though  produced  from  the  Heralds'  College,  is  not  admissible 
in  evidence,  not  being  kept  under  authority  of  any  official  order, 
or  in  discharge  of  any  official  duty. — Shretffdmry  Peerctge^  1. 

8.  A  nobleman  who    had    the  wardship  of  another    nobleman, 

nnder  a  grant  from  the  Crown,  made  a  will.  This  will  con- 
tained a  statement  of  the  marriage  of  the  ward  with  the  tes- 
tator's daughter,  accompanied  by  a  direction,  that  in  the 
event  of  the  death  of  the  ward,  his  younger  brother  should 
marry  the  lady.  The  will  was  tendered  in  evidence  to  prove 
that  the  ward  had  a  younger  brother  :  Qu.  Whether  it  was 
admissible. — Id. 

9.  An  old  ''Collection  of  monumental  inscriptions"  in  country 

churches  held  inadmissible  to  show  what  had  been  the  inscrip- 
tion on  a  partly  defaced  tomb. — Id, 

10.  Letters  addressed  to  a  lady  who  had  married  into  a  particular 
family  were  produced  from  the  custody  of  a  member  of  that 
family,  who  likewise  possessed  many  other  iamily  papers  and 
deeds,  and  held  by  descent  some  of  the  property  formerly 
belonging  tq  the  husband  of  the  addressee  of  the  letters : — 
Held,  admissible  in  evidence,  to  show  in  what  character  she 
was  addressed  by  members  of  her  own  family. — Id. 

11.  Bill  filed  in  Chancery  by  Ay  as  next  friend  to  B,  The  Defen- 
dant put  in  an  answer,  which  was  not  signed  ;  but  there  was 
indorsed  a  consent  by  A.^  that  this  answer  should  be  received 
without  oath.  The  bill  and  answer  were  produced  from  the 
proper  office : — Held,  that  they  were  admissible  in  evidence. — 
Id. 

12.  A  pedigree,  ''touching  the  name  and  families  of  Talbots*' 
though  proved  to  be  in  the  handwriting  of  a  former  Garter 
King  of  Arms,  not  being  shown  to  be  a  book  kept  by  him  in 
discharge  of  his  duty  in  that  office,  held  inadmissible.^/J. 

13.  A  visitation  was  produced  from  the  proper  office  ;  the  commis- 
sion under  which  it  was  taken  could  not  be  found.  The 
visitation  purported  to  have  been  taken  by  deputation  from 
Clarencenx  King  of  Arms.  The  deputation  was  produced. 
It  recited  the  commission,  and  the  power  therein  contained 
for  Clarencenx  to  appoint  hb  deputies : — Held,  that  the  visi- 
tation was  admissible  in  evidence. — Id. 

14.  A  record  of  a  Royal  warrant  of  precedence  was  produced  from 

the  Heralds'  Office ;  the  original  had  been  sought  for  at  the 
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Home  Office,  and  th«  Stats  Paper  Of 
a  part  of  the  daty  of  the  heralds 
The  reeord  was  recetred  ia  cTideoee.- 

15.  fF.  T,  erected  In  a  chnrch  a  mannnM 
whom  be  described  in  the  htseriptic 
bis  (  W.  T.\)  father.    Tlie  mecriptio 

W.  T.  had  been  eng^ed  in  a  contrc 
ship  with  C,  bnt  it  did  not  direct);  r 
It  was  admitted  in  evidence. — Shram, 

16.  It  was  neeeesery  to  prove  that  W.  ' 
was  no  Gsrtificate  of  marriage  foand, 
uncle  was  produced.  It  was  in  these 
to  my  nephew,  W.  T."  (who  wm  id< 
queation).  And  the  Act  Book  froR 
produced,  granting  administration  U> 
and  nniTersal  legatee."  Received  aa 
taken  place  between  W.  T.  and  M.  J 

17-  A  converaation  between  a  connexion 
the  tnembera  of  the  family  on  the  su 
poaed  to  have  taken  place  in  that  fiii 
evidence  without  previone  proof  that 
the  Gonvenation  took  place  are  dead.- 
633. 

18.  A  controversy  in  a  family,  though  i 
subject  of  a  suit,  constitutes  a  ^suff 
Mble  in  evidence  a  letter  written  on  i 
members  of  the  family,  and  address 
it.— Id. 

10.  S.  B.,  H.  B.,  and  P.  B.,  were,  in  18 
cession),  tlie  expectant  hnre  of  a  pei 
less.  In  that  year  S.  B.  wrote  to  P 
cumstances  respecting  an  alleged  mai 
which,  if  true,  would  have  the  effect 
cession  to  P.  B't  children.  The  thei 
did  not  die  till  1846:  HeM,  in  a 
brought  by  the  children  of  P.  B-,  tht 
miasible  in  evidence. — Id. 

20.  Semble,  that  the  place  named  in  a  let 
written  iaprimd/aeie  evidence  that  il 

21.  Where  parcels  are  described  in  old  dc 
general  nature,  or  of  doubtful  impoi 
proper  to  be  received  to  ehow  wh 
Wattrpark  (Lord)  v.  FenneS,  650. 
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22.  In  1704  was  granted  a  lease  of  certain  land  in  the  county  of 
THpperary.  The  land  was  described  in  the  demise,  as  '*  Lands, 
&c.  in  Scartany^  containing  94  acres ',  Garryroam^  containing 
104  acres ;  and  the  village  of  Scartnaglowraney  and  part  of 
JVhiiechureh  and  THneuny,  containing  148  acres,  with  all 
rights ;"  there  was  then  a  reservation  of  mines  and  of  the 
liberty  of  fishing  and  fowling,  in  favour  of  the  lessor,  and  of 
**  the  liberty  of  commonage  and  cutting  of  turf  on  the  moun* 
tain  of  Tincurry^**  in  favour  of  certain  specified  tenants  of  the 
lessor.    The  lease  was  a  renewable  lease,  and  had  been  re- 
newed twice  since  that  period,  in  the  same  terms.    The  moun- 
tain was  equally  known  by  the  name  of  the  Mountain  of 
Seartnagicwraney  or,  of  Tineuny.    There  was  a  collection  of 
houses  generally  called  the  village  of  Soarinafflowrane  on  one 
of  its  sides.    The  village  of  THnatny  was  at  some  little  dis- 
tance from  it.  The  houses  of  the  former  village,  and  the  arable 
land  attached  to  tjiem,  had  from  time  to  time  been  increased 
in  number  and  extent  at  the  pleasure  of  the  lessee  and  his 
under  tenants,  who  regularly  paid  him  rent  for  the  same,  and 
their  cattle  alone  grazed  on  the  mountain.    The  lessee  had 
always  sported  on  the  mountain  :  Held,  that  these  facts  had 
been  properly  admitted  in  evidence,  to  explain  the  words  of 
the  demise,  and  having  been  so,  the  Judge  ought  to  have  left 
to  the  Jury,  and  ought  not  to  have  decided  of  his  own  autho- 
rity, the  question  whether  the  mountain  of  Scartfiaghwrane 
passed  under  the  demise. —  Waterpark  (Lord)  v.  Fennel,  660. 
If  a  bill  in  equity  is  supported  only  by  the  testimony  of  a  single 
witness,  and  is  positively,  clearly,  and  precisely  denied  by  the 
Defendant,  it  vrill  be  dismissed  :  secut,  if  it  is  corroborated  by 
letters  of  the  Defendant  or  other  sufficient  evidence. — Smith  v. 
Kqyy  750. 
EXECUTORY  DEVISE.    See  Wiu^  11. 

FAMILY  CONTROVERSY  AND  DECLARATIONS.    See  Evi- 

DENCB,  6, 10, 16, 17, 18, 19. 
FAMILY  DEEDS.    See  Deeds,  Teusts,  and  Trusters,  2. 
FOREIGN  COURTS.    See  Divorce. 
FORFEITURE.    ^  Will. 

FRAUD. 

1.  When  a  party  has  practised  a  deception  with  a  view  to  a  par- 
ticular end,  which  has  been  attained  by  it,  he  cannot  be 
allowed  to  deny  its  materiality.    The  onusprobandi  that  the 
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end  was  not  so  attained  lies  on  the  party  who  used  the  decep- 
tion.— Smith  V,  Ka^y  750. 

2.  A  security  given  for  payment  of  a  bill,  which  has  existence 
only  through  a  fraud,  cannot  be  made  available  by  the  sup- 
posed holder  of  the  bill,  though  he  may  be  untainted  by  the 
fraud  to  which  it  owes  its  origin,  but  he  must  rely  on  the  bill 
alone,  and  can  derive  no  benefit  from  the  fraudulent  security. 
—Smith  V.  Kay^  750. 

8.  Representations  inducing  a  person  to  enter  into  a  particular 
contract,  though  not  made  at  the  moment  the  contract  b 
actually  entered  into,  constitute,  if  fraudulently  made,  dolui 
dans  locum  corUractui.    Dub.  Lord  WensUydale,  ^Id, 

4.  The  jurisdiction  of  Courts  of  Equity  will  be  employed  to  pro- 
tect infants,  and  is  not  confined  to  cases  where  there  has  been 
an  abuse  of  a  strictly  fiduciary  character.  The  principle  on 
which  relief  is  given  applies  to  all  cases  where  influence  is 
acquired  and  abused,  and  confidence  reposed  and  betrayed. 
In  the  former  instances  influence  is  presumed,  in  the  latter  its 
existence  must  be  proved. — Id^ 

FUNDS,  THE.    SeeWiu^e. 
GIFTS  OVER.    ^«j  Will,  11. 

HANDWRITING.    See  Evidence,  4. 

HERALDS'  COLLEGE.    See  Evidence,  5,  7,  12,  13,  14. 

qUNTING.    ^«e  Sporting. 

HUSBAND  AND  WIFE.    See  Divorce.   Domicile.    Evidence,  C. 

INCUMBERED  ESTATES  COURT. 
1.  The  Incumbered  Estates  Court,  in  a  case  where  the  rights  of 
parties  are  under  adjudication  in  the  Court  of  Chancery,  is  an- 
cillary to  Chancery,  and  though  it  has  ordered  a  sale  of  estates, 
it  may  delay  the  distribution  of  the  fund  obtained  by  such 
sale  until  Chancery  has  adjudicated  on  a  claim  presented  to 
its  notice. — Montefiore  v.  Broume^  241. 

2-  A  conveyance  made  by  the  Commissioners  of  the  Court  for  the 
Sale  of  Incumbered  Estates  in  Ireland  is,  under  the  27th 
section  of  the  12  &  13  Vict,  c  77,  "  eff*ectual  to  pass  the  fee 
simple  discharged  of  all  former  estates,*'  subject  only  to  "  such 
tenancies,  leases,  &c.  as  shall  be  expressed  therein."  Where 
such  a  conveyance  is  duly  executed  by  the  Commissioners,  it 
becomes  under  the  49th  section  conclusive  evidence  that  every- 
thing required  by  the  Act  to  be  done  has  been  rightly  done.— 
Rorke  v.  Errington,  617. 
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3.  An  application  was  made  to  the  Commissioners  for  the  Sale  of 
Incumbered  Estates  in  Ireland  to  direct  the  sale  of  an  estate, 
the  property  of  H.  R,  held  a  lease  of  part  of  this  estate.  A 
paper  called  '<  A  Rental,"  &c.  was,  under  the  23d  section  of 
the  Statute,  prepared  and  issued  by  the  Commissioners  for  the 
purpose  of  informing  everybody  what  was  to  be  sold,  in  which 
the  existence  and  validity  of  the  lease  were  distinctly  recog- 
nised, and  the  proper  notices  were  given  in  conformity  with 
that  rentaL  E,  became  the  purchaser  of  part  of  the  estate, 
and  in  the  conveyance  made  under  the  27ih  section,  and  duly 
executed  by  the  Commissioners,  there  was,  by  mistake,  intro- 
duced a  description,  accompanied  by  a  map,  also  erroneously 
drawn,  of  the  land  conveyed,  which  was  the  land  actually  held 
under  the  lease  to  /2.,  but  that  lease  itself  was  not  mentioned. 
In  ejectment  by  E,  against  B.  for  this  land  : 

Held,  that  evidence  to  impeach  the  conveyance  was  not  properly 
admitted  ;  that  the  question  founded  on  that  evidence  whether 
E,  had  purchased  subject  to  the  lease  to  R.  was  improperly 
submitted  to  the  jury ;  that  under  the  27th  section,  the  land 
must  be  taken  to  have  passed  by  fhe  conveyance,  subject  only 
to  such  leases  as  were  therein  expressed ;  and  that  the  49th 
section  rendered  the  conveyance  conclusive  as  to  all  acts,  coi^ 
sents,  &c.  required,  having  been  duly  performed  and  given. 
— Rorke  v.  ErringUm,  CI  7. 
INCUMBRANCE.    i&jeWiLL. 

Where  a  tenant  for  life  of  an  estate  subject  to  a  charge  bearing 
interest,  pays  the  interest,  although  the  rents  and  profits  are 
insufficient  for  that  purpose,  he  cannot  make  himself  an  in- 
cumbrancer on  the  estate  for  this  excess  in  his  payments,  if  he 
has  not  given  to  the  remainder-man  any  intimation  of  the 
insufficiency  of  the  rents  and  profits,  and  of  his  intention  to 
charge  the  excess  of  his  payments  on  the  inheritance.  Under 
such  circumstances,  there  is  a  presumption  of  the  sufficiency 
of  the  rents  and  profits,  and  the  personal  representatives  of 
the  tenant  for  life  cannot  be  allowed  to  rebut  that  presump- 
tion. Diss.  Lords  Oranwarth  and  Wensl^daU^  who  held 
that  there  is  no  such  presumption,  especially  when  the  pay- 
ment is  made  under  force  of  a  personal  obligation  to  pay. — 
Kensington  (Lord)  v.  Bwnene^  667* 
If  the  tenant  for  life  is  himself  the  person  entitled  to  the  benefit 
of  the  charge,  and  has  mortgaged  it,  and  his  mortgagees  have 
regularly  been  paid  the  interest  on  the  mortgage  debt,  they 
are  in  no  better  situaticm  than  the  personal  representatives* 
— /i. 
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INJUNCTION.    <S'«e  Nuisance. 

INSUFFICIENCY  OF  RENTS.    See  Incumbrance. 

INTEREST.    i8fetfWIL^17. 
«*  ISSUE."    ^WiLL. 

KNIGHTS  OF  THE  GARTER.    See  EnDENCs,  1. 

LACHES.    ^Nuisance. 

LANDS  CLAUSES  CONSOLIDATION  ACT.    See  Nuisance,  5. 

LEGACIES.    jSSmWill. 

LIMITATION.    See  Condition.    Will. 

LIS  MOTA.    See  Eyidsncb. 

A  controyeny  in  a  fomily,  though  not  at  that  moment  the  sub- 
ject of  a  suity  constitntes  a  Ua  sufficient  to  render  inadmissible 
in  evidence  a  letter  written  on  that  subject  by  one  of  the 
members  of  the  funily,  and  addressed  to  another  member  of 
it.— ^tK/er  7.  MoufOgarreU,  633. 

MANORIAL  RIGHTS.    See  Sportino. 
MARRIAGE.    See  Ademption.    Divobcs. 
MILLOWNER.    ^m  Water. 

MISDIRECTION.    .S^m  Eyidence. 

An  application  was  made  to  the  Commissioners  for  the  Sale  of 
Incumbered  Estates  in  Ireland  to  direct  the  sale  of  an  estate, 
the  property  of  II.    B,  held  a  lease  of  part  of  this  estate.    A 
paper  called  *'  A  Rental,"  &c.  was,  under  the  23d  section  of 
the  Statute,  prepared  and  issued  by  the  Commissioners  for  the 
purpose  of  informing  everybody  what  was  to  be  sold,  in  which 
the  existence  and  validity  of  the  lease  were  distinctly  recog- 
nised, and  the  proper  notices  were  given  in  conformity  with 
that  rentaL    E,  became  the  purchaser  of  part  of  the  estate, 
and  in  the  conveyance  made  under  the  27th  section,  and 
duly  executed  by  the  Commissioners,  there  was,  by  mistake, 
introduced   a   description,   accompanied   by   a    map,  also 
erroneously  drawn,  of  the  land  conveyed,  which  was  the  land 
actually  held  under  the  lease  to  i?.,  but  that  lease  itself  was 
not  mentioned.    In  ejectment  by  E,  against  22.  for  this  land : 
Held,  that  evidence  to  impeach  the  conveyance  was  not  properly 
admitted  ;  that  the  question  whether  E.  had  purchased  sub- 
ject to  the  lease  to  B,  was  improperly  submitted  to  the  jury ; 
that  under  the  27th  section,  the  land  must  be  taken  to  have 
passed  by  the  conveyance,  subject  only  to  such  leases  as  were 
therein  mentioned ;  and  that  the  4dth  section  rendered  the 
conveyance  conclusive  as  to  all  acts,  consents,  &e.  required, 
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having  been  duly  performed  and  giyen.^Rorie  y.  Erringtion^ 
617. 
In  1704  was  granted  a  lease  of  certain  land  in  the  county  of 
Tipperary,    The  land  was  described  in  the  demise  as  ^'  Lands, 
&c.  in  Seartany,  containing  94  acres ;  Crarryroan^  containing 
104  acres ;  and  the  Tillage  of  Scartnaglowrane,  and  part  of 
Whitechureh  and  Tineurryf  containing  148  acres,  with  all 
rights  ; "  there  was  then  a  reservation  of  mines  and  of  the 
liberty  of  fishing  and  fowling,  in  favour  of  the  lessor,  and  of 
**  the  liberty  of  commonage  and  cutting  of  turf  on  the  moun- 
tain of  Tincurry  "  in  favour  of  certain  specified  tenants  of  the 
lessor.    The  lease  was  a  renewable  lease,  and  had  been  renewed 
twice  since  that  period,  in  the  same  terms.    The  mountain 
was  equally  known  by  the  name  of  the  Mountain  of  Scartna- 
glowrane^  or,  of  Tincurry,    There  was  a  collection  of  houses 
generaUy  called  the  village  of  Scartnaglowrane  on  one  of  its 
sides.    The  village  of  Tmcurry  was  at  some  little  distance 
from  it.    The  houses  of  the  former  village,  and  the  arable 
land  attached  to  them,  had  from  time  to  time  been  increased 
in  number  and  extent  at  the  pleasure  of  the  lessee  and  his 
under  tenants,  who  regularly  paid  him  rent  for  the  same,  and 
their  cattle  alone  grazed  on  the  mountain.    The  lessee  had 
always  sported  on  the  mountain : — Held,  that  these  &ct8  had 
been  properly  admitted  in  evidence,  to  explain  the  words  of 
the  demise,  and  having  been  so,  the  Judge  ought  to  have  left 
to  the  jury,  and  ought  not  to  have  decided  of  his  own  autho- 
rity, the  question  whether  the  mountain  of  Scarinaglowrane 
passed  under  the  demise.—  WaUrpark  (Lord)  v.  Fmfidly  650. 

MORTGAGEE.    See  Inctmbrancb. 

A  mortgage  given  by  B,  in  1832  to  an  insurance  company,  from 
which  he  had  obtained  a  loan  of  money,  recited  a  previous 
deed,  dated  in  1823,  executed  by  A,  and  2?.,  for  the  settlement 
of  certain  family  estates,  and  for  the  payment  of  some  of  A.^s 
debts,  and  recited  that  in  that  deed  a  sum  of  3,200/.  was  due  to 
2>.,  as  trustee  for  an  infirmary,  on  a  judgment  against^,  and  2?., 
that  that  money,  with  interest,  had  been  paid  off,  and  that  it 
was  intended  to  enter  satisfaction  on  that  and  all  other  judg- 
ments afiFecting  the  mortgaged  lands.  There  were  separate 
judgments,  at  the  suit  of  2>.,  against  A.  and  against  B,^ 
dated  in  1810  and  1812,  but  a  warrant  of  attorney  given  by 
D.  in  1819,  authorised  satisfaction  to  be  entered  on  the  roll 
as  to  them.  There  was  no  judgment  against  them  jointly  for 
the  sum  stated  in  the  mortgage.    The  mortgagee  caused  satis- 
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Legislature.  For  anything  else,  the  common  law  remedy  is 
properly  applicable. — Directors  of  Impericd  Gat  Compat^  v. 
Broadbent,  600. 

PAYMENTS  IN  EXCESS.-^  Incumbrance. 
PEERAGE.    /S^  Evidence. 

A»  claimed  a  peerage.  An  estate  was  alleged  to  be  annexed  to 
the  title.  Persons  who,  in  the  event  of  the  peerage  being 
extinct,  would  be  entitled  to  the  estate,  but  who  alleged  that 
their  title  would  be  defeated  if  the  claim  to  the  peerage  should 
be  established,  were  allowed  to  appear  and  be  heard  in  oppo- 
sition to  the  claim. — The  Shrewsbury  Peerage  Case,  1. 
PLEADING. 

In  a  bill  to  set  aside  securities  the  Petitioner  alleged  that  when 
he  executed  the  securities  he  **  was  led  by  the  Defendant  to 
believe,  and  did  in  fact  believe,  that  the  Defendant  had  become 
possessed  of  the  bills  for  the  amount  of  which  such  securities 
were  given  to  him,"  in  a  certain  manner  which  was  not  the 
true  manner;  and  ^' under  the  circumstances  aforesaid,  the 
execution  of  the  sureties  was  obtained  by  fraud  and  misrepre- 
sentation, or  concealment  of  the  real  facts : " 
Held,  that  whatever  objectionB  might  have  been  raised  on 
demurrer  to  the  sufficiency  of  this  mode  of  allegation,  it  wet 
too  late  after  evidence  and  hearing  to  raise  any^ — Smiih  y. 
Kayy  750. 
Qu.  (by  Lord  Cranworth)  whether  under   the  authority  of 
JVilliams  v.  Ijord  Jersey  (Craig  &  PhiL  91),  such  an  allega- 
tion would  not  have  been  sufficient  even  on  demurrer. — Id. 
PORTIONS  (DOUBLE),    See  Ademption. 
POWER.    See  Divorce.  Trusts  and  Trustees,  2.  4.  Will,  18,  19. 
Where  there  is  a  deed,  a  power  of  revocation  to  be  exercised  by 
A.  and  j?.,  and  A,  dies  without  exercising  it,  the  power  is  at 
an  end. — MonUfiore  v.  Broume^  241. 
A  power  was  reserved  to  a  married  woman,  notwithstanding 
coverture,  by  deed  executed  by  herself,  ''and  attested  by 
three  or  more  credible  witnesses,"  to  appoint. 
Qu,  Whether,  if  she  had  been  lawfully  domiciled  abroad,  any 
execution  of  the  power  valid  by  the  law  of  the  country  of  her 
domicile,  but  not  in  compliance  with  the  express  terms  of  the 
power,  would  have  been  sufficient  ? — Dolphin  v.  Robins^  390. 
PRACTICE. 
\,  A.  claimed  a  peerage.    An  estate  was  alleged  to  be  annexed  to 
the  title.    Persons  who,  in  the  event  of  the  peerage  being 
extinct,  would  be  entitled  to  the  estate,  but  who  alleged  that 
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their  title  would  be  defeated  if  the  claim  to  the  peerage  should 
be  established,  were  allowed  to  appear,  and  be  heard  in  oppo- 
sition to  the  claini.—^Shrewsbwy  Peeragcy  1. 

2.  When  the  Legislature  has  directed  that  a  particular  rule  as  to 

evidence  shall  be  adopted  '*  in  eveiy  court  of  ciyil  judicature,'* 
though  those  words  do  not  include  a  Committee  for  Pririleges, 
such  Committee  will,  if  the  rule  itself  is  convenient,  adopt  and 
act  upon  it.  The  17  &  18  Vict.  c.  125,  s.  27,  which  permits 
in  all  courts  of  civil  judicature  comparison  of  handwriting 
as  a  means  of  evidence,  was  therefore  adopted  by  the  Com- 
mittee.— Id. 

3.  If  a  party  is  admitted  to  oppose  a  claim  of  peerage,  he  must 

make  his  opening  statement  after  the  Claimant's  evidence  has 
been  closed,  whether  th^  Claimant's  counsel  sums  up  or  not. 

4.  A  barrister  who  had  attended  as  counsel  for  the  Claimant  of  a 

peerage  during  the  whole  of  one  session,  was,  at  the  com- 
mencement of  the  next,  appointed  AUom^'GenerdL  The 
Committee  for  Privileges  allowed  him  to  continue  to  act  as 
counsel  for  the  Claimant,  and  accepted  the  Solicitor' Crtneral 
as  hb  representative  on  the  part  of  the  Crown. — Id, 

5.  Trustees  entered  into  possession  of  rent  and  profits,  and  pdd 

them  over  under  a  trust  deed  to  a  married  woman  to  her  sepa- 
rate use ;  it  afterwards  appeared  that  she  was  not  entitled  to 
receive  them,  but  that  upon  the  true  construction  of  a  will 
they  ought  to  have  gone  to  another  person.  That  person  filed 
a  bill,  and  a  decree  was  made  in  his  favour,  but  an  account  of 
the  rents  and  profits  was  only  ordered  from  the  date  of  the 
filing  of  the  bill : 
Held,  that  whether  an  account  should  be  directed  from  the 
filing  of  the  bill,  or  from  an  anterior  time,  is  a  matter  of  dis- 
cretion, and  that  in  thb  case  the  discretion  had  been  rightly 
exercised. —  Vernon  v.  Wrighty  35. 

6.  The  Respondent  was  allowed  to  object  to  a  part  of  the  decree 

though  he  had  not  brought  any  cross  appeal. — Id, 

7.  Two  appeals  in  the  same  interest  and  raising  the  same  point 

were  presented.  One  set  of  Appellants  claimed  to  be  entitled 
to  one-third,  the  other  to  two-thirds  of  the  property  in  dis- 
pute. Though  the  ambiguity  was  declared  to  have  arisen 
from  the  act  of  the  testator  in  framing  the  wiU,  yet,  as  there 
had  been  two  separate  appeals  when  one  would  have  been 
sufficient,  the  House  refused  to  make  any  order  as  to  costs. 
—RickeUa  v.  Carpenter,  68. 
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8.  After  a  verdict  for  a  Plaintiff,  a  mle  to  enter  a  nonsuit  was  ob- 
tained, and  the  grounds  were  stated  to  be  '*  that  the  goods  lost 
or  damaged  were  received  and  carried  by  the  Defendants 
under  a  contract,  by  the  conditions  of  which  the  Defendants 
were  not  liable  for  loss  or  damage  by  fire."  A  judgment  was 
given,  which  was  reversed  in  the  Exchequer  Chamber,  and 
the  case  was  brought  up  to  this  House  : 
Held,  that  it  was  competent  to  the  Defendanta  on  the  hearing 
of  the  case  here  to  discuss  the  question,  whether  any  contract 
whatever  existed  as  between  them  and  the  Phuntiff. — Bristol 
and  Exettr  Directors  v.  Collins,  194. 

0.  A  Court  of  Equity  may,  by  additional  orders,  without  a  bill  of 
review  or  a  re-hearing,  deal  with  a  fund  which  is  still  in  court. 
— MomXefiors  v.  BrownSy  241. 
But  where  the  party  so  requiring  the  Court  to  deal  with  the 
fund  might  have  appeared  at  an  earlier  stage  of  the  cause,  he 
will  be  required  to  pay  all  the  additional  costs  which  have 
been  occasioned  by  the  imperfect  manner  in  which  hb  claim 
was  brought  forward. — Id, 

10.  The  time  for  appealing  to  this  House  against  a  decree  or  order 
of  the  Court  of  Chancery  in  Ireland  is  still,  notwithstanding 
the  13  &  14  Vid,  c.  89,  s.  30,  to  be  calculated  from  the  time 

of  the  enrolment  of  that  decree  or  order,  and  not  from  the  day 
when  it  was  pronounced  in  Court.— Zomi^yt  v.  Peyton,  423. 

1 1 .  The  House  will  not  reconsider  a  question  which  it  has  once 
decided. — TheUussonv,  Rendlesham,  429. 

12.  A  counsel  in  a  cause,  being  afterwards  i^ised  to  the  Bench,  is 
not  thereby  precluded  from  taking  part  in  the  hearing  and  dis- 
cussion of  that  cause,  but  he  may  properly  (unless  his  doing 
so  would  entail  great  inconvenience  and  expense  on  the  parties 
or  perhaps  from  his  being,  as  in  Chancery,  the  sole  judge 
of  the  court,  amount  to  a  denial  of  justice)  decline  to  take 
part  in  such  hearing  and  decision. — Id. 

m 

13.  A  will  was  impeached  as  being  void  for  uncertainty,  and  its 
construction  was  likewise  contested.  The  Court  below  sus- 
tained its  validity,  and  put  a  construction  on  it.  The  next  of  kin 
appealed  on  the  first  point.  Two  persons  claiming  to  be  devisees 
appealed  on  the  second  :  all  the  parties  appeared  by  different 
counsel.  As  their  interests  were  the  same,  only  one  counsel 
was  heard  for  each  of  the  appealing  devisees,  and  only  one  for 
each  of  the  Respondents  :  the  counsel  for  the  next  of  kin  were 
then  heard,  and  were  answered  in  like  manner  by  one  of  the 
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RECITALS  IN  PRIVATE  ACTS.    See  Evidence,  3. 
REMOTENESS,    i^w  Will,  14. 
REPUBLICATION  OF  WILL.    ^  Will. 
"  RESIDUE."    See  Will  18, 19. 

REVOCATION,  POWER  OF.     See  Power,  Trusts,  and  Trus- 
TEES,  2,  4.    Will,  19,  20. 

SALE,  POWER  OF.    See  Will. 
SCOTCH  COURTS.    See  Divorce. 
SECURITY.    iKw  Fraud. 

A  security  given  for  the  payment  of  a  bill,  which  has  existence 
only  through  a  fraud,  cannot  be  made  avcdlable  by  the  sup- 
posed holder  of  the  bill,  though  he  may  be  untainted  by  the 
fraud  to  which  it  owes  its  origin,  but  he  must  rely  on  the  bill 
alone,  and  can  derive  no  benefit  from  the  fraudulent  security. 
^-Smith  V.  JTajf,  750. 
SEPARATION.    &»  Divorce. 
SHOOTING.    iSw  Sporting. 
SPECIFIC  BEQUESTS  AND  DEVISES.    See  Will,  5. 

Where  there  is  a  specific  devise,  or  a  specific  legacy  in  a  will,  the 
presumption  is,  that  it  is  the  intention  of  the  testator  that  the 
devisee  or  legatee  shall  have  it,  as  it  is  given  in  its  integrity 
and  without  derogation ;  and  a  general  charge  subsequently 
introduced  in  the  will,  which  may  in  terms  be  capable  of  com- 
prehending the  specific  devise  or  bequest,  b  not  alone  suffi- 
cient to  take  it  away. 
{Spong  V.  Spong^  1  Dow.  &  C.  365,  approved  of. 
Mirthouee  v.  Scaifey  2  Myl.  &  Cr.  695,  commented  on.) — 
dmron  v.  Conron^  168. 

SPECIFIC  PERFORMANCE.    See  Advowson. 

SPORTING. 

The  right  of  hunting,  shooting,  &c.,  is  an  interest  in  the  realty, 
and  a  grant  of  it  is  a  license  of  a  proJU  a  prendre. — Ewart  r. 
Grdhamy  331. 
This  right  was  in  the  owner  of  a  manor.  There  was  no  right  of 
free  warren  in  the  manor.  An  Act  of  Parliament,  reciting 
that  *^  there  is  within  and  parcel  of  the  said  manor  a  certain 
stinted  pasture,  called  Bailey  Hope**  that  J.  O.^  as  lord  of  the 
manor,  was  owner  of  the  soil  thereof,  and  was  ^'entitled  to  all 
mines  and  minerals  within  and  under  the  same,  and  to  other 
rights,  royalties,  liberties,  and  privileges  in  and  over  the  same," 
that  he  and  all  the  owners  of  tenements  thereon,  were  entitled 
to  cattle^ates  and  rights  of  turbary  thereon ;  and  that  for  the 
purposes  of  improvement  it  was  desirable  to  allot  the  stinted 
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pasture,  in  seyeialty,  among  the  peiBona  entitled  to  the  cattle- 
gates,  enacted  that  it  shonld  he  bo  allotted ;  and  made  each 
allotment  **  freehold  to  all  intents  and  purposes^"  hnt  pro- 
vided that  nothing  therein  contained  shall  prejudice,  &c.,  the 
rights,  &c.,  of  J,  0.f  his  heirs  and  assigns,  lords  of  the  manor 
of  iV.,  to  any  seignories,  &c.  belonging  to  such  manor :  **  but 
that  the  said  J,  O.^  his  heirs  and  assigns,  shall  and  may  at 
all  times  hereafter  enjoy  all  rents,  seirices,  &c.,  and  also  all 
right  of  hunting,  shooting,  fishing  and  fowling,  on,  through, 
and  over  the  said  stinted  pasture,  and  every  part  and  allot- 
ment thereof,  and  all  other  seignories,  royalties  and  privileges 
to  the  lord  of  the  said  manor  of  N,^  for  the  time  being,  inci- 
dent or  belonging  (other  than  those  declared  to  be  barred  by 
this  Act),  in  as  full  a  manner  as  if  this  Act  had  not  been 
passed:" 
Held,  that  this  proviso  did  not  apply  to  mere  manorial  rights, 
but  that  the  exclusive  right  of  hunting  and  shooting  over  the 
allotments  was  thereby  reserved  to  J,  O. — Ewart  v.  Oraham^ 
QSl.—{GreathMd  v.  Marl^,  3  Man.  &  Gr.  1S9,  questioned). 
STATUTES. 

0  6reo.  2,0,36     Mortmain.  134. 

17  &  18  Viet.  c.  125,  s.  27.    Evidence  of  Handwriting.  2. 
61  Geo,  3,  c  10.    Sporting.  331. 
9  Geo.  4,  c.  31^  s.  22.    Marriage.   390. 

1  Jac,  1,  c.  11,  s.  3.    Marriage.   390. 
14  Vict.  c.  89,  8.  30.    Enrolment.    423. 

17  Vict.  c.  Iv.     Companies  Clauses  Act,  1846  ;  Lands  Clauses 
Consolidation  Act,  1845  ;  Gas  Works  Clauses'  Act,  1847.  600. 

12  &  13  Via.  c.  77,  s.  27,  49.    617. 
STREAMS.    SeeWATKR. 
TENANT  FOR  LIFE.    6ee  Will,  17. 
TRUST  AND  TRUSTEE.    aSwPbacticb.    Will,  5,  0. 

1.  A  testator  gave  to  trustees  funds  to  be  applied  by  them  "ac- 

cording to  their  discretion  for  the  advancement  and  propaga- 
tion of  education  and  learning  all  over  the  world  :'* 
Held,  that  this  was  a  valid  charitable  bequest,  and  was  not  void 
for  uncertainty.—  Whicker  v.  Hume^  124. 

2.  A.  and  i?.,  father  and  son,  executed  deeds  for  the  settlement  of 

some  of  their  family  estates,  and  for  payment  of  the  debts  of  A. 
Certain  estates  were  conveyed  to  trustees,  with  a  power  to  sell, 
on  the  consent  in  writing  of  A,  and  B.^  or  the  survivor,  and 
to  apply  the  produce  of  the  sale  in  payment  of  debts  therein 
specified.  A.  was  indebted  to  />.,  as  trustee  for  an  infirmary, 
and  A»  and  ^.'had  given  joint  and  separate  warrants  of  attorney 
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to  secure  the  debt.  Separate  judgments  had  been  entered  up 
against  A.  and  against  B,  The  amount  of  the  sums  thus  due 
was  stated  in  the  deed.  Z>.  had  some  legal  interest  in  the 
estates  themselres.  He  was  a  party  to  the  deed,  and  exe- 
cuted it. 
Held,  that  this  deed  created  a  trust  in  favour  of  the  infirmary  of 
which  he  was  a  trustee. — Mcntefiore  y.  Broume^  241. 

8.  In  this  deed  there  was  a  power  of  revocation  to  be  exercised  by 
A.  and  B.;  A.  died  without  exercbing  it. 
Held,  that  the  power  of  revocation  was  then  at  an  end.— Zi. 

4.  In  the  deed  executed  by  A.  and  B.  there  was  a  conveyance  to 
certain  persons,  with  a  power  of  sale,  to  be  exercised  with  the 
consent,  in  writing,  of  A.  and  i?.,  or  the  survivor  of  them. 

A.  died  without  having  concurred  in  any  consent  to  a  sale. 

B,  afterwards  borrowed  money  from  an  insurance  company, 
the  repayment  of  which  was  secured  by  mortgage  of  his 
estates,  of  which  those  which  were  the  subject  of  the  first  deed 
formed  part.  In  the  mortgage,  to  which  the  creditor  under 
the  first  deed  was  a  party,  and  which  fully  recited  that  deed, 
there  was  a  power  of  sale  given  to  the  mortgagee. 

Held,  that  this  was  a  consent,  in  writing,  sufficient  to  satisfy  the 
words  of  the  first  deed. — Id,  , 

6.  A  mortgage  given  by  B.  in  18S2  to  an  insurance  company,  from 
which  he  had  obtained  a  loan  of  money,  recited  a  previous  deed, 
dated  in  1823,  executed  by  A.  and  B.^  for  the  settlement  of 
certain  family  estates,  and  for  the  payment  of  some  of  A*a 
debts,  and  recited  that  in  that  deed  a  sum  of  8,200  /.  was  due 
to  />.,  lis  trustee  for  an  infirmary,  on  a  judgment  against  A, 
and  B,y  that  that  money,  with  interest,  had  been  paid  off,  and 
that  it  was  intended  to  enter  satisfiiction  on  that  and  all  other 
judgments  affecting  the  mortgaged  lands.  There  were  sepa- 
rate judgments,  at  the  suit  of  />.,  against  A.  and  against  B,, 
dated  in  1810  and  1812,  but  a  warrant  of  attorney  given  by 
2>.  in  1819,  authorised  satisfaction  to  be  entered  on  the  roll  as 
to  them.  There  was  no  judgment  against  them  jointly  for  the 
sum  stated  in  the  mortgage.  The  mortgagee  caused  satisfac* 
tion  to  be  entered  on  the  roll  as  to  the  separate  judgments  of 
1810  and  1812,  but  made  no  farther  inquiries : 
Held,  that  as  the  mortgage  itself  had  recited  a  joint  judgment  for 
a  specific  sum,  the  mortgagee  had  been  guilty  of  negligence  in 
not  looking  fiirther  into  the  matter,  and  must  therefore  be 
taken  to  have  had  a  proper  notice  of  the  unsatisfied  claim  under 
the  deed  of  1823.— /rf. 
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'.   ' 
Trastees  and  gQardians  of  infants  are  not  the  only  persons 

againtt  whom  equity  will  Interfere  where  influence  is  acquired 

and  abused,  and  confidence  repoaed  and  betrayed. — SmUk  y. 

JTfly,  750. 

WATER. 

The  principles  which  regulate  the  rights  of  owners  of  land  in 
respect  to  water  flowing  in  known  and  defined  channels,  whe- 
ther upon  or  below  the  surfoce  of  the  ground,  do  not  apply  to 
underground  water  which  merely  percolates  through  the 
strata  in  no  Icnown  channels. 

Where,  therefore,  a  landowner  and  millowner  who  had  for  abore 
60  years  enjoyed  the  use  of  a  stream  which  was  chiefly  sup- 
plied by  such  percolating  underground  water,  lost  the  use  of 
the  stream  after  an  adjoining  landowner  had  dug,  on  his  own 
ground,  an  extensive  well  for  the  purpose  of  supplying  water 
to  the  inhabitants  of  the  district,  many  of  whom  had  no  title, 
as  lindowners,  to  the  use  of  the  water  : 

Held,  that  A,  had  no  right  of  action  (Diekinton  r.  Grand  Jime- 
Hon  Canal  Ccmpat^  questioned). — ChaiemoreY.  Riehardi^Z^. 
WILL.    See  Costs,  1.    Divorce.    DoMiaLS,  1.    Evidence,  2. 16. 

1.  Devise  ^  to  the  right  heirs  of  my  grandfather  S.y  deceased,  by 

M,y  his  second  wife,  also  deceased,  for  ever  : " 
Held,  that  the  first  words  created  an  estate  tail,  which  was  not 
enlarged  into  an  estate  in  fee  by  the  use  of  the  words  ^  for 
ever." — Vem(m  v.  Wright^  36. 

2.  A  testator  gave  an  annuity  of  2,000/.  to  hb  widow,  and  set 

apart,  out  of  his  personal  property,  a  sum  sufficient  to  provide 
for  its  payment.  He  then  directed  that,  on  the  death  of  his 
widow,  the  sum  so  set  apart  should  '^become  the  property  of 
my  son  Oeorge^  so  far  as  he  shall  receive  the  interest  daring 
his  life,  and  on  his  death  the  principal  sum  to  become  the 
property  of  any  children  he  may  leave,  in  such  sums  as  he 
shall  direct,  htU  in  the  event  of  my  son  dying  before  his  mother, 
then  the  principal  sum  to  be  divided  among  the  duldren  of 
my  daughters,  the  deceased  Jane  R.  and  Maty  P.,  and  of  my 
now  surviving  daughter,  Elizabeth  M,  (should  she  leave  any 
issue)  ill  equal  portions."  George  married  after  the  date 
of  the  will,  had  one  son,  and  died  before  the  testator  : 

Held,  affirming  the  decree  of  the  Master  of  the  RollSf  that  on  the 
death  of  the  testator's  widow,  the  son  of  George  became  entitled 
to  the  fund  which  had  been  set  apart  to  provide  the  annuity, 
for  that  the  property  in  it  vested  in  the  children  of  George^ 
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independently  of  their  fiither,  who  merely  took  a  lifMnterest 
in  it. — RickeUt  y.  CarpmUr ;  AbboU  y.  MiddUUm,  68. 
S.  A  will  mast  be  exeeated  according  to  the  law  of  the  coantry 
where  the  testator  was  domiciled  at  the  time  of  his  death.-— 
JVhieler  y.  Hume,  124. 

4.  The  grant  of  probate  not  appealed  against,  conclusively  esta- 

blished that  it  was  so  executed. — Id. 

5.  A  testator  residing  in  Ireland^  who  was  possessed  of  real  and 

penonal  property,  made  his  will  in  June  1836,  by  which  he 
devised  certain  freehold  estates  to  tnistees  for  a  term  of  99 
years,  to  pay  an  annuity  to  his  wife,  and  another  annuity  to 
one  of  his  sons  for  life  ;  the  estate  after  the  death  of  his  son 
to  go  to  the  sons  of  that  son  in  tail  male.  He  gave  other 
lands,  some  freehold,  some  leasehold,  to  other  sons.  He  created 
annuities,  and  gave  legacies,  directed  the  different  properties 
devised  and  bequeathed  to  &11,  in  certain  events,  into  his 
residuary  estate,  and  at  the  end  of  his  will  directed  that,  "  in 
case  my  personal  and  chattel  property  shall  be  inadequate  to 
the  payment  of  the  pecimiary  legacies  bequeathed  by  this  my 
will,  the  deficiency  shall  be  paid  out  of  my  real  and  freehold 
estates,  and  I  hereby  charge  and  incumber  the  same  with  the 
payment  thereof."  Id  a  codicil  he  said,  **  I  charge  and  in- 
cumber all  my  estates  of  evaiy  description,  both  real  and  per- 
sonal, with  the  following  legacies ;  **  and  he  gave  to  these 
legatees  a  power  to  distrain  on  any  part  of  his  estates  or  pro- 
perty of  every  description  for  the  arrears  of  the  interest  due 
on  the  annuities  given  by  the  codicil : 

Held,  affirming  a  decree  of  the  Lord  Chancdhr  of  Ireland^  that 
the  legacies  were  not  charges  on  the  specifically  devised 
estates. — Conron  v.  Qmrony  168. 

6.  A  testatrix  possessed  property  in  Consols,  Reduced  Annuities, 

and  in  Bauk  Stock  ;  she  made  her  own  will,  and  she  left  to 
her  brother  '*  Everything  I  may  be  possessed  of  at  my  decease, 
for  his  life ;  and  should  he  marry,  and  have  children  of  his 
oivn,  to  those  children  after ;  but  should  he  die  a  bachelor,  I 
leave  the  whole  of  my  fortune  now  standing  in  the  funds  to 
E.  S: " 
Held,  affirming  the  Judgment  of  the  Court  below,  that  the  Bank 
Stock  did  not  pass  to  E,  S,  upon  the  brother  dying  a  bachelor. 
dub»  Lord  Chelmsford  and  Lord  Kingsdoum. — Slingsby  v. 
Grainger,  273. 

7.  A  testator  who  had  three  sons,  A,,  B.,  and  C,  directed  an  accu- 
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mulation  of  his  property  for  a  certain  period,  at  the  end  of 
which  the  trustees  were  to  divide  it  into  three  lots,  one 
of  which  was  to  he  conveyed  to  **  the  eldest  male  lineal 
descendant  then  living  of  ^.*'  When  the  time  for  making  the 
allotment  arrived,  there  were  two  pexBons  who  claimed  to  be 
entitled  to  the  first  lot,  a  grandson  of  A,*s  eldest  son,  and  a 
son  of  AJ's  youngest  son  ;  the  former  being  *^  eldest "  in  line, 
the  latter  **  eldest  "  in  years  among  the  male  descendants  of 
A. : — Held,  that  the  will  was  not  void  for  uncertainty  :  Held, 
also,  that  on  the  true  construction  of  the  words  used  by  the 
testator,  the  grandson  of  ^.'s  eldest  son  was  entitled  to  the 
first  lot. — Tliellusscn  v.  RendUsham,  429. 

8.  The  will  directed  the  trustees  to  receive  the  rents  and  profits  of 

the  testator's  lands,  and  firom  time  to  time  to  cut  timber  and 
sell  it,  and  to  lay  out  the  rents  and  profits  and  the  price  of  the 
timber  in  the  purchase  of  other  lands,  the  rents  and  profits  of 
which,  and  the  price  of  the  timber  cut  from  which,  were  to  be 
laid  out  in  the  same  manner  ;  but  there  was  no  direction  as  to 
the  manner  in  which  the  rents  and  profits  of  the  last-men- 
tioned lands  were  to  be  disposed  of : — Held,  that  this  omission 
(there  being  a  general  direction  at  the  end  of  the  will  to  lay 
out  the  money  of  the  testator,  however  ari^g,  in  the  funds, 
and  to  sell  and  re-purchase  as  the  trustees  might  think  fit, 
until  a  sufficient  sum  could  be  accumulated  to  make  a  proper 
purchase  of  land,  should  present  itself)  did  not  leave  any  part 
of  the  fund  undisposed  of,  so  as  to  establish  a  title  to  it  in  the 
next  of  kin. — Id, 

9.  Held  (Lord  St.  Leonards  diss.)^  that  the  question  of  uncertainty 

had  not  been  disposed  of  in  any  previous  question  upon  this 
the  Thellusson  Will,— /i. 

10.  The  costs  of  all  parties  were  ordered  to  come  out  of  the  estate. 

^Id. 

11.  Though  a  gift  over  may  in  one  alternative  operate  as  an  execu- 

tory devise,  it  will  not  necessarily  do  so  as  to  another ;  and  if 
the  second  is  that  which  in  fact  occurs,  the  gift  may  be  treated 
as  a  good  contingent  remainder. — Evers  v.  Chains^  531. 

12.  The  invalidity  of  one  alternative  will  not  necessarily  defeat  the 

other. — ld» 

13.  Devise  to  E,  for  life,  ^  and  from  and  after  her  decease  to  such 

child  or  children  as  she  may  have,  if  a  son  or  sons  who  shall 
live  to  attain  the  age  of  twenty-three,  and,  if  a  daughter  or 
daughters,  who  shall  live  to  attain  the  age  of  twenty-one,  as 
tenants  in  common,  &c. ; "  and  in  case  of  the  death  of  any 
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son  under  twenty-three,  or  daaghter  under  twenty-one,  the 
share  to  go  to  the  BuryivoxB  attaining  those  ages.  And  In  case 
E.  has  only  one  son  to  attain  twenty-three,  or  a  daughter  to 
attain  twenty-one,  to  such  son  or  daughter.  *^  And  also,  in 
case  j^.'s  children  shall  die  under  "  the  ages  mentioned,  "  or  if 
she  has  none,"  then  io  J,  A,  and  S,  for  life,  and  afterwards  to 
their  sons  and  daughters  on  attaining  the  above  ages  respec- 
tively." There  were  similar  devises  U>J,A,  and  8,^  but  in  the 
devises  to  J,  and  8,  nothing  was  said  as  to  total  absence  of 
issue  ;  in  that  to  A.  the  words  used  were  ''  and  farther,  in 
case  A.  shall  die  without  issue."  E,  first  and  A.  afterwards 
died  without  ever  having  had  a  child. 
Held,  that  on  the  death  oiA.  the  gift  over  infeivour  of  a  daughter 
of  J*.,  who  had  attained  twenty-one,  took  effect  as  a  contin- 
gent remainder,  because  no  prior  estate  was  divested  or  dis- 
placed, and  when  the  particular  estate  (the  life  estate  of  ^.) 
determined,  the  contingency  on  which  the  remidnder  was  to 
take  effect,  had  occurred. — Ever  a  v.  ChalUs^  531. 

14.  Held  also,  that  though  the  gift  over,  on  the  death  of  sons  under 

twenty-three,  was  void  for  remoteness,  the  gift  over  on  death 
without  having  had  issue,  was  not  thereby  affected. — Id, 

15.  A,  died  without  ever  having  had  issue : — Held,  that  though  in 

the  devise  to  her  the  not  having  issue  was  not  expressed,  it 
was  necessarily  implied  in  the  provision  as  to  her  dying  with- 
out children  who  should  attain  twenty-three  or  twenty-one, 
and  therefore  on  her  death  without  ever  having  had  issue,  the 
gift  over  took  effect. — Id, 

16.  Feam^s  Comment  on    Gulliver  v.  Wkkett  (Ex.  Dev.  396)  re- 

marked on. — Id. 

17.  Where  the  will  of  the  tenant  for  life  disposes  of  the  chaige 

*<  and  interest,"  those  words  cannot  be  taken  to  refer  to  any- 
thing but  the  interest  which  will  accrue  after  his  death,  till 
the  charge  itself  b  redeemed. — Kensington  (Lord)  v.  Bauverie, 
557. 

18.  If  there  are  general  gifts  of  legacies,  and  then  of  the  rest  and 
residue,  real  and  personal,  blending  the  whole  in  one  mass^ 
though  accompanied  by  a  power  to  the  legatee  of  the  residue, 
"  to  dispose  of  the  same  in  any  manner  he  may  think  proper," 
the  legacies  are  a  charge  on  the  realty  {dub.  Lord  Wemliiydale), 
— Oreville  v.  Browne,  689. 

19.  A  testator  gave  a  legacy,  which,  if  not  received,  was  to  form 
**  part  of  the  residue  of  my  property."  Then  followed  a 
legacy  to  ^.  ^. ;  but  if  the  legatee  should  die  before  time  for 
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payment,  it  was  to  be  conridend  ''as  part  of  the  residue  of 
my  property,  and  to  go  and  merge  in  the  same."  After  some 
small  legacies,  his  will  concluded,  **  All  the  rest,  residue,  and 
remainder  of  any  property  I  may  die  posseased  of,  whether 
estates,  freeholds.  Sec,  &c.,  bonds,  bills,  &c.,  annuities,  &c., 
I  devise  and  bequeath  to  my  son,  in  tbe  fullest  manner  I  can, 
with  liberty  to  him  to  dispose  of  the  same  in  any  manner  he 
may  think  proper."  The  son  was  named  as  one  of  the  execu- 
tors, but  did  not  act  as  such.  The  will  was  proved  by  tbe 
other  executor.  The  son  mortgaged  the  real  estates  : 
Held,  that  the  legacy  to  A,  B,  was  a  charge  on  the  real  estates, 
and  on  a  sale  of  them  in  the  Encumbered  Estates  Court,  took 
prtoedence  orer  the  mortgages,  notwithstanding  the  general 
power  to  the  devisee  to  dispose  of  the  estates  in  any  manner 
he  thought  proper. — Greville  v.  Browne^  689. 

20.  There  is  no  foundation  for  the  doctrine,  that  if  there  be  a  limi- 
tation in  a  will,  which  by  itself  gives  a  vested  estate,  and  a 
condition  is  afterwards  added,  on  a  breach  of  which  the  estate 
is  to  go  over,  the  limitation  and  the  condition  will  be  construed 
into  a  contingent  devise. — Clavtring  v.  EXliiony  707. 

21.  A  condition  which  is  to  defeat  a  vested  estate  must  depend  on 
an  event  ascertainable  from  the  beginning. — Id, 

22.  G,  C,  gave  his  real  and  personal  estates  to  trustees,  upon  trust 
(among  other  things)  to  invest  his  personal  estate,  and  pay  the 
Interest  to  hii  son,  T.  J.  C,  for  life,  then  to  all  the  children 
of  his  son,  and  their  heirs ;  and  he  gave  all  the  residue 
amongst  all  the  children,  to  be  paid  as  they  should  attain 
twenty-one ;  **  provided  that  the  devises  hereinbefore  con- 
tained to  the  children  of  my  said  son  are  made  upon  this  ex- 
press condition,  that  they  be  educated  in  England^  and  in  the 
Protestant  religion,  according  to  the  rites  of  the  Church  of 
England  ;  and  in  case  any  one  or  more  of  such  children  shall 
be  educated  abroad,  or  not  in  the  Protestant  religion,  according 
to  the  rites  of  the  Church  ofEngland^  then  I  do  hereby  revoke," 
Sec,  and  there  was  a  gift  over. 

Held,  that  the  children  took  equitable  estates  tail,  subject  to  be 
divested  upon  certain  contingencies  ;  that  the  proviso  consti- 
tuted a  condition  subsequent  to  defeat  vested  estates,  and  was 
therefore  to  be  construed  strictly. — Id, 
23.  The  children  went  with  their  father  to  France  when  about 
eight  years  of  age,  and  remained  with  him  there  from  1802  to 
1810,  during  which  time  he  was  detained  as  a  prisoner  of  war 
by  Napoleon f  but  they  might  have  returned  to  England  had 
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their  father  so  pleaaed.  They  were,  daring  their  oontinuance 
in  France  educated  at  Roman  Catholic  schools^  but  were  not 
proved  to  have  been  taught  Roman  Catholic  doctrines,  but 
were  able  to  receive  religious  instruction  from  a  Protestant 
minister  who  attended  each  of  their  schools.  On  their  return 
to  England  at  the  peace  of  1814,  they  were  sent  to  English 
Protestant  schools : 

Held,  that  under  these  circumstances  they  had  not  incurred  the 
forfeiture  within  the  words  of  the  proviso. — (Jlavering  y 
Ellison,  707. 

Though  a  codicil  for  certain  purposes  confirms  a  will,  and  brings 
it  down  to  the  date  of  the  codicil,  it  does  not  necessarily  make 
the  will  operate  as  if  it  had  been  originally  made  at  Uie  date 
of  the  codicil. — Hopvoood  v.  Hopwoody  728^ 
WORDS. 

''  Court  of  Civil  Judicature,"  applies  to  Committee  for  Privi- 
leges.— Shrewsbury  Peerage,  1, 

"  Right  heirs"—"  for  ever."— Fijmow  v.  WriglU,  35. 

"  Dying  without  issue." — RicketU  v.  Carpenter^  68.  Even  v. 
ChaUis,  531. 

^^'Advancement   and  propagation  of  education." — Whicker  r. 

Hume,  124. 
"  The  funds."— iSKii^«ftjf  v.  Grainger,  273. 
^'Eldest  male  lineal  descendant." — Thellusson  v.  Rendleshem' 

C29. 
**  Interest." — Kensington  v.  Bouterie,  557. 
"  Village  ; "  "  Mountain."— Waftf^wirir  (Lord)  v.  Fennell,  650. 
*'  Residue." — Oreville  v.  Browne,  689. 
<' Education  in  England  and  in  the   Protestant   religion." — 

Clavering  v.  Ellison,  707. 

Farther." — Hopwood  v.  Hopwood^  728. 


u 


Laodan.-  Pdolol  bj  Hnur  Huuu^  nor  Uasob'i-lan  FleMi. 


1  X   ■  *     ;'*' 


r  ■  t 

..*■■■•         .    , 


^y 


